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» 17, Appdx., 2nd line of heading, for “paid” read “ had.” 
87, Appdx., 2nd line of head-note, for “ with” read “ within.” 
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FULL BENCH. . oe 


Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice Kemp, Mr. Justice 
Jaokson, Mr. Justice Phear, Mr. Justice Macpherson, Mr. Justice Markby, 
_ Mr. Justice Glover, Mr. Justice Mitter, Mr, Justice Ainslie, and Mr. - ; 
Pe ~ Justice Pontifex. : 


pe, 


KERY KOLITANY (Derzxpant) o. MONEERAM KOLITA 
(Pramiyr).* ; , * 1873 
: af . April 9. 
`> Hindu Law— Widow's Estate, Forfeiture of —Unchastity during Widowhood. 
s” l 
Held (Kaur, Guovar, and Mrrrar, JJ., dissenting), under the Hindu law 
aa administered in the Bengal school, a widow, who has once inherited the 
estate of her husband, is not liable to forfeit that estate by reason of her 
subsequent unchastity. ; : ' 
Pef , Grover, and Mirrar, JJ., contra. 






THe plaintiff, who was living in commensality ‘with his 

paternal uncle, brought this suit-against the widow of thag 

uncle’s son for possession of the property of her late husband, 

which the plaintiff claimed as part of the ancestral estate. The : 

defendant, who hadinherited the property on her husband’sdeath, : |** 

claimed it as being his separate property. It appeared that’ the 

defendant had become unchaste since her husband’s death, and : 

that, sh8.had given birth to an illegitimate child, but her incon- 

tinence does not seem to have been made a substanflve ground 

S s, Specii: ore No. 1870 of 1870, from a decree of the Deputy Commissioner of 

f " Seebengur, dated the ist-June 1870, reversing a deoree of the Munsif of that district, 
‘died the 24th March 1870, r 

3 : j 1 


1, 


~ est 
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1878 sof suit. The parties were natives of Assam,-and Hindus subject 
Kent, to the law as administered by.the Bengal school. The Court of-- 
Moxzsraa ‘fret instance considered the parties entitled in equal shares, and. 
Kouta. made a decree to that effect, observing, with reference to the, 

widow’s unchastity, that, “although the ‘defendant has lately. 
taken a paramour, still, when a second marriage is not solemnized, 
the first cannot be dissolved.” 

On appeal by the plaintiff, the Deputy Commissioner gave 
him a decree for the whole property, holding that he had 
established his claim as heir, and that the defendant had forfeited 
her right to maintenance, which she would otherwise have had, 

. by reason of her unchastity. 

The defendant preferred a special appeal to the High Court 
on the ground, amongst others, “that the succession having once 
devolved upon her, and the property vested in her, she could 
not be divested of the same in consequence of her subsequent 
unchastity.” 


Baboo Mohini Mohun_Rey-for the appellant. 


ee MR 


Baboos Hem Chunder Banerjee and Nulit Chunder Sen for 
the respondent. 


The Court (Bayley and Mitter, JJ.) were of opinion that the 
defendant had, by reason of her unchastity, forfeited her right 
in her husband’s property; -but in consequence of a contrary 
ruling in Srimati Matangini Debi v. Srimati Jayhkali Debi 4) 
they referred the following questions for the decision of a Fully 
Bench :— : 

+ ‘1.—“ Whether, under the Hindu law as administered in the 

Bengal school, a widow, who has once inherited the estate of her 
nee aae is liable to forfeit that estate by reason of unchastity ?” 
a —‘ Whether the forfeiture, if any, is barred by Act XXI 
ik F ee 


24 


es The questions were referred with the following remarks by 


ees “MITTER, J.—The first question we have to determine i in this 
' ` ease is whether, under the Hindu law’ as administered: in “the | 


he “t 


) 

B (1) õ B. L. Ra, 466. e ve ; = 
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3engal school, a widow, who has once succeeded to the estate of | 


rer deceased husband, is liable to forfeit that estate by reason 
f, unchastity, . 

_ In order to arrive at a iato E of this question, 
wd. thought it proper to consult some learned Pundits in Court; 
hnd we, accordingly, summoned Pundit Issur Chunder Vidya- 

agur, Pundit Mohesh Chunder Nyaruttun, Officiating Principal 
f the Calcutta Sanscrit College, Pundit Bharat Chunder 
hiromony, Professor of Hindu law in the said institution, and 
undit Taranath Turkobachusputee, Professor of grammar 
nd rhetoric in the same. Pundit Issur Chunder Vidyasagur, 
1owever, could not attend on account of ill-health, The other 
hree pundits appeared, and orally stated unanimously that the 
uestion under our consideration ought to be answered in the 
firmative, each giving his separate opinion and the authority: 
m which it rested also orally 

In this opinion we entirely concur. All the ancient rishis, 
or sages, whose works are recognized as authorities in the 
different schools of Hindu law current in the country, appear 
to be unanimous in holding that an act of unchastity is one of 
the. gravest delinquencies of which a woman’ can be guilty ; 
and hence it is that we find in the Hindu shasters so many stringent 
provisions for its prevention. “Day and night (says Menu) 
must women be held by their protectors in a state of depend- 
ence; even in lawful and innocent recreations, being too much’ 
addicted to them, they must be kept by their protectors under 
their own dominion.”—-Colebrooke’s Digest, Bk. iv, y. 3, 
“ Through independence: (says Narada) even women born, of 
‘noble families would swerve from their duty ; hence the Lord of! 
created beings has established their perpetual dependence.”— . 


Colebrooke’s Digest, Bk. iv, v. 4. “Let her father (sayy. yo 


Yajnavalkya) guard a maiden; let her husband guard 4 a marr, 
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ried woman; but let her son guard her in age; “or on failure -s ae 


of theses, Tet their kinsmen, protect her. In no instance is the, 


ieee of a woman allowed.”—Colebrooke’s Digest, Bk. iv," i 


v. 6, _ © Women (says Menu again) must, above all, be restrained 
from the smallest illicit gratification; for not being ‘thus 
. capone ea they, „Png sorrow on both families: le? ‘husbands’ ' 
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1878 consider this as the supreme law ordained for all classes ; ang 
let them, how weak soever, diligently keep their wives undé 
v. lawful restrictions; for he who preserves his wife from vice . 
MONEERANM . . . . . 
Koura, preserves his offspring from suspicion of bastardy, his pe 
usages from neglect, his family from disgrace, himself from 
anguish, and his duty from violation.”—Colebrooke’s Diges 
Bk. iv, v. 9. ‘ A woman (says Vrihaspati) must be carefull 
. . . guarded by her mother-in-law and other venerabl 
matrons.”—Colebrooke’s Digest, Bk. iv, v. 12. “If thi 
husband’s family be extinct (says Narada again), or the kinsm 
be unmanly, or destitute of means to support her, or if ther: 
be no sépindas, a kinsman on the father’s side shall have authori 
over the-woman. But if the kindred on both sides fail, th 
king is considered as the protector of the woman; he sha 
guard ] her, and shall chastise her if led away.. “Pout the pat ‘path o 
vittae.” —Colebrooke’s Digest, Bh: iv, v.13. “ Therefor 
guard wives (says Paithinasi), lest mixed classes should spring 
from them.”—Colebrooke’s Digest, Bk. iv, v. 10. “ By violat- 
ing their obligation of fidelity to one only husband (says Harita), 
and by receiving the embraces of a stranger, vicious women 
confound families; for a son begotten by an adulterer while 
. the husband is alive is a cunda, or, after his death, a golaca: 
therefore let the husband guard his wife from the assaults of lust. 
If she be lost through vice, the honor of the family is forfeited ; 
if that be lost, the pure succession of progeny is lost; through 
that loss, the sacraments of duties and of manes are destroyed ; 
those sacraments being destroyed, duty fails; duty failing, ~ 
, the husbani’s soul is lost; and his soul being lost, avery thang, 
r is lost. ”—Colebrooke’s Digest, Bk. iv, v. 8. 
a * Whether the texts above referred to, so far as they relate to 
the dependencs,of women, are as liberal as they ought to have 
-` been, arid: whether the Courts of Justice in this country, 
. constituted” ag | ‘they are at present, are bound to carry them out 
. in their integrity, are questions which we need not pause to 
4 ae “discuss, Zt is sufficient for the purposes of our decision to say 
ar > ‘that they are in full unison with the feelings of the Hindu 
a _bomiinnity in general, and that the social status and privilegesiof 
indi women aro still ordinarily determined and regulated by 
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them. But be this as it may, ‘iors can be no’doubt whatever _ 1878 
that those texts are eminently „fitted to give us a clear idea of | Kerr 


the ‘general spirit of the Hindu law, s0, far as it relates to the v. 
question of chastity in Hindu women; and we are, therefore, eae ri 
justified in referring to them as a valuable guide in the present 
discussion, which is intimately connected with that question. 
Such course of procedure is fully warranted by the decision 
of the Privy Council in the case of Mussamut Thakoor Deyhee v. 
Rat Baluk Ram (1). One of the questions raised in that case 
was whether, under the Hindu law as administered in the 
Benares school, property inherited by a woman becomes her 
stridhan ; and a passage of the Mitakshara, the highest authority 
‘recognized in that school, directly supporting the affirmative of 
this proposition, was strongly relied upon in the course of the 
argument,’ But their Lordships declined to act upon that 
passage; and one of the reasons assigned by them was that it 
was inconsistent with the general spirit, of the Hindu law, as 
shown by the numerous texts declaring the perpetual dependence 
of women. ` 
` With these preliminary observations let us proceed now to 
the: direct examination of the question we have to deal with in 
the present case, A 
We think it scarcely necessary to remark that the estate of a 
widow under the Hindu law is one of a very peculiar character. 
To compare it with a life-estate, or with any other estate known 
“the English law, would be to misunderstand its nature 
‘ completely ; and if authority is needed to support this proposition, 
- we have only to refer to the remarks made by the Privy Council's 
in the case of The Collector of Masulipatam v. Cavaly; Kengät 5; 
Narrainapah (2). It is true that the widow is allowed. to succeda, 
to the estate of her deceased husband as his heiness-at law ; and. 
it is also true that she is allowed to representithat  eatato fully, s0 
f° i 
long as her right to hold it continues to exist. Bytber doit aya 
over itis rigorously confined within certain defined limits, ie ae 
beyond which she has no power to go; nor is it allowed: tg oh ee 
deere to her heirs after her death. As “half the body” of, Les age 
ka bis Ae 
a ul Nee 189; see p. 178. (2) 8 Moore's I. A., 500; gee P si ` 
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1878 her deceased husband,’she takes his property in default of male 
Kary, issue, but being not more than half, her power to deal with it is 
Moncerau 20ything put that of an owner in the true sense of the term. 
Kouta. Indeed, according to the true theory of the Hindu law, she is 

nothing more than a trustee for her life for the soul of her 
deceased husband, if we may use the expression. “ For women 
| the property of their husbands (says Vyasa) is intended only for 
use; let them not make waste of it on any account.” In 
commenting upon this passage, the author of the Dayabhaga 
says (Ch. xi, s. 1, v.61): “ Even use should not be by wearing 
delicate apparel and similar luxuries. But since a widow benefits 
her husband by the preservation of her person, the use of 
‘ property sufficient for that purpose is authorized. In like 
manner, since the benefit of the husband is to be consulted, 
even a gift or other alienation is permitted for the completion 
of her husband’s funeral rites. Atccordingly the author says, 
< Let_not women make waste.’ Here ‘ waste’ intends expendi- 
ture not useful to the owner of the property.” It is clear from 
this passage that every use made by a Hindu widow of the 
estate inherited by her from her deceased husband, which is not 
conducive to his spiritual welfare, is, under the Hindu law 
current in the Bengal school, an unauthorized act of waste. 
And the acknowledged founder of that school goes to the length | 
of declaring that she is allowed to use that estate for the 
„purposes of her maintenance, not because she has any independ- 
ent right to do so, but because by preserving her person she 
confers a benefit upon his departed spirit. If this is not the ~~ 
‘2... ) true picture of the trustee character of the widow, it is difficult ee 
to make out what trusteeship means. 
Tt should not be supposed that the above provisions were 
, intended by their framers to serve as mere moral precepts, which 
the: widow is at liberty to obey or to disobey at her pleasure : 
on: ithe contrary, the utmost precaution appears to.have been 
’ "taken by them to secure their strict enforcement. We have 
already sown that, according to the Hindu law, women’ are 
` deemeéd to be never fit for independence, and the widow in 
.! possession of her husband’s estate is no exception to the general 
rule, “ When the husband is dead (says Narada), his kin are 
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the guardians of his childless’ widow. In the disposal of the :: 
property and care of her person, as well ag in her maintenance,’; 
they have full power.” The authority of this text is distinctly 
recognized in the Dayabhaga, which says:—“In the disposal 


1873 


i{ Keer 
‘Koirrayy 
v. 
ONEERAM 
KOoLITA. 


of property by gift or otherwise, she ig subject to the control , 
of her husband’s family, after his decease, and in default of i 


sons.”—Dayabhaga, Ch. xi, s. 1, v. 64. 

In order to complete this part of the argument, let us pause 
for a moment to compare the widow’s estate with that of a 
male heir under the Hindu Jaw. It is true’ that, in the latter 
case also, the spiritual welfare of the deceased proprietor is the 
only test resorted to for determining the right of succession, 
but after the claimant is once found competent to satisfy the 
requirements of that test, the property is absolutely made over 
to him as his own in the fullest sense of the term: no effective 
restriction whatever is put upon his right of enjoyment; and 
the estate is allowed after his death to descend to his heirs, 
and not to those of the original owner. The only exception 
to this rule is to be found in the case of ancestral property 
under the law current in the Benares school, but the principle 
upon which that exception is based has nothing whatever to do 
with the present discussion. Nor is it necessary to go very far in 
order to find out the reason of this distinction between male 
and female heirs, Women are incapacitated by their sex from 
performing the ceremony of parvana sraddh, which constitutes, 
as it were, the very corner-stone of the Hindu law of inheritance ; 
and hence it is that we meet with a general tendency in that 
law to exclude them from the category of heirs. In the few 
cases in which women are allowed to succeed, they are allowed 
to do so upon the authority of special texts, and not : ‘upon, ' the 





general principle by which the law of inheritance is regulated. l 
« Accordingly,” says the author of the Dayabhaga (Ch.: xiy S6, - 


v. 11), “ Baudhayana after premising, ‘a woman is entitled. 
proceeds, ‘not to the heritage; for females, and persons deficiént 


in an, organ of sense or member, are deemed incompetent: tó 
inherit,” The construction of this passage is, a woman is not“ 
entitléd to the heritage. But the succession of the widow ‘and `, 


certain others (mother, daughter, &c.) takes effect under express. 
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texts without any contradiction to this maxim.” = The case of 


the widow affords a curious „illustration of the tendency above 
referred to. So far ‘as the original writers on Hindu law are 
concerned, it appears that they were by no means unanimous in 
recognizing her right of succession, as may be seen from the 
numerous contradictory texts quoted on the subject both in the 
Mitxkshara and in the Dayabhaga; and, indeed, if we were to 
guide ourselves solely and exclusively by those texts, it would 
have been extremely difficult for us to come to any satisfactory 
solution of the question one way or the other. Among the 
commentators, the author of the Mitakshara is of opinion that 
the widow i is entitled to inherit only when the family is separate. 
Thè author of the Dayabhaga repudiates the distinction between 
jointand separate family, but he also is obliged to admit that she 
takes under the authority of special texts, and that it is by 
those texts that the nature and extent of her right are to be 
determined and regulated. 

It should not be supposed that the above view of a Hindu 
widow’s estate is opposed to the Full Bench decision in the 
case of Gobindmant Dasi v. Shamlal Bysak (1), in which it 
was held that a widow is competent to sell her so-called life- 
interest in the property left py her husband. We do not wish 
to express any opinion as to the correctness or otherwise of this 
decision. It might possibly be supported upon the ground that 
such a sale is nothing more than mere anticipation of the 


proceeds, which the widow could have realized from the estate! 


if she had kept it in her own possession. But there is nothing 





| 


in that decision to support the contention that the? proceeds, — 


thus anticipated, can be used by her for any purpose not 
authorized by the Hindu Jaw,—that is to say, for any purpose 
not conducive to,the spiritual welfare of her deceased husband. 
The ‘Hindu law, . it should be observeđ, does not, at least in 


-Bengal, recognize any distinction between the moveable and the 
‘immoveable portions of the estate, nor does it recognize any 


distinction between the corpus of that estate and its profits. 


_ That these profits do not become her stridkan, or peculiar 


(1) B..L. R., Sup. Yol., 48. 
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property, in any sense of the term, is manifest from the fact that 
their residue, which remains after her enjoyment of the estate, 
is allowed to go to the heirs of her husband, and not to those 
of her stridhan. ‘ Therefore,” says the author of the Daya- 
bhaga (Ch. xi, s. 1, v. 59), “ those persons who are exhibited in 
a passage above cited as the next heirs on failure of prior claim- 
ants shail, in like manner as they would have succeeded if the 
widow's right had never taken effect, equally succeed to the 
residue of the estate remaining after her use of it, upon the 
~ demise of the widow in whom the succession had vested. At 
such time (when the widow dies, or when her right ceases) the 
succession of daughters and the rest is proper.” Every expen- 
diture incurred by a Hindu widow, which is not beneficial to the 
deceased owner, is, as we have already shown, an unauthorized 
act of waste within the definition of that term as given in the 
Dayubhaga; and the word “use” in the above passage puts it 
ond all doubt that the rule is just as much applicable to the 
rement of the estate as itis to the corpus of it. As for the 
ence of any distinction between the moveable and the 
oveable portions of the estate, we have only to refer to the 
ision of the Privy Council in the case of Bhugwandeen 
obey v. Myna Baee (1). That decision was passed, it is true, 
th special reference to the Hindu law administered in the 
enares school, but it may easily be shown upon precisely similar 
rounds that the same rule holds good in Bengal also: see, also, 
the case of Cossinaut Bysach v. Hurroosoondry (2), which was a 









so-called life-interest in her husband’s property for a lakh of 
s rupees, the sale may be allowed to stand on the authority of the 
\Full Bench ruling in question. But can it be contended that she 
‘quid be entitled to use this lakh of rupees in any manner she 
\ks proper, or that the male heirs of her husband, who have 
oy powers over her in the disposal of her property, in the 
Wor her person, and in her maintenance,” under the express 
‘ions of the Hindu law, would not be competext to take 
4 , 
(1) 11 Moore's I. A., 487, 
gar (2) Vyavastha Darpana, 97; 8. C,, 2 Morl Dig., 198, 
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/Bengal case. Suppose, for instance, that a widow sells her 
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any legal steps to restrain her from “ wasting” the amount? It 
may well be that the Courts of Justice in this country, consti- 
tuted as they are at present, are not in a position to compel a 
Hindu widow to use her husband’s property for the benefit of his 
soul,—although we are far from saying that a Hindu king 
would not have been bound to do so to the fullest extent, he 
being expressly required by the Hindu shastras to act as her 
guardian, and to chastise her if led away from the path of virtue, 
as may be seen from one of the texts already quoted by us;— 
but those Courts are bound to interfere in cases of waste; and 
it is in obedience to this general obligation that so many suits, 
instituted by reversioners to set aside acts of waste committed 
by widows, have been, and are still being, entertained by them. 
Suppose, then, that a reversioner brings an action upon the 
ground that the widow is about to spend a large sum of money, 
derived by her from the profits of the estate, for a purpose- not 
authorized by law, and suppose that his prayer is that an inju 
tion should be issued commanding her not to spend it for t 
purpose, can the Court refuse to grant the injanction, if 
ground upon which it is asked for is made out? This questi 
we apprehend, must be answered in the same way as if the thr 
tened waste had related to a portion of the corpus of the esta 
unless we are prepared to hold that, although we are bound 
administer the Hindu law when the widow claims to succeed 
the property of her deceased husband, we are not bound tă 
administer that law when the dispute ig as to the nature of her 
right, and the use she is entitled to make of it. We are aware. 
that it has been held in some cases that the widow is not under 
any legal obligation to render accounts to the reversioner. We 
do not wish to express any opinion about the correctness of these 
decisions one way or the other. It may even be granted for the 
sake of argument that the widow is not bound to make good to 
the estate any sums already misspent by her. But there is no 


“authority of any kind on the strength of which it can be held 


that she ds the absolute mistress of the proceeds of that estate, 
or that the reversioner is not entitled to take any legal steps, in 
order to prevent her from using those proceeds for a purpose 
other than that sanctioned by the Hindu law, 
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Hindi widow, every act done by her the effect of which is to 
incapacitate her from using that estate for the only purpose for 
which she is entitled touse it, operates as a cause of forfeiture. 
The question is, therefore, reduced to this—Is unchastity an act 
ef this description? Looking at this question from a purely 
Hindu point of view, we feel no hesitation in saying that the 
answer to it ought to be in the affirmative. 
“Women” (says Menu, the highest and most respected of all- 
e Hindu legislators) “have no business with the texts of the 
eda; thus is the law fully settled: having therefore no 
idence of law and no knowledge of expiatory texts, sinful 
men are as foul as falsehood itself; and this is a fixed rule.”— 
lebrooke’s Digest, Bk. iv, v. 25. The following passage of 
asa, however, which is cited by Rughoo Nunduna (one of the- 
nowledged authorities in the Bengal school) in connexion with 
this very subject, and which will be more specifically referred to 
in a subsequent part of our judgments, is still more explict on the 
point :—“ O Arundhati! gifts, fastings, religious and other good 
acts of an unchaste woman are vain; their religious merits also, 
spotless beauty, are fruitless. Those wicked women, who by the 
commission of adultery deceive their husbands, lose from that 
time the fruits of religious acts, and are doomed to hell.” 

It is clear, therefore, that an unchaste woman not only causes- 
e the loss of her husband’s soul, ” but she is totally incompetent 
to redeem it afterwards, inasmuch as every act done by her 
subsequent to the loss of her chastity must be necessarily 
destitute of all religious efficacy whatever. How then can it be 
contended that such a person is entitled to retain possession of 
her husband’s estate, when she has by her own act reduced 
herself to a condifion which renders her absolutely unfit to use 
that estate for the only purpose for whieh it was made over to 
her. As half the body of her deceased husband, she took it as 












a trustee for the benefit of his soul; but if she is no longer in 


a position to fulfil her duties as such trustee, the trust property 
must be taken away from her as a matter of course. 

Nor is the above conclusion wanting an express authority to 
support it, That an unchaste widow has no right to succeed to 


Sidh Wien being the nature of the estate inherited by a 
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_ the estate of her deceased husband is, we believe, a aa 
— of Hindu law beyond all dispute. The Mitakshara, whic to 
respected as a very high authority more or less in every par 
Hindustan, expressly laya down :—‘‘ Therefore it is a settl 
rule of law that a wedded wife, being chaste, takes the whol 
estate of a man who, being separated from his co-heirs, and net 
subsequently reunited with them, dies leaving no male issue” 
Mitakshara, Ch. ii, s. 1, v. 39. The discussion in v. 18 is 
significant. In that verse the author repudiates the claim of a 
widow who is appointed to raise up issue for her husband, au 
he bases his opinion on a text of Vridha Menu, which express 
declares that a chaste widow alone is entitled to succeed. It 
worthy of remark that a mere appointment to raise up is 
cannot, in the absence of anything done by the widow 
pursuance of that appointment, affect her chastity in a 
manner whatever, and yet the bare likelihood of her keep 
such an appointment, aud thereby losing her chastity, is consi- 
dered as a sufficient ground for her disinherison. It is clear, 
therefore, that in the opinion of the author of the Mitakshara, 
the widow, who is to succeed to the estate of her deceased 
husband, must remain under a perpetual obligation to preserve 
her chastity ; and this inference is not only confirmed by the very 
wording of the text of Vridha Menu, upon which he relies, 
but also by vv. 37 and 38, in which be says, that the widow 
who is suspected of incontinence must be excluded, and that she 
who is not supposed likely to be guilty of that offence is alone 
entitled to take the wealth of her deceased husband. 

It is true that there is no special discussion on this point in 
the Dayabhaga, but the reason of this omission is obvious. 
The authority of the Mitakshara, it should be remembered, 
was at one time supreme even in Bengal, and as the author of 
the Dayabhaga did not intend to dispute the correctness of all 
the propositions laid down in that treatise, we need not be at 
all surprized at his silence in regard to some of them. It is 
for this season that the Mitakshara is still regarded in the 
Bengal school as a very high authority on all questions in 
respect of which there is no express conflict between it and the 
works prevalent in that achool, as may be seen from the remarks 
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made by the. Privy Council in the case already referred to. 
But be this as it may, it seems to be clear, upon the authority 
of the very texts relied upon by the author of the Dayabhaga, 
in order to establish the widow’s right of succession, that both 
the accrual and the continuance of that right are absolutely 
dependent upon the preservation of her chastity. The very 
first text quoted by him is one from Vrihaspati, which says :— 
s In scripture, and in the code of law, as well as in popular 
practice, a wife is declared by the wise to be half the body of 
her husband, equally sharing with him the fruit of pure and 
impure acts. Of him whose wife is not deceased, half the body 
survives. How then should another take his property while 
half his person is alive? Let the. wife of a deceased man, who 
left no male issue, take his share, notwithstanding kinsman, a 
father, a mother, or uterine brother, be present. Dying before 
her husband, a virtuous wife partakes of his consecrated fire, 
or if her husband die.before her, she shares his wealth: this is 
a primeval Jaw. Having taken his moveable and immoveable 
property, the precious and the base metals, the grains, the liquids, 
and the clothes, let her duly offer his monthly, half-yearly, and 
other funeral repasts. With presents to his manes, and by 
pious liberality, let her honor the paternal uncle of her 
husband, &e.”—Dayabhaga, Ch. xi, s. 1, v. 2. 

The word “virtuous” in the above passage is a mis- 
translation. The original contains two words, “ potibrota” 
and “ shadhi;” the former meaning, devoted to the broto, or 
ceremony of promoting the happiness of her husband; the latter, 
chaste. According to this text, it is clear that it is the chaste 
widow alone who is competent to perform the religious and 
other acts conducive to the spiritual welfare of her husband, and, 
therefore, entitled to succeed to his estate after his death, in 
default of male issue. It is the chaste, and not the unchaste, 
wife who is regarded “in the Hindu scriptures, in the code of 
Hindu law, and in the popular practice prevailing among the 
Hindus,” as half the body of her husband; and it% she, and 
she alone, who is entitled to partake of his consecrated fire, to 
offer his monthly, half-yearly, and other funeral repasts, as well 
as to do those pious acts of liberality which are necessary for 
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the salvation of his soul. An unchaste woman is even as a 


corpse, for every act done by her is, in the eye of the Hindu 
law, absolutely null and void so far as religious efficacy is con- 
cerned: and we might here refer to the case of Sayamalal Dutt v. 
Saudamini Dast (1), in which it was expressly held that an 
adoption made by an unchaste widow is invalid, notwithstanding 
that it was made in pursuance of a permission given to her by 
her husband. 


The next text to which we wish to refer is that of Vridhs 
Menu, which says:—-“ The widow of a childless man, keeping 
unsullied her husband’s bed, and persevering in religious observ- 
ances, shall present his funeral oblation and obtain his entire 
share.” Who Vridha Menu was, or whether he was a real or 
a fictitious personage, it is needless for us to enquire. Itis 
sufficient to say that the above passage is recognized by the 


author of the Dayabhaga as one of the texts upon which the. 


widow’s right of succession is based (see Dayabhaga, Ch. xi, 
g. 1, v. 7); and that it shows, beyond the possibility of a doubt, 
that the preservation of her chastity is a condition precedent to 
the widow’s capability to offer oblations to her deceased husband, 
and, therefore, to her right to take his estate. The third text 
is one of Vyasa; it says:—* After the death of her husband, 
let a virtuous woman observe strictly the duty of continence; 
and let her daily, after the: purification of the bath, present 
water from the joined palms of her hands to the manes of her 
husband. Let her day by day perform with devotion the 
worship of the gods, and especially the adoration of Vishnu. 
Practising constant abstemiousness, she should give alms to the 


chief of the venerable for increase of holiness, and keep the - 
various fasts which are commanded by sacred ordinances. A. 
woman, who is assiduous in the performance of duties, conveys ' 


her husband, though abiding in another world, and herself to a 
region of bliss.”—Dayabhaga, Ch. xi, s 1, v. 43. This is the 
path of duty which the widow is enjoined to follow throughout 
her life, “and it is only by steadily persevering in that path that 


(1) 6B. L, Rẹ 362. 
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she can promote the spiritual welfare of her husband. It is’ to 
be borne in mind that her capacity to promote such welfare 
arises only on the date of her widowhood, and not before, as 
may be seen from v. 43 of s. 1, Ch. xi of Colebrooke’s Daya- 
bhaga: and it is for the purpose of enabling her to secure the 
„ attainment of this object, as well as for another to which we 
shall presently refer, that his estate is made over to her. 
Accordingly, the author of the Dayabhaga, after citing the 
texts of Vyasa above quoted, says:—‘ Since by these and 
other passages it is declared that the wife rescues her husband 
from hell; and since a woman doing improper acts through 
indigence causes her husband to fall into a region of horror; 
therefore the wealth devolving upon her is for the benefit of 
the former owner: and the wife’s succession is consequently 
proper.”—Dayabhaga, Ch. xi, s. 1, v.44. It will be seen that 
the author of the Dayabhaga repeatedly calls the deceased 
husband the owner of the estate, notwithstanding the widow’s 
succession, she being in possession of it merely as half his body, 
and solely for his benefit. It is clear, therefore, that, according 
to the author of the Dayabhaga, there are two reagons for 
allowing the widow to succeed to the estate of her deceased 
husband, namely, first, because she can rescue him from hell 
by living .in the mode prescribed by the Hindu shastrds; and 
secondly, because she might cause his soul to fall into a regio 
of torment by doing improper acts through indigence. Bot 
these reasons, however, presuppose the “strictest observanc 
by her of the duty of continence ;” and it is for this reason that 
such observance has been put forward by Vyasa as the very 
first condition which she mustsatisfy, in order to fulfil the 
requirements of her position. The last text we wish to refer 
to is one of Catyayana, cited in the following passage of 
the Dayabhaga:—“. But the wife must only enjoy her 
husband’s estate after his demise. She is not entitled to 
make a gift, mortgage, or sale of it. Thus Catyayana says:— 
‘ Let the childless widow, preserving unsullied the bed of her 
lord, and abiding with her venerable protector, enjoy with 
moderation the property until her death.’”—Dayabhaga, Ch. xi, 
B. l, v. 56. 
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1878 _ This passage shows clearly not only that the widow’s right is 
roni ae a mere right of enjoyment, the word “ enjoyment” being under- 
sea N stood in the sense explained above, but that the exercise of that 

Koura, rightjis absolutely dependent on her “ preserving unsullied the 
bed of her lord.” The participial form of the word “ preserving,” 
ùe., continually preserving, which is also the form used in the ori- 
ginal aad] (palayanti,) proves conclusively that the injunction 
is one in the nature of a permanently abiding condition, which 
the widow is bound at all times, and under all circumstances, to 
satisfy; and the right of enjoyment conferred upon her being 
expressly declared to be subject to such a condition, every 
violation of it must necessarily involve a forfeiture of that right. 
Tt has been already shown that the widow’s right of succession 
is dependent solely and exclusively on the authority of special 
texts, and it would not certainly lie in her mouth to say that she 
is entitled to enjoy that right without being bound by the con- 
ditions which those very texts have imposed upon her. It has 
been said that the same reasoning would apply with equal 
force to the other portion of the text which requires her to 
abide with her venerable protector. But this is not a separate 
condition by itself. It is, in fact, merely ancillary to the pre- 
ceding condition, namely, that of preserving unsullied the bed 
of her lord, and is simply as a means to an end. - Indeed, it 
was at one time a matter of grave doubt whether a widow, who 
has voluntarily left the protection of her husband’s kinsmen, is 
entitled to retain his estate. The question was ultimately ‘settled 
in the affirmative by the Privy Council. But the decision in 
the case of Cossinaut Bysack v. Hurroosoondry (1) was expressly 
put upon the ground that the widow, in that particular case, had 
not changed her residence for unchaste purposes. This decision 
lends considerable support to our view, though in an indirect 
way: for if, as has been argued in this case, a widow, who has 
once succeeded to the estate of her deceased husband, is not 
liable to forfeit that estate by reason of unchastity, neither the 
Pundit#who were consulted in that case, nor the Lords of the 
‘Judicial Committee by whom it was ultimately disposed of, would 
have put their opinions upon the narrow ground above referred to. 

(1) Vyavastha Darpana, 97 ; 8, C., 2 Morl. Dig., 198. 
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The other authorities current in the Bengal school are still 
more explicit on the point. Sreekissen Turkolunkar, whose 
authority has been held in some cases to be superior even to that 
of the author of the Dayabhaga, expressly declares “ skadhi, 
chaste, otherwise the right ceases.” The word “ceases” in the 
above passage stands for the word nibrith (fate) in the original; 
and as this last-mentioned word clearly means the extinction of 
some pre-existing thing, it seems to be clear that, in the opinion 
of Sreekissen Turkolunkar, loss of.chastity is a cause of for- 
feiture. Rughoo Nunduna also, the author of the Dayatatwa 
and of several other works, which are regarded as high authorities 
in the Bengal school, appears to be of the same opinion. After 
citing the text of Catyayana above referred to, he says, “ shadhi, 
not unchaste. Therefore it is said in the story of Punnuka 
in the Hurrivansa:—* Oh Arundhuti! gifts, fastings, and other 
_ virtuous acts of an unchaste woman are vain, &c., &.’” This 
passage has been already quoted in extenso in an earlier part of 
this judgment, and we have only to observe in this place that the 
author of the Dayatatwa refers to it for the purpose of showing 
that the Hindu law insists upon the virtue of chastity as a sine 
gua non to the widow's enjoyment of the property inherited by 
her from her husband ; because the moment she commits an act 
of unchastity, she becomes absolutely incompetent to confer any 
spiritual benefit upon her deceased husband, or, as the text itself 
says, she “ loses from that time the fruits of religious acts, and 
is doomed to hell.” Lastly, Juggernath Turkopunchanun, one 
of the most modern authorities of the Bengal school, expressly 
says:— Since a woman has not yet performed the duties of 
widowhood and the like, how can she have a title to the inherit- 
ance immediately after the death of her husband? She has an 
immediate title because she is disposed to perform those duties. 
But afterwards if her propensities happen to change, she forfeits 
the right she had fully possessed.”——Colebrooke’s Digest, Bk. v, 
v. 409. And again in v. 477 of the same Book :—* * The 
childless widow,’ considering that the several propefty of a 
woman may be resumed (v. 405), if she do not preserve 
unsullied the bed of her lord, the legislator propounds this text. 
This maxim being true in the case of the several property over 
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which a woman has exclusive dominion, the same is equitable in 
respect of an estate devolving on her by the failure of male 
issue.” 

It is further to be observed that the Hindu law goes- to the 
length of declaring that a woman who is guilty of unchastity 
is liable to forfeit even her stridhan, or peculiar property. Thus 
Narada says :—‘* Among brethren if one die naturally pr civilly 
without male issue, the rest may divide his property among 
themselves excepting the wealth of his wives, and shall support 
them until they die, provided they preserve unsullied the bed of 
their husbands. But from others the heirs may resume their 
exclusive property.”—Narada Sanhita, p. 21; Colebrooke’s 
Digest, Bk. v, v. 405. Catyayana also lays down the same rule:— 
« But a wife who does malicious acts injurious to her busband, 
who has no sense of shame, who destroys his effects, or who takes 
delight in being faithless to his bed, is held unworthy of the 
property above described.”—Colebrooke’s Digest, Bk. v, v. 484. 
In commenting upon this passage, Juggernath says :—“ € Acts 
injurious to her husband,’ the administering of poison or the 
like. ‘Who has no sense of shame,’ who goes to other towns 
on false pretences or the like. ‘ Who destroys his effects,’ who 
incurs expenses for immoral purposes.” Nor is this doctrine 
wanting in the support of the commentators. We have already 
seen what Juggernath says upon the subject; and the follow- 
ing passages will show that several other commentators also 
are of the same opinion:—‘ Therefore the property given 
to a chaste woman by her father-in-law and others shall not 
be resumed by the relatives as is declared by Vrihaspati. 
If she prove .otherwise, the property given to her may be 
resumed. Thus Catyayana says:— Itis the wife devoted to 
her husband who is entitled to enjoy the property given to 
her, If she is not so devoted, she is entitled to maintenance. 
But she who is mischievous or shameless, or who destroys 
his effects, or who is unchaste, should be unworthy of the 
property” ”—Viramitrodaya, p. 203. Rughoo Nunduna also 
relies in page 63 of his Dayatatwa upon the text of Narada 
quoted above; and what is still more important for the 


purposes of cur decision is, that he relies upon it with express 
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reference to the estate inherited by a widow from her deceased 
husband. The author of the Vivada Chintamani, after citing the 
text of Catyayana, “ But a wife who does malicious acts, &c.,” 
Biys:—** Who does malicious acts, &c.’ This shows that the 
kindred should demand the peculiar property from such a 
woman.”— Prosunno Coomar Tagore, Vivada Chintamani, p. 266. 
The word “even” (@f%) is omitted in Baboo Prosunno Coomar’s 
translation, but it goes to show most distinctly that the rule 
is a fortiori applicable to every other kind of property belonging 
to a woman. 


It may be conceded that the Guan of Justice in this country 
are not bound to enforce this rule, inasmuch as it has no 
necessary connexion with the law of inheritance, but it throws 
considerable light on the question we have to determine in this 
case. If we once admit that want of chastity is, in the eye of the 
Hindu law, a ground of forfeiture in the case of a woman’s 


stridhan, over which she has an almost absolute dominion, the - 


inference is almost irresistible that the same rule must apply, at 
least with equal force, to the case of property given to a widow 
for a special purpose, the fulfilment of which is altogether 
inconsistent with the loss of her chastity. Indeed, the Hindu 
law goes on to declare that an unchaste woman is not entitled 
even to maintenance. We do not wish to multiply authorities 
on this point, and we will therefore conclude these remarks 
by quoting the following passage from the Dayabhaga, in which 
it is expressly laid down that an unchaste woman should be 
expelled from the family-house:—* Their childless wives con- 
ducting themselves aright must be supported: but such as are 
unchaste should be expelled ( frais y ’—Dayabhaga, Ch. v, 
v. 19. Of course, the childless wives referred to in tbis 
passage are the wives of persons who are themselves disqualified 
to inherit, but there seems to be, no reason whatever why the 
same rule should not apply with equal force to the wives of 
those members of the family ape are fortunate enough to inherit 
the family estate, 

It has been said that some of the texts quoted above refer to 
many other virtues besides chastity, and that the argument in 
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favor of forfeiture’ would be equally strong in the case of the 
widow’s derelictions in respect of those virtues, as in the case 
of her failure to preserve her chastity. But the answer to this 
objection is very plain. A chaste widow who has failed to 
perform her duties to-day may perform them on some future . 
date. But a widow who has once sullied the bed of her lord, 
not only “ causes her husband’s soul to fall into a region of 
torment,” but becomes from that time absolutely incompetent 
to do anything for his spiritual welfare. All her fastings and 
acts of piety become fruitless and vain, and as she no longer 
remains half the body of her husband, her estate must neces- 
sarily come to an end. 

It has been farther said that adultery is an expiable offence 
under the Hindu shastras: Whether it is so or not appears 
to be a-‘doubtful question. Kullukabhutta, the celebrated com- 
mentator upon Menu, makes the following observations upon a 
text of the latter, which has been already quoted in this 
judgment :—*“ None of the ceremonies at the birth of children 
and so forth are performed for females with holy texts. This 
limitation of law is fully settled, hence, through the want of 
solemn rites, accompanied with holy texts, they are not divested 
of sin; through the want of evidence of law and scriptures, 
they are not acquainted with the system of duties, and having 
no expiatory texts,—that is, being incapable of expiating a sin 
actually committed, since they are debarred from the silent 
repetition of expiatory texts,—women are as foul as falsehood 
itself, &c.”—Colebrooke’s Digest, Bk. iv, v. 25. Some of the 
modern writers, however, appear to be of a different opinion, 
though even, according to them, expiation is not permitted after 
the birth of illegitimate children, which is in fact what has 
happened in the present case. But we do not wish to meet this 
objection upon this narrow ground, Assuming that expiation is 
allowable in a case like the present, we are unable to see how 
that circumstance can affect our decision one way or the other. 
Expiation might save the widow from the future punishments 
prescribed for the act itself, but there is no authority in the 
Hindu law, so far as we are aware of, to support the contention 
that it can control the operation of the special texts under which 
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she inherits, or that it can render her chaste after she has once 
become unchaste, It is the chaste widow, and the chaste widow 
alone, who is allowed to inherit the estate of her deceased hus- 
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exclusively for his spiritual welfare, subject to the condition of 
“ preserving his bed unsullied :” once unchaste, she must remain 
unchaste for ever, and, therefore, for ever incompetent to satisfy 
the condition upon which her title depends. Indeed, if expiation 
can bar the forfeiture, it can bar the disinherison also; but there 
is no authority whatever to support either of these propositions, 
The Hindu law, it should be remembered, recognized the 
institution of suttee. That barbarous practice was current in the 
country down to a very recent date, when it was abolished by the 
British Government. But barbarous ‘as it was, it serves as a 
valuable guide to the true spirit of that law- on the particular 
subject now before us. If the widow wishes to survive her hus- 
band, and to represent him and his estate as half his body, she 
must remain a suttee, or chaste woman, throughout her life; and 
it is upon this express condition that she is allowed to take and 
to enjoy that estate in default of male issue. Indeed, the 
Hindu law is, as we have already shown, extremely averse to 
give property to women, and one of the special reasons assigned 
for making an exception in the widow’s favor is that, by obtain- 
ing property, she would be able to avoid temptations of want, 
and go preserve her chastity, and thereby save her husband’s soul 
from the torments of “a region of horror.” The case of a 
widow appointed to raise up issue for her husband, which has 
already been cited from the Mitakshara, appears to have á very 
important bearing upon this point. Such an appointment was 
not, at the time when that work was written, without some sup- 
port from the Hindu shastras, though it was condemned by 
popular practice as the author himself tells us; and it is, there- 
fore, clear that no amount of prayaschitta, or penance, can 
restore a widow guilty of unchastity to the same position as one 
who is appointed to raise up issue by the express command of 
her husband. If expiation is allowable in the one case, it would 
be equally allowable in the other; and if a widow who has 
taised up issue canuot recover the inheritance by expiation, the 
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unchaste widow dinot, merely by reason of such expiation, 
claim to stand in a higher position. l 

But there is another difficulty of a still more formidable 
character, which must be overcome before this objection can 
prevail against our view. The widow having, by reason of her 
unchastity, once become incompetent to use the estate of her 
deceased husband, her right to use that estate ceases; and as, . 
according to a well-known principle of Hindu law, property 
can never remain in abeyance, the estate must immediately vest 
in the nearest heir of her husband, and having once gone there, 
no subsequent expiatiomon her part can bring it back to her. 
It has been said that, according to the Hindu law, an estate 
once vested cannot afterwards be divested. But not only is this 
rule not without exceptions, but its application must necessarily 
depend upon the nature of the estate in question. In the case 
of male heirs, who become the true owners of the property in 
the full sense of the term, such application cannot give rise to 
any ‘difficulty, although even in such cases the Hinda law 
recognizes certain exceptions to which it is not necessary here 
to refer, But the case of the widow stands upon a quite 
different footing. Her estate is one, as we have already shown, 
essentially in the nature of a trust estate, for she can use it only 
for particular purpose, and for no other; and if she has, by her 
own conduct, rendered ‘herself totally incapable of using it for 
that purpose, the divesting must follow as a necessary con- 
sequence, - 

Much stress has been laid upon the fact that unchastity is not 
included in the chapter on Exclusion from Inheritance either in 
the Mitakshara or in the Dayabhaga. ‘The original works, 
however, are not divided into chapters at all. But be this as it 
may, the answer to this objection is obvious. The grounds 
referred ‘to are general grounds, applicable to both classes of 
heirs—male and female. But the widow’s case is of a special 
nature. As a woman she would have been altogether excluded 
from the inheritance, but for the special texts in her favor, and 
as she takes the estate under those texts, she must abide by the 
special conditions therein laid down, in addition to the general 


_ conditions to which all other heirs are subject. The preserva- 
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tion of her chastity is, strictly speaking, more in the nature of a 


permanent condition attaching to the right itself, than a ground 
of exclusion from inheritance. All married wives are not 
allowed to inherit. It is only those who are entitled to the rank 
of patnis, and of these, those only who are chaste are allowed 
to inherit at all; and they are merely allowed to “ use” the 
estate in a specified mode so long as they continue chaste. 
Those married wives who are not entitled to the rank of patnis 
are allowed maintenance only, but even that is resumable at the 
instance of the lawful heir if they prove unchaste, as may be 
seen from v. 48, s. 1, Ch. xi of the Dayabhaga. 


It may be further remarked that this objection would apply 
with equal furce to the case of a widow who is found unchaste 
at the time when the succession opens out, but that such a widow 
has no right to inherit under the Hindu law appears to be 
. almost universally admitted. 


We will now proceed to discuss the two remaining classes of 
authorities,—namely, the decisions of Courts of law, and the 
opinions of European writers on Hindu law. 


So far as the decisions are concerned, the earlier ones, sup- 
ported as they are by the dicta of the Pundits then consulted, 
are all in’support of our view. The first case in point of date 
is reported in 2 Macnaghten’s Hindu Law, p. 20. That case 
arose in the district of Hooghly, and it was distinctly held therein 
that an unchaste widow forfeits all right to her husband’s 
estate. The next case reported in that volume is also of 
considerable importance. It arose in the 24~Pergunnas, and it 
was expressly held therein that an unchaste widow is liable to 
be expelled from the family-house of her husband. The next 
case is reported in the same volume, p. 112. In this case it 
was, held that an unchaste widow is not entitled to maintenance 
from her husband’s brother, even though she may have resigned 
her right in the property of her husband in his favor in con- 
sideration of such maintenance. The case of Makaranee 
Bussunt Koomaree v. Maharanee Kummul Coomaree (1) is also 
in support of this view as far as it goes, and it was evidently 
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treated as a case of elopeiment. The case of Rajhoonwaree 
Dassee v. Golabee Dasee (1) is algo in point, so far as the ques- 
tion of disinherison is concerned. It is true that in this case 
there was an allegation of desertion by the husband in his life- 
time, but this allegation was considered merely as a piece of 
evidence on the only issue of fact which was raised in it,— 
namely, whether the woman was chaste or otherwise, as may 
be seen from the judgment itself. In the case of Doe d. Rada- 
money Raur v. Neelmoney Doss (2), it was unanimously held by 
Chambers, C.J., Hyde, Jones, and Dunkin, JJ., that an 
unchaste widow forfeits all her rights in the estate of her deceased 
husband. The case of Doe d. Saummoney Dosee v. Nemychurn 
Doss (3) is certainly the other way. But no authorities are 
cited in the judgment, nor does it appear that the earlier cases 
were brought to the notice of the learned Judge by whom it 
was passed, as may be seen from the concluding words of his 
judgment, in which he says :—‘ Further, in this case the widow 
had been for some time in rightful possession, and the Court 
would be disinclined to disturb her, in the absence of any deci- 
sion of a Court of law showing that such a person, for such 
reason as above stated, might be expelled from possession.” 
The last case is that of Srimati Matangini Debi v. Srimati 
Jayhali Debi (4); but for the reasons above stated, we feel our- 
selves bound to say that it is contrary to the Hindu law. 

As for the European writers, Mr. Colebrooke is undoubtedly 
the highest among them in point of authority, and his opinion, 
as reported in 2 Strange, p. 272, appears to have been that, 
although unchastity is a cause of disinherison, a widow who 
has once succeeded to the estate of her deceased husband cannot 
be afterwards divested of it except for loss of caste, unex- 
piated by penance, and unredeemed by atonement. This opinion, 
however, was given in a case which originated in Trichinopoly ; 
nor does it appear that it was given with any reference to the 
authorities current in the Bengal school. It is also to be 
observel that the question propounded in that case contains no 
specification of the particular bad conduct of which the widow 


(1) S. D. A., 1868, 1891. (8) 2 T. & B., 300. 
(2) Montriou’s H., L. Ca., 314. (4) 6B. L. R., 466. 


VOL. XI] "HIGH COURT. 


was guilty. But be that as it may, there is fo authority cited 
to support the proposition that loss of caste is the only ground 
of forfeiture recognized by the Hindu law, or that penance 
and atonement can prevent forfeiture any more than they can 
prevent disinherison. The great name of Mr. Colebrooke is, 
no doubt, an authority entitled to the highest respect; but, for 
the reasons above stated, we are constrained to say that in this 
particular instance it cannot be taken as conclusive. We wish 
further to remark that Mr. Ellis of Madras, who also was 
consulted in that very case, gave an opinion directly supporting 
our view, as may be seen from one of the notes subjoined to 
it, As for the opinion of Sir Thomas Strange, if seems to be 
based entirely upon that of Mr. Colebrooke, and we do not, 
therefore, wish to dwell upon it any further. The opinion of 
Sir William Macnaghten seems to be in support of our view, as 
may be seen not only from the remarks made by him in-p. 19 of 
` the first volume of his work on Hindu Law, in which he distinctly 
says that a widow in possession of her husband’s estate is nothing 
more than a trustee for certain purposes; but also from the cases 
which are cited by him as leading authorities in the second 
volume of that work, and which have been already commented 
upon by us. The only other European writers we wish to refer 
to are Elberling and West and Bühler. Both these authorities, 
however, are in support of our opinion, as may be seen from the 
remarks contained in Elberling’s Treatise on Inheritance, p. 73, 
and in West and Biihler’s work on Hindu Law, p. 99. 
Supposing, however, that the preceding conclusion is correct 
as far as it goes, the next question we have to determine is 
whether this case falls under the purview of Act XXI of 1850. 
We are of opinion that this question ought to be answered 
in the negative. This Act was passed for extending the 
principle of s. 9, Regulation VII of 1832 of the Bengal Code, 
throughout the territories subject to the Hast India Company, 
and its preamble is as follows :—“ Whereas it is enacted by s. 9, 
Regulation VII of 1832 of the Bengal Code, that, € whenever i in 
any civil suit the parties to such suit may be of different’: religious 
persuasions, when one party shall be of the Hindu, and the other 
of the Mahomedan, persuasion, or where one or more of the 
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parties to the suif shall not be either of the Mahomedan or 
Hindu persuasions, the laws of those religions shall not be 
permitted to operate to deprive such party or parties of any 
property to which, but for the operation of such laws, they would 
have been entitled.” And whereas it will be beneficial to extend 
the principle of that enactment throughout the territories subject 
to the Government of the East India Company.” , These words 
seem to prove conclusively that the one object which the 
Legislature had in view in passing the Act was to extend the 
principle of religious toleration; and the inference is, therefore, 
almost irresistible that it could not have been intended to govern - 

case like the present. The violation of conjugal duty is an 
offence against universal morality, and it is upon this ground 
that céntracts based upon adulterous considerations are declared 
by Court of Justice to be absolutely null and void. To hold 
that an unchaste woman is entitled to claim the same privilege 
as a person who has conscientiously changed his religion, would © 
be manifestly opposed to public policy ; and we are, therefore, 
of opinion that the construction of the Act ought to be limited 
to the furtherance of the great principle enunciated in its 
preamble, and not extended to a case of positive immorality like 
the one before us. It has been often remarked that the 
preamble of an Act is the key to its interpretation, and we do 
not see any reason whatever why we should extend the operation 
of the Act in question beyond the limits proposed by its 
framers, and that at the risk, as Mr. Sconce puts it in his 
judgment in the case of Rajkoonwaree Dassee v. Golubee 
Dassee (1), “of relaxing the bonds which tend to secure and 
elevate the relations of married life.” 

But there are two other reasons, each of which seems to lead 
to the same conclusion. In the first place it is clear that Act 
XXI of 1850 cannot possibly give to any party any right 
higher than that to which he or she is entitled under the law from 
which that right is derived. Such a construction would be 
directly qpntrary to the principle laid down in the preamble. 
The Hindu widow takes the estate of her deceased husband 


(1) 8. D. A., 1858, 1891. 
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under the Hindu law, and that very law prescribes in sô many 
terms that she should remain chaste, and use it for a particular 
purpose, and for no other. If, therefore, she has done an act 
the consequence of which is to render her absolutely incompetent 
to use that estate, a forfeiture would be inevitable, notwithstand- 
ing the provisions of Act XXI of 1860. That Act cannot 
possibly give her any estate higher than that of a Hindu widow; 
and if she is no longer in a position to use that estate in the only 
mode sanctioned by the Hindu law, her right to it must die a 
natural death. Suppose, for instance, that a Hindu is appointed 
the shebait of a Hindu temple, and that the endowed property is 
made over to him subject to the condition of using it for the 
benefit of the idol, anù for no other purpose. Ifsuch a person 
becomes a Mahomedan, and thereby renders himself incompetent 
to fulfil the conditions of his appointment, can it be contended 
that Act XXI of 1850 would entitle him to retain the trust 
property notwithstanding the conversion? Suppose, again, that 
a Hindu widow, after having succeeded to the estate of her 
_ deceased husband, becomes a convert to Mahomedanism, and is 
about to spend a portion of the Government securities left by 
him, in order to defray the expenses of a pilgrimage to Mecca. 
If the reversioner brings a suit for restraining her from using 
the securities for such a purpose, can the Court refuse to grant 
him the relief sought for? We apprehend not, and if this is 
conceded, the same principle would equally apply to every 
other use made by such a widow.of. her husband’s property, for 
she has, by reason of her very conversion, incapacitated herself 
from using that property in the only mode in which she could 
have used it. The Hindu law, it should be remembered, makes 
no distinction between the corpus and the income of the estate. 
On the contrary, we have shown aeeay that they are both 
governed by the same texts. 

It should not be objected that the above view of a Hindu 
widow’s estate is too much mixed up with the Hindu religion. 
This is, to a certain extent, unavoidable in dealing with all 
questions arising out of the Hindu iaw. The legislators of 
the Hindus were also their priests,and it is in consequence of 
this circumstance that the Hindu law, at least that portion of 
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1873 it which relates to inheritance, is placed entirely upon the basis 
eee of the Hindu religion. The institution of marriage is still 
v. regarded by the Hindus as a sacrament. It is the foundation of 
MOosRERAM 5 7 7 5 7 
Koura, the family,—one of their dearest and most cherished institu- 
tions,—-and as such the foundation of their society, for society 
after all is an association of families. To preserve the purity 
of the conjugal relation was one of the chief objects which the 
Hindu legislators had in view; nor need we be surprized at 
the stringency of the provisions made by them to secure that 
object, when we take into consideration the condition of Hindu 
women in general. ‘Their ignorance and their want of 
experience render them liable to be easily deceived, and it is for 
this reason that the Hindu law has put so many restraints upon 
them. To remove those restraints until better ones are substi- 
tuted in their place, would be to introduce a dangerous innovation: 
nor do we see any reason in justice or equity why the estate of 
the Hindu widow should not be regulated by the law from which 
it ie derived. Weare bound to administer the Hindu law as 
we find it, and we have, therefore, no power to refuse to give 
effect to that law, merely because it happens to be mixed up 
with the Hindu religion. 

Lastly, there seems to be nothing even in the body of the 
Act which can render it applicable to the case of a Hindu 
widow who is guilty of unchaste conduct. It consists of one 
section only, and that section is as follows:—‘ So much of any 
law or usage now in force . . . . as inflicts on any person 
forfeiture of rights or property, or may be held in any way to 
impair or affect any right of inheritance by reason of his or her 
renouncing, or having been excluded from the communion of 
any religion, or being deprived of oaste, shall cease to be 

enforced as law.” sy 
Now the case of an unchaste widow does not fall within 
any of the three contingencies contemplated by this section. 
That it is not a case of renunciation of religion, or of exclusion 
from thegcommunion of any religion, is almost self-evident; nor 
can it be said to be a case of loss of caste. ‘Loss of caste might 
be in some cases the consequence of loss of chastity, but it is 
not a necessary consequence. The guilty parties might both 
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the Dayabhaga isthe highest, and in fact so far as it goes 
is conclusive, authority. The question of the widow’s right 
of succession is discussed in Chap. xi, s.l. V. 2 states the 
reason of the widow’s succession to her .husband’s estate. Then 
in v. 7 the text of Vrihat Menu is quoted, which says that the 
widow is to obtain his entire share. This, it ia submitted, refers 
to the time when the succession opens. The words clearly point 
to the period of coverture. If she remain chaste to the time of 
her husband’ death, she is capable of taking his estate, and there- 
fore is entitled to it. So with male heirs the capacity to perform 
the parvana sraddh is the test of their right to inherit; but the 
non-performance of the sraddh will not divest the estate when 
it has once devolved upon them in virtue of that capacity. In 
v. 43, if is true a distinction is pointed out between the time 
when the male heirs and the wife become respectively capable of 
conferring spiritual benefits; but when the wife has once become 
capable of taking, and has taken, the estate, the subsequent 
rewards or penalties for the performance:or non-performance of 
her duties are purely spiritual; see vv. 43 and 44. V. 56 may 
lend some support to the theory that the widow forfeits the 
estate by unchastity, as it must be conceded that the word 
“death” there used refers to civil as well as to natural death; 
but unchastity, except in the case of the twice-born classes, 
does not cause civil death: see Chap. i, vv. 31 and 32, 
where the various causes of civil death are enumerated. 
[L. S. Jaoxson, J.—In v. 57 is the author of the Dayabhaga 
not assuming the case of a chaste widow?] Possibly; but the 
question of unchastity and its effecta is not dealt with, the 
verse merely expounds the mode in which the widow is to 
enjoy her husband’s estate. In the part of the treatise just 
discuased, there is no authority for the proposition that unchastity 
in a widow after succession works a forfeiture of her estate - 
inherited from her husband. Ch. v treats of exclusion from 
inheritance, and among persons excluded names outoastes (vv. 7 
and 10), but, here again, the exclusion is from the very first, 
ie., from the time when the succession opens: it does not 
mean forfeiture after devolution. [Jaokson, J.—In v. 19 it is 
laid down that maintenance is forfeited by unchastity.] Yes, 
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but the position of a widow entitled to maintenance is very 
different from that of the widow who succeeds to her husband’s 
estate. ‘The daughter who is likely to have male issue is 
declared’ competent to inherit; but if, after the estate has 
devolved upon her, she become a childless widow, it is clear 
she would not be divested of the property; Dayabhaga, Ch. xi, 
a. 2, v. 30. The Dayakrama Sangraha, a work next in 
importance to the Dayabhaga in the Bengal school, in no way 
differs from the latter as regards the widow’s right of succession 
to, and mode of enjoyment of, her husband’s property; see Ch. i, 
s. 2. The Mitakshara is an authority in the Bengal school on 
doubtful points not decided by the Dayabhaga. Ch. ii,s. 1, treats 
of the succession of widows. The widow succeeds to the estate 
of her husband dying without male issue, and separated from 
his brethren, if she is chaste at the time the succession opens 
to her. §. 10 of Ch. ii relates to exclusion from inheritance, 
[Panar, J.—Ch. ii, s. 1, v. 37, seems to refer to incontinency 


. after widowhood. Muirrer, J.—What is the reason for 


excluding a widow from inhéritance on account of her unchas- 
tity at the time of her succession?] Incapability of perform- 
ing any religious ceremony. [Muirrer, J.—Does not the 
same incapability arise from incontinency after succession ?] 
There is no provision for forfeiture, no divesting of anything 
already vested. The case of Mussamut Balgovinda v. Lal 
Bahadoor (1) lays down that the cause of exclusion from 
inheritance must be looked to at the time of succession to the 
property. So far as text-books in Bengal and Behar are 
concerned, there is no positive law which lays down that a 
widow not disqualified to succeed can, after succession, be 
deprived of her estate on account of unchastity. 

After the ancient text-books, the next class of authorities are 
the modern compilations of Europeans, Pundits, &c. Of this class 
the earliest is Colebrooke’s Digest, Bk. iv, Ch. iii, s. 2 of which 
treats of the duties of widows. These duties are wholly independ- 
ent of her taking any estate or not—vv. 135, 136, 137, 189, and 
141; see also Bk. v, Ch. viii, s. 1, vv. 348, 399, 400, 403, and 405. 


(1) 8. D. A., 1864, 244, 
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In 1 Strange’s Hindu Law, Ch. vii, p. 163, adultery during 
coverture is considered to be a cause of the widow being 
debarred from succeeding to her husband’s estate, but that is 
because of the loss of caste she thereby incurs; see the opinion 
of Colebrooke quoted in Vol. II, p. 272; but now Act XXI 
of 1860 would prevent a forfeiture arising from loss of caste. 
Cases 3 and 4 in 2 Macnaghten’s Hindu Law, pp. 19 and 21, 
are cases of the widow’s incapacity to succeed on the ground of 
her unchastity, and not of a divesting of the estate from such a 
widow after she has once inherited. In Vyavastha No. 663 of 
the last edition of Shama Churn’s Vyavastha Darpana, pp. 10, 
35, 36, and 38, loss of caste and its consequences are treated of. 

The next class of authorities are reported cases. See Go- 
bindmani Dasi v. Shamlal Bysak (1), Chundrabulee Debia 
v. Brody (2), Nobin Chunder Chuckherbutty v. Guru Persad 
Doss (3), Doe d. Radamoney Raur v. Neelmoney Doss (4), 
Maharanee Bussunt Koomaree v. Maharanee Kummul Kooma- 
vee (5), Doe d. Saummoney Dossee v. Nemychurn Doss (6), 
Rajhoonwaree Dassee y. Golabee Dassee (7), Parvatihom Dhon- 
diram v. Bhikukom Dhondiram (8), and Srimati Matangini 
Debi v. Srimati Jayhali Debi (9). The last two cases entirely 
support the present contention on the part of the Hindu widow. 


Baboo Kali Prosunno Dutt for the respondent.—Hindu 
law is based on religion; its rules of inheritance are not 
arbitrary, but have their foundation on some religous obli- 
gation. The authoritative sources of Hindu law are: 1st, the 
(Vedas) Sritis; 2nd, Smritis; and 3rd, Puranas. The com- 
mentators refer to all the three sources as authorities, The 
principle, which is the basis of all the rules of inheritance, 
is the text of Menu, No. 987, that “to the nearest sapinda the 
inheritance belongs.”--Dayabhaga, Ch. xi, s. 1, vv. 33, 36, and 
37. This is a principle common to all the schools of Hindu 
law. Another principle common to all the schools is that 


(1) BeL. R., Sup. Vol., 48. (6) 2 T. & B., 300. 
(2) 9 W. R., 584. (T) S. D. A., 1858, 1891. 

- (8) B. L. R., Sup. Vol., 1008. (8) 4 Bom. H. C. Rep., A. C., 25. 
(4) 4 Montriou’s H. L, Ca., 314, (9) 5B. L. B., 466. 
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women have inferior rights to men; Dayabhaga, Ch. xi, s. 6, 
v.11. The rights of females to succeed as heirs depend on 
those texts alone which create such rights, and on no others; 
and where there is a general and special rule, the latter is to 
prevail, and only the woman described in the special text is to 
succeed, and no other; see rules of construction as collected in 
Shama Churn’s Vayavastha Darpana and Mitakshara, Ch. ii, 
s. 1, vv. 14, 22, and 24. That being the general rule as to the 
succession of females, the next inquiry is what are the special 
texts on the strength of which they are allowed to come in, and 
whether such texts confer on widows a general or conditional right 
of succession, The special texts allow the widow of a man wh 
has left no male issue to succeed to his property, and enjoin he: 
to perform certain religious dutieg for the good of her husband’s 
soul—Dayabhaga, Ch. xi, s. 1, vv. 2, 4, 5, and 7. Vrihat 
Menu (Dayabhaga, Ch. xi, s. 1, v. 7) prescribes chastity as a 
continuing condition of her retaining the property. He says 
she shall do so, “ keeping unsullied her husband’s bed,” the 
word implying a continuing condition, The author of the 
Dayabhaga, after quoting the special texts, gives his own 
opinion—Dayabhaga, Ch. xi, s. 1, v. 14. He does not make 
chastity a condition precedent (though this proposition has 
never been doubted) to the widow's succession. There is no 
express authority for the proposition that a chaste widow only 
can succeed; see Dayabhaga, Ch. xi, s. 1, vv. 20, 31, 44, and 65; 
but it is quite clear from these verses that the widow spoken of 
in them is a chaste widow. See also Mitakshara, Ch. ii, s. 1, 
v. 39, where the same is differently expressed. Catynyana, Daya- 
bhaga, Ch. xi, s. 1, v. 56, declares she is to “ enjoy with moder- 
ation the property until her death.” Why should the same 
words expressive of chastity, which in the text of Vrihat Menu 
are regarded as making chastity a condition precedent to the 
widow’s “taking,” be, in this text of Catyayana, considered as 
merely superfluous? Taking these two texts together, it admits 
of no doubt that it is not only the chaste widow who takes, but it 
is also the chaste widow alone who enjoys. Incase of unchastity 
the property to which the widow succeeds may be resumed 
. (Mitakshara, Ch. ii, s. 2, vv. 2and 3), for the words “in 
ő 
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default” in v. 2'refer clearly to the chaste widow spoken of 
in the early part of the verse. According to the Smriti Chan- 
drika (Madras school), translated by Krishna Shaniyar, 
maintenance to females is resumable for unchastity (Smriti 
Chandrika, Ch. xi, s. 1, v. 48, p. 175), and so also is her property. 
According to another reading stridhan is declared resumable 
for unchastity—-Id., p. 129, and it leads to the same conclusion; 


_ for, according to the Mitakshara, all woman’s property, howsoever 


derived, is called stridhan. See The Viramitrodaya, leaf 203, 
line 15, and leaf 198, line 16; see also Vyavahara Mayukha, 
Ch. iv, s. 8, v. 3, and Parasara Madhaba, translated by Burnell, 
pp. 25, 30, and 43,—the Dayabibhag portion. These author- 
ities go to show that, according to the Benares school, the pro- 
perty of a woman derived from her husband is called stridhan, 
and can be resumed from her on account of her unchastity. In 
the Bengal school Rughoo Nunduna, in the Dayatatwa (p. 52, 
lines 11 to 14), and Juggernath Turkopunchanun (Colebrooke’s 
Digest, Bk. v, v. 408, and Bk. v, v. 409), are ‘express authorities 
for the proposition that unchastity during widowhood works 
a forfeiture. There is also an authority for this doctrine in 
Sreekissen Turkolunkar (Dayakrama Sangraha, Chap. i, s. 2, 
v. 3). He expressly declares “ shadhi, chaste, otherwise the 
right ceases.” With regard to the effect of the loss of caste, 
there can be no doubt. The general proposition regarding all 
patits, outcastes, is to be found in Menu, Ch. xi, vv. 183 to 189. 
There is no expiation for a woman who has become Gachesker> 
Smriti Chandrika, No. 7, p. 162. 


Baboo Kali Mohun Doss on the same side.—In Katama 
Natchiar v. The Rajah of Shivagunga (1), the Privy Council 
say with reference to the particular point before them:— 
“ There being then no positive text governing the case before 
us, we must look to the principles of law to guide us in deter- 


_ mining it.” In The Collector of Madura v. Mootoo Ramalinga 


Sathupathy (2) their Lordships say :— The duty, therefore, 
of an European Judge, who is under the obligation to adminis- 
ter Hindu law, is not so much to inquire whether a disputed 


. .(1) 9 Moore's I. A., 639; at p. 608. (2) 12 Moore's I. A., 897; at p. 486. 
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doctrine is fairly deducible from the earliest authorities, as to 
ascertain whether it has been received by the particular school 
which governs the district with which he has to deal, and has 
there been sanctioned by usage;” see also the cases of The 
Collector of Masulipatam v. Cavaly Vankata Narainapah (1), 
and T'agare v. Tagore (2). In the present case Pundits were 
examined touching the texts and practice and now accepted 


Monrrrant 
Koutra, 


doctrines of Hindu law on the first question referred to this  . - 


Court. No texts have been shown in opposition to the 
opinion of the learned Pundits examined in this case, who 
must be regarded as the living exponents of our mixed system 
of law and religion; but, on the contrary, numerous texts, 
and all the commentators and compilers, more or less directly 
and indirectly, support the proposition that a widow, who has 
succeeded to her husband’s estate, forfeits that estate for unchaatity 
during widowhood. As to the texts of the sages bearing 
on this question there are those of. Harita, Colebrooke’s Digest, 
Bk. iv, v. 8, and Bk. v, v. 409, both of which are express as to- 
the continuing condition of chastity: the latter text refers to 
the existence of chastity as a condition, after as well as prior 
to succession. The text of Catyayana, Colebrooke’s Digest, Bk.i, 
v. 224, and Bk. v, v. 484, also enjoins chastity ; and even though 
that verse applies to a wife, the widow is subject to greater 
restriction, so that chastity would be even more a condition on 
the widow. The texts moreover may be applied without dis- 
tinction to both wives and widows; see Colebrooke’s Digest, 
Bk. v, v. 477. Then there are the texts of Yajnavalkya, Cole- 
brooke’s Digest, Bk. v, v. 334; Narada, Bk. v, v. 405; and 
Vrihat Menu, Dayabhaga, Ch. xi, s. l, v. 7. All these texts 
show the light in which a widow was regarded, and the reasons 
and objects for which she is entitled to enjoy her husband’s 
estate. Although they do not in express words declare that 
incontinence during widowhood works a forfeiture, yet there is 
no doubt that without chastity none of the objects for which she, 
is allowed to take can be fulfilled by her. The following cases 
were here cited and commented on: Doe d. Radamoney Raur v. 


(1) 8 Moore's I A., 509. (2) 9 B. L. B., 877 ; see p, 898, 
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1378  WNoeelmoney Doss (1), Cases 4 and 5, 2 Macnaghten’s Hindu Law, 
“kee PP 19 and 21, Cossinaut Bysack v, Hurroosoondry (2), Tree- 
v. humjee Laljee v. Mussamut Laroo (3), Maharanee Bussunt 
HE ee Koomaree v. Maharanee Kommul Koomaree (4), note to case of 
Doe d. Saummoney Dossee v. Nemychurn Doss (5), Rajhoonwaree 
Dassee v. Golabee Dassee (6), and Gocul Chand Chucherwurtee v. - 
Mussamut Rajranee (7). In the preamble to the Hindu Widow’s 
Remarriage Act, XV of 1856, reference is made to Hindu 
instincts, general principles, and local custom, and the widow 

on a remarriage has to relinquish her deceased husband’s estate 
which she has inherited. Act XXI of 1850 was intended for 
those who had abandoned their own religion, and were in conse- 
quence deprived of caste, but was not intended to apply to Hindu’ 
widows, who, remaining Hindus, had become unchaste: but in 

this case there was no loss of caste. See lata Shavatri v. 

Tlata Narayanan Nambudiri (8), Rajhoonwaree Dassee v, 
Golabee Dassee (6), and Ramia v. Bhagi (9). On the other 

side we have the case of Parvatihom Dhondiram v. Bhikukom 
Dhondiram(10)and Srimati Matangini Debi v. Srimati Jaykali 

Debi (11). In this case the first Court was of opinion that 
unchastity in a widow, accompanied by loss of caste and 
degradation, would cause a forfeiture of the estate inherited 

from her husband, but not unchastity simply; but the 
Appellate Court chiefly based its conclusion on the fact that 
unchastity is not mentioned as a cause for exclusion from inherit- 

ance. In The Collector of Masulipatam v. Cavaly Venkata Nar- 
rainapah (12), it has been held that the widow takes only a special 

and qualified estate. A Hindu widow is not an heir in the strict 

sense ; the word translated heritage is never applied to a widow. 

In Mussamut Golab Koonwur v. The Collector of Benares (13), 

it is held that maintenance is a charge on the land; if so, why 


(1) Montriou’s H. L. Ca., 814. (7) 2 Sel. Bep., 167. 
(2) 2 Morl. Dig., 198; S. O., Shama (8) 1 Mad. H. C. Rep, 372. 
„ Oburn’s Vyavastha Darpana, 97. (9) 1 Bom. H. C. Rep., 66. 


(8) 2 Borr., 861; 8. ©., 1 Morl. Dig, (10) 4 Bom. H. O. Rep., A. O., 26.° 


280. (11) 6B. L. B., 466. 
(4) 7 Bel. Rep., 144. » (12) 8 Moore's T. A., 500. 


(5) 2 T. & B., 300. (18) 4 Moore's I. A., 246, 
(6) S. D. A. 1858, 1891. B 
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should not the texts on maintenance be made applicable to 
inheritance; see also Ramchandra Dikshit v. Savitribai (1). 
In Chundrabulee Debia v. Brody (2), it has been held that accu- 
mulations are not stridhan, and at her death cannot be regarded 
as her property. In depriving a widow of her estate for unchas- 
tity, you are not depriving a full owner. There are cases in which 
a widow, after once inheriting her husband’s estate, is again 
divested of it. This occurs in the case of an adoption by a 
widow, see Dhurm Das Pandey v. Mussamut Shama Soondri 
Dibiah (3). It is also an admitted proposition now that an 
unchaste widow cannot adopt; see Sayamalal Dutt v, Saudamini 
Dasi (4). 


. Baboo Mohini Mohun Roy in reply —No argument in favor 
of the respondent can be derived from the remark of Sreekissen 
Turkolunkar, “ shadhi, chaste, otherwise the right ceases ;” for, 
if anything, it rather shows that the right of succession is for- 
feited by unchastity, than that the estate is divested after it has 
once vested. The words “ keeping unsullied, &c.,” in the text of 
‘Vrihat Menu (Dayabhaga, Ch. xi, s. 1, v. 7), do not refer to 
chastity in the wife after her husband’s death, but before. If 
unchastity be considered as incapacitating the widow to perform 
religious rites, the same would apply to the succession of a son 
whose right is also based on his ability to perform certain religi- 
ous rites for the soul of his ancestors. In the case of a Sudra, 
these rites have to be performed a month after death, so that, 
if the inheritance depended on the actual performance of the 
rite, it would, in the case of a Sudra, be in abeyance. Before 
Act XXI of 1850, there was no forfeiture, for the party losing 
caste, &c., was considered to be civilly dead. Unchastity in all 
cases would not amount to civil death. In the twice-born classes 
it would. It has been urged that a widow is nowhere called an 
heir, but this is wrong ; see Dayabhaga, Ch. xi, s. 1, v. 4. The 
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text of Catyayana (Dayabhaga, Ch. xi; s. 1, v. 56) so much | 


relied on by the other side, cannot he found in the Sanskrit 

College library. [Mrirrzr, J.—Do you challenge the text?] 
(1) 4 Bom. H. O. Rep., A. O, 78. (3) 3 Moore's I. A., 229. 

- (2) 9 W. B., 684, (4) 6 B. L, Ru 362. , 
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Tt is only authority `so far as it is used'in the Dayabhaga. 
There is a different reading of the text in Vyavahara Muyukha 
(Borradaile’s edition), Ch. iv, s. 8, v. 4 and it is worthy of note 
that the object of the quotation in both works is to show that the 
widow cannot give, mortgage, or sell, the estate. In the Mitak- 
shara, Ch. ii, s. 1, v. 6, a text similar to Catyayana’s is quoted, 
but the text of Catyayana,'‘as cited in the Dayabhaga, is-not to 
be found in the Mitakshara. A great deal has been made of 
the participal form of the adjective “keeping,” as showing a 
permanently abiding condition, but the commentary of Rughoo 
Nunduna removes this construction. The text of Catyayanais also 
quoted in the Dayakrama Sangraha, s. 2, vv. 3 and 4, in which 
there is no commentary on the words “keeping unsullied, 
&c.” Colebrooke’s Dig., Bk. iv, s. 8, has reference to the 
period of coverture, and no reliance can be placed on v. 409 
of Bk. v, which is differently quoted in the Mitakshara, Ch. ii, 
s. 1, v. 37. The text of Catyayana in Colebrooke’s Digest, 
Bk. i, v. 224, has reference to payment of debts, and not 
to forfeiture. V. 334 of Bk. v. does not apply to forfeiture, 
but refers to persons excluded from inheritance. A text of 
Narada quoted in Colebrooke’s Digest, Bk. v, v. 405, is differ- 
ently worded in the Dayabhaga, Ch. xi, s. 1, v. 48, and the 
latter gives no support to the contention of the other side. 
It is also quoted in the Mitakshara, Ch. ii, a. 1, v. 20, as an 
authority for the doctrine that a widow does not succeed to her 
husband’s estate when he was a member of a family of united 
brethren. None of these texts recognizes the resumption of a 
woman’s stridhan for her unchastity. The cases from the Privy 
Council, which have been cited, have no bearing on the present 
question. We have nothing to do with points of law decided 
in those-cases. In the case of Chundrabulee Debia v. Brody (1), 
it was only held that accumulations made from the usufruct 
of the immoveable property by a widow during her life, cannot 
be treated at her death as her personal property, but follow 
the cogpus of the estate. The case of Sayamalal Dutt v. 
Saudamini Dasi (2) throws no light on the present question. 


(1) 9 W. R., 684 (2) 5 B. L, B., 362, 
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The case of Maharanee Busunt Koomaree v. Maharanee Kummul 


Koomavee (1) was not that of a widow who had succeeded to 
her husband’s estate, but of one entitled to maintenance,’ As 
to the cases cited from Morley’s Digest, the report is so meagre 
that nothing can be deduced from them. The case of a daugh- 
ter’s succession throws a strong light on the present question. A 
daughter succeeds because she is capable of bearing a son, who 
when born confers a blessing, and hence a daughter, who is child- 
less, or incapable of bearing a son, does not succeed—Dayabhaga, 
Ch. xi, s. 2, v.3. Suppose then a daughter succeeds, who, when 
the succession opens, is capable of bearing a son, but afterwards 
becomes a childless widow—has it ever been contended that such 
daughter can be divested of the property which she has inherited, 
although the very condition for which the estate was given to 
her cannot be fulfilled? If then uuchastity be-supposed to 
render the widow incapable of performing those duties, for the 
performance of which it is urged the estate is given to her, why 
should she not, as in the case of a daughter who becomes a 
childless widow after succeeding, retain what she has once 
inherited ? 


The following opinions were delivered by the -Full Bench :— 


MITER, .L—In this case I have already expressed my opinion 
at considerable length in the order of reference, and as I still 
adhere to that opinion, I do not think it necessary for me to do 
anything more than to make a few observations merely by way 
of supplement. 

It is I believe a proposition beyond all dispute, and indeed 
it was fairly conceded at the bar, that an unchaste widow has no 
right to succeed to the estate of her deceased husband, irrespective 
of any considerations arising from expiation or condonation. 
Baboo Shama Churn Sircar says, it is true (see Vyavastha 
Darpana, Vyavastha 663), that loss of chastity operates as a 
cause of disinherison in those cases only in which there has 
been no expiation by penance, or condonation by the husband ; 
but the only authority which Baboo Shama Churn has been 


(1) 7 Sel. Rep., 144. 
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able to cite in support of his Vyavastha is the opinion of 
Mr. Colebrooke in the Trichinopoly case already noticed by 
me in the order of reference. Now, there ia nothing whatever 
in that opinion to warrant the view taken by the Baboo. On 
the contrary, Mr. Colebrooke Jays it down as undoubted law 
that an unchaste widow has no right to inherit her husband’s 
property, without the slightest reference either to expiation, or - 
condonation; and this opinion is supported not only by all the 
decided cases on the point, but also by the express provisions of 
Hindu law itself. According to that law, it is the chaste 
(shadhi) widow alone who is entitled to succeed to the estate of a 
man who dies without leaving any male issue; and, as it is beyond 
all question that neither expiation nor condonation can convert 
an unchaste woman into a chaste one, the opinion of Baboo 
Shama Churn, which, it should be remembered, does not possess 
any independent value of its own, must necessarily fall: to the 
ground. So far, therefore, the ground being clear before us, I 
confess I feel considerable difficulty in understanding how, in 
the face of the above concession, and upon the authorities which 
we are bound to follow in this case, it can be contended that 
loss of chastity does not operate as a cause of forfeiture also. 

Of all the authorities above referred to, the Dayabhaga of 
Jimuta Vahana, the acknowledged founder of the Bengal school, 
is undoubtedly the highest; and it is therefore to the Dayabhaga 
that I shall first direct my attention. I do not wish, however, 
to go over all the texts quoted and relied upon by the author of 
that treatise in discussing the widow’s right of succession. I 
will refer to two of those texts only,—namely, the texts of Vrihat 
Menu, cited in v. 7, s. 1, Ch. xi of Mr. Colebrooke’s translation 
of the Dayabhaga; and that of Catyayana, cited in v. 56 of the 
game section and chapter. These two verses are as follows :— 

(1.) “The widow of a childless man, keeping unsullied her 
husband’s bed, and persevering in religious observances, shall 
present his funeral oblation and obtain his entire share.” 

(2:)e “ Let the childless widow, keeping unsullied the bed of 
her lord, and abiding with her venerable protecfor, enjoy with 
moderation the property until her death. After her let the 
heirs take it.” 
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It will be observed that the first of these two texts is cited by 
the author of the Dayabhaga for the purpose of establishing the 
widow’s right to succeed to tho whole estate of her husband, 
and not merely to a portion of it, barely sufficient for her 
maintenance; and the second, for that of defining the nature and 
extent of the interest which devolves upon her by virtue of such 
right, and which, as he afterwards explains to us, in terms too 
plain to be misunderstood, is nothing more than that of a mere 

‘holder for the benefit of her husband’s soul. Both the texts, 
however, speak of the widow’s obligation to preserve her chastity 
in precisely the same terms, the words used for that purpose in 
both of them being exactly the same in the translation as well 
as in the original. If, therefore, it be once conceded, as it has 
been, and as I think it must be, that the fulfilment of that 
obligation is a condition precedent to the widow’s right to take 
her husband’s estate under the first text, I cannot understand 
upon what principle of construction it can be contended that 
such fulfilment is not also a condition precedent to her right to 
enjoy that estate under the second. Surely we are bound to 
attach the same meaning to the words “keeping unsullied the 


bed of her lord” in the text of Catyayana, as we do to the words}| 


“keeping unsullied her husband’s bed” in the text of Vrihat 


Menu; and if we once do so, what reason can we assign oF 


holding that the injunction as to chastity is binding in the one! 
case, and not in the other? So far as the principle upon which 
that injunction is based is concerned, it cannot be contended for 
one moment that there is the slightest difference between the 
two cases. I havealready shown in the order of reference, and 
I may add that the correctness of that portion of my judgment 
has not even been questioned in the course of the argument, that 
an unchaste widow is absolutely incompetent to render any 
spiritual service to her deceased husband; and as the widow’s 
estate is, under the express provisions of the Hindu law, destined 
solely and exclusively for such service, it requires no argument to 
show that if loss of chastity operates as a cause of disinherifon, it 
must also operate as a cause of forfeiture, and for precisely the 
c same reason. Why then are we to hold that the condition of 
chastity is a valid and binding condition under the text of Vrihat 
6 
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Menu, but not under that of Catyayana ? Suppose, for instance, 
that a Hindu dies leaving his property to his widow by a will, 
which contains a distinct provision to the effect that she should, 
while continuing to keep the testator’s bed unsullied, use the 
property, until her death, for his spiritual benefit, and for no 
other purpose whatever. If the widow afterwards becomes 
unchaste, and thereby renders herself absolutely incompetent to 
use the property for the only purpose for which it was given to 
her, can it be said that there would be no forfeiture in such a 
case? I apprehend not. 

Baboo Mohini Mohun Roy, who argued this case with great 
ability on behalf of the appellant, finding this difficulty staring 
him in the face, attempted to get rid of it by certain argu- 
ments, which, I am bound to say, are more ingenious than sound. 
He tried first of all to cast suspicion upon the authenticity of 
the text of Catyayana, upon thé ground that the treatise of which 
it forms a part is not forthcoming. But to whatever cause the 
Baboo’s failure to procure a copy of the Institutes of Catyayana 
may be ascribable, it is perfectly clear that the authenticity of 
the text in question does not admit of any doubt or dispute. 
The very fact that it is quoted with approbation by the author 
of the Dayabhaga is a conclusive refutation of the Baboo’s 
argument; and if further authority is needed, I have only to 
tefer to the decision of the Privy Council in the case of Bhug- 
wandeen Doobey v. Myna Baee (1), in which that very text is 
distinctly characterized by their Lordships as one of undoubt~ 
ed authority, and that for the purpose of determining the nature 
and extent of the interest which the widow acquires in her 
husband’s estate under the provisions of the Hindu law. 

The next argument advanced by Baboo Mohini Mohun Roy 
was that, in giving effect to the text in question, we should not 
go beyond the particular purpose for which it is cited in the 
Dayabhaga; and that, as the author of that treatise has not 
made any comments of his own upon the words “ preserving 
unsvflied the bed of her lord,” it must be presumed that he has 
rejected that portion of the text which contains those words as 


(1) 11 Moore’s I. A., 487; atp. 514, 
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possessing no binding force whatever. This, I confess, is rather 
a novel mode of interpreting a work like the Dayabhaga, which 
is professedly a mere commentary on the texts of the ancient 
rishis, the acknowledged fountain-head of the Hindu law. 
But be that as it may, let us see for what particular purpose the 
author of the Dayabhaga has cited the text under our consider- 
ation, “That purpose was, as he himself tells us in the very 
verse in which the text is quoted, to establish the proposition 
that “the widow must only enjoy her husband’s estate.” What 
this right of enjoyment means he explains to us in the subse- 
quent verses, in which he says, in the most express terms, that 
every use made by the widow of the property inherited by her 
from her husband, which is not conducive to his spiritual welfare, 
is an act of waste. Are we then to suppose that, at the very 
time when the author of the Dayabhaga was appealing to the 
text of Catyayana as an authority for showing that the widow’s 
estate is destined solely and exclusively for the spiritual welfare 
of her husband, he was silently engaged in repudiating the 
binding force of that portion of the text which imposes upon 
her the obligation of “ preserving unsullied the bed of her lord,” 
knowing full well, as he must be supposed to have done, that 
the strictest fulfilment of that obligation is indispensably neces- 
sary to enable a Hindu woman to promote such welfare. Such 
a course of procedure is, on the very face of it, so utterly self- 
contradictory, that, before we can impute it to a writer like 
the author of the Dayabhaga, we must have reason infinitely 
stronger than that put forward by the pleader for the appellants. 
With reference to that portion of the argument which is based 
upon the absence of any express comments by the author of the 
Dayabhaga upon the words “preserving unsullied the bed of 
her lord,” I have to observe that it is entitled to no weight 
whatever. The pleader for the appellant seems to forget that 
the same remark is equally applicable to similar portions of the 
texts of Vrihat Menu and other rishis, which are quoted in the 
Dayabhaga for the purpose of establishing the widow’s right of 
succession, and yet it is admitted on all hands that under those 
texts an unchaste widow is not entitled to inherit her husband’s 
property. Nor need we go very fat to find out the reason of 
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this silence on the part of the author of the Dayabhaga. His 
functions, it should be borne in mind, were those of a mere com- 
mentator, and it was by no means incumbent upon him to 
explain every word in every text quoted by him, whether that 
word required an explanation or not. Take, for instance, the 
words “abiding with her venerable protector” in the very text 
ef Catyayana which we have been considering. These words 
certainly required an explanation, and we accordingly find the 
author of the Dayabhaga explaining their meaning to us in the 
verse next to that in which the text is quoted,—that is to say, in 
v. 57. It would be simply absurd to contend that, at the 
very time when the author was insisting upon the widow’s 
obligation to live under the protection of her husband’s male 
relatives, he was silently releasing her from the main obligation, 
with reference to which the former is nothing but a means to an 
end,—namely, the obligation of “ preserving unsullied the bed of 
her Jord.” It is true that it has been decided by the Privy 
Council that a widow does not forfeit her rights in her husband’s 
estate merely by reason of her having quitted the protection of 
his male relatives; but their Lordships expressly put their deci- 
sion upon the ground that the widow in the particular case 
before them had changed. .her place s of residence from 


justifiable 1 motives, a and not _ for “ unchaste purposes. *” This 
decision is “certainly in in support of my view; so far as it shows 
the importance attached by their Lordships to the fact that the 
widow had not left the protection of her husband’s relatives for 
unchaste purposes. But, at any rate, it is conclusive authority 
on the point that the widow’s obligation to live under the 
protection of her husband’s male relatives is merely ancillary to 
the main obligation imposed upon her by the text of Catyayana,— 
namely, the obligation of “preserving unsullied the bed of her 
lord.” 

It has been said that, under the Hindu_law, an. estate once 
vested cannot afterwards be divested. Now there is no work on 
Hinda law, that I am aware of, in which it is laid down, in so 
many terms, that an estate once vested cannot be divested; 
nor has the pleader for the appellant been able to point out 
any. On the contrary, I have already shown in the order of 
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reference, that the Hindu law goes to the length of declaring, 
in the most express terms, that an unchaste woman forfeits all her 
rights even in her own stridhan, and this is by far a stronger 
case of divesting than the one now before us. What then is the 
source from which the doctrine above referred to has been 
derived? That source, I venture to affirm, will be found in the 
simple fact that, in the generality of cases, the Hindu law 
makes no provision for the divesting of property once vested ; 
and I am fully prepared to admit that, so far as those cases are 
‘ concerned, the application of the doctrine in question is perfectly 
legitimate. But to apply it to the present case, without any 
reference to the nature of the estate under our consideration, or 
to the conditions which the Hindu law has expressly attached 
to the enjoyment of that estate, would be to assume the very 
question which we are called upon to determine. 

It has been further said that the widow is not a trustee for 
the soul of her deceased husband, and in support of this position 
we have been referred to the case of Chundrabulee Debia v. 
Brody (1), in which it was held, or rather remarked 
incidentally as I shall presently show, that the widow is the 
absolute mistress of the. usufract of her husband’s estate, and 
that she can dispose of such usufruct in any manner she thinks 
proper. 

Whether the word “ trustee” is applicable to the widow in the 
strict sense in which that word is used in works on English 
law, is a question which I need not pause to determine. But I 
think I have conclusively shown, in the order of reference, that 
the only right which the widow acquires in her husband’s 


property is the right of _using that property for the benefit.of © 


his soul, and for no other purpose whatever ; and such a right, I 
apprehend, is nothing more than that of a trustee. With 
reference tp the alleged distinction between the usufruct and the 
corpus of the estate, I have to observe that there is nothing in 
the Hindu law to support it. It may be that the Courts of 
Justice in this country, constituted as they are at presens, have 
neither the power nor the inclination to compel a Hindu widow 


(1) & W. Ru 584. 
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1878 to use her husband’s property for his spiritual benefit; but they 
gees have no authority, in my opinion, to lay it down as a proposition 
wie ike of Hindu law that she is at liberty to use the income of that 

Korra, property in any manner she thinks proper. According to the 
Dayabhaga, the highest authority on the point, every “ expendi- 
ture” incurred by the widow out of the estate inherited by her 
from her deceased husband, which is not conducive to his 
spiritual benefit, is an act of “ waste :” and the author goes to the 
length of declaring, in the most express terms, that she is allowed 
to maintain herself out of that estate, simply because by pre- 
serving her person she confers a benefit upon his departed spirit. 
In the face of such express provisions, so perfectly general in 
their terms, what authority have we for drawing any distinction 
between the corpus and the income of the estate? It has been 
urged that the texts of Catyayana and other rishis, quoted in the 
Dayabhaga for the purpose of limiting the widow’s dominion 
over the estate inherited by her from her husband, apply to the 
corpus of that estate, but not to the usufruct of it. But if so, 
from what other text or texts is it that the widow’s right to 
enjoy the usufruct is derived? Then, again, it is an unquestion- 
able proposition of Hindu law, that the portion of the usufruct 
which remains unspent at the time of the widow’s death, goes 
not to her heirs, but to those of her husband. But if we are to 
hold that the texts in question refer solely and exclusively to 
the corpus of the estate, where is the authority upon which the 
above proposition is to rest? The case of Chundrabulee Debia v. 
Brody (1) is not at all in point. The only question 
raised and judicially determined in that case was, whether the 
portion of the usufruct, remaining unspent at the time of the 
widow’s death, can be seized in execution of a personal decree 
against her: and so far as that question is concerned, the decision 
is certainly in support of my view. Itis true that one of the 
learned Judges by whom that decision was passed remarked 
incidentally in his judgment that the widow can, during her 
lifetime, deal with the usufruct of her husband’s estate in any 
manner she chooses; but that remark, I submit with the greatest 


(1) 9 W. R., 684, 
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deference, cannot be treated as an authoritative exposition of the 
law, inasmuch as the point with reference to which it was made 
was not before the Court on that occasion. 

Before concluding this portion of my judgment, I wish to quote 
the following observations made by the Lords of the Judicial 
Committee in thecase of Bhugwandeen Doobey v. Myna Baee(1):— 
“ The reasons for the restrictions,” say their Lordships, “ which 
the Hindu Jaw imposes upon the widow’s dominion over her 
inheritance from her husband, whether founded on her natural 
dependence on others, her duty to lead an ascetic life, or on the 
impolicy of allowing the wealth of one family to pass to another, 
are as applicable to personal property invested so as to yield an 
income as they are to land. The more ancient texts imposing 
the restriction are general, It lies on those who assert that 
moveable property is not subject to the restriction to 
establish that exception to the generality of the rule.” These 
remarks, it is true, were made by their Lordships with 
reference to the moveable portion of the estate inherited by a 
widow from her husband. But they are, in my opinion, equally 
applicable to the usufruct of that estate. 

The case of Hurridoss Dutt v. Uppoornah Dossee (2) is not at all 
in point. It is true that the marginal note of that case says that 
the title of a widow is not in the nature of a trust, but there is 
nothing whatever in the decision itself to support that position. 

Assuming, however, for the sake of argument, that the widow 
is not a trustee for the soul of her deceased husband, I do not 
see any reason whatever why she should not abide by the condi- 
tion of chastity, which the Hindu law has expressly imposed 
upon her. That law, as I have already shown, says, in the 
most positive terms, that she should enjoy her husband's estate 
while continuing to keep his bed unsullied: and it does not 
certainly lie in her mouth to say that the injunction as to 
chastity ought to be treated as a mere nullity. It has been said 
that, although, under the Hindu law as administered in the 
Bengal school, a sonless widowed daughter is not entigled to 
inherit her father’s estate, a daughter who has once succeeded 
to such estate does not forfeit it by reason of her afterwards 


(1) 11 Moore's I. A., 487; at p. 513. _ (2) 6 Moore's I. A., 433. 
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1878 becoming a sonless widow. But this case is by no means parallel 

Kerr to the one now before us. It is true that the chief reason 
Kouran P . ` 

PE assigned by the writers of the Bengal school for allowing a 

Korra, daughter to inherit her father’s property „is, that she can 

perpetuate his lineage and pinda by giving birth to a son; but 

that reason has nothing whatever to do with the nature of the 

estate given to her, nor is it made a condition precedent to her 

right to enjoy that estate. The daughter’s estate, it should be 

borne in mind, is precisely of the same character as that of the 

widow, and is governed by the same text of Catyayana which has 

been so often referred to by me. “Or,” says the author of 

the Dayabhaga, “the word ‘wife’ (in the text of Catyayana 

quoted in v. 56) is employed with a general import; and 

it implies that the rule must be understood as applicable 

generally to the case of a woman’s succession by inheritance;” 

see v. 31, s 2, Ch. xi, Colebrooke’s translation of the 

Dayabhega. Whatever, therefore, may be the reason upon 

which the daughter’s right of succession is founded, it is 

clear that the estate inherited by her, by virtue of that 

right, is subject to this condition only, that she should, while 

keeping her husband’s bed unsullied, continue to enjoy it solely 

and exclusively for the spiritual benefit of her father; and it is 

therefore beyond all dispute that so long as she is competent to 

fulfil that condition, no question of forfeiture can arise. The 

mere fact of a daughter becoming a sonless widow after the 

estate has once vested in her, does not, and cannot, render her 

incompetent to use that estate for the spiritual welfare of her 

father; for she can still continue to promote such welfare by 

leading a chaste life, as well as by doing pious acts for the 

benefit of his soul; and as there is nothing in the Hindu law 

which says that she should hold her father’s property only so 

long as she continues to be, or is likely to become, the mother 

of male children, there seems to be no reason whatever why the 

argument put forward by the pleader fer the appellant should 

be conaidered to have any bearing upon the question now under 

our consideration. On the contrary, the daughter’s case affords 

a striking refutation of the contention that the injunction as to 

unchastity laid down in the text of Catyarana is a mere moral 
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injunction, not possessing any binding force from a legal point of 
view. It will be seen that the only portion of the Dayabhaga 
which is devoted to the discussion of the daughter’s right of 


succession is the second section of the eleventh chapter of that - 


treatise; and if we exclude v. 31 of that section, by which 
the author extends the operation of Catyayana’s text to the 
daughter, as well as to other female heira, there is not a single 
passage throughout the rest of the section, either in the shape 
of original text or commentary, in which the slightest reference 
is made to the subject of chastity. But if,’as argued by the 
pleader for the appellant, the words “ preserving unsullied the bed 
of her lord” in the text of Catyayana are to betreated as nugatory, 
or superfluous, there would be nothing to prevent an unchaste 
daughter from inheriting her father’s property ; and yet it is the 
admitted law of the land that such a daughter has no right of 
succession. The above remarks are also sufficient to show the 
futility of the argument drawn from the fact that the author of 
the Dayabhaga has made no comments of his own upon that 
portion of the text of Catyayana which contains the words 
«c preserving unsullied the bed of her lord.” 

The only other authority I wish to refer to is the Vivada 
Bhangarnava of Juggernath Turkopunchanun, a work which 
is commonly known by the name of Colebrooke’s Digest. I 
have already shown in the order of reference that there are two 
passages in this work, in which it is expressly laid down that 
an unchaste widow forfeits all her rights in the estate inherited 
by her from her husband. It has been said, however, that Jugger- 
nath Turkopunchanun is no authority on questions of Hindu 
law, and in support of this position, we have been referred to 
certain remarks of Mr. Colebrooke, quoted in p. 25 of the 
preface of Baboo Shama Churn’s Vyavastha Darpana. I confess 


I was not a little surprised when I heard this bold assertion. 


That Juggernath Turkopunchanun is one of the most learned 

Pundits whom Bengal has ever produced, and that his opinion 

on question of Hindu law is still received with high resect by 

the millions of Hindus residing in that country, are propositions 

which do not, in my opinion, admit of any doubt or dispute. 

His knowledge of the Hindu shastras is proverbial, and I may 
i 7 
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add, on the authority of my own personal experience, that, even 
now, a Hindu inhabitant of Bengal, who wishes to repudiate 
the Vyavastha of any particular individual in regard to any 
point connected with those shastras, may be,heard to say, “ why 
am I bound to follow that man’s opinion? he is not a Jugger- 
nath Turkopunchanun.” I yield to no one in my veneration ' 
for the great and illustrious name of Mr. Colebrooke, but as 
the only test for determining whether a particular writer is to 
be considered as an authority on questions of Hindu Jaw in any 
particular province of the country, is the estimation in which 
his opinions are held by the Hindu inhabitants of that province. 
I venture to affirm that, with the exception of the three leading 
writers of the Bengal school,—namely, the author of the Daya- 
bhaga, the author of the Dayatatwa, and the author of the 
Dayakrama Sangraha,—the authority of Juggernath Turko- 
punchanun is, so far as that achool is concerned, higher than that 
of any other writer on Hindu law, living or dead, not even 
excluding Mr. Colebrooke himself. Of course, in regard to 
points with reference to which there is a conflict of opinion 
between Juggernath Turkopanchanun and the three leading 
writers of the Bengal school mentioned above, the former must 
give way. But so far as the particular point now before us is 
concerned, there is not the slightest pretence for saying that any 
such conflict exists; and I do not therefore see any reason what- 
ever why Juggernath’s opinion on that point is to be treated as 
a nullity on the mere ipse dizit of the pleader for the appellant. 
The learned Pundits who were consulted in this case did not 
hesitate for oné moment to refer to that opinion as an authorita- 
tive exposition of the Hindu law; and as for the remarks of 
Mr. Colebrooke, I wish to observe that there is nothing in them 
to justify the contention that Juggernath Turkopunchanun is 
‘no authority on question of Hindu law arising in the Bengal 
school. All that Mr. Colebrooke says is that the arrangement of 
the Vivada Bhangarnava is defective, inasmuch as the author, has 
mixedeup the discordant opinions maintained by the lawyers 
of the several schools without distinguishing, in an intelligible 
manner, which of them is the received doctrine: but there is a 
wide gulf between that statement and a statoment to the effect | 


VOL, XIL] HIGH COURT. 


that the opinion of Juggernath Turkopunchanun is entitled to 
no weight whatever. I wish to add that the Vivada Bhan- 
garnava of Juggernath Tarkopunchanun is distinctly men- 
tioned by Sir William Macnaghten as one of the authorities 
'« chiefly consulted” in Bengal; see p. 21 of the preface to his 
work on Hindu Law. 


Marxsy, J.—Having regard to the judgments delivered in 
the case of Srimatt Matangini v. Srimatt Jaykali Debi (1), and 
the judgment which is about to be delivered by the Chief 
Justice, in which I substantially concur, I do not think it neces- 
sary to deliver my opinion at very great length. 


I consider the question before us to be a general one relating 


to the succession to property amongst Hindus, and which, there- 
fore, under s. 15 of Regulation IV of 1793, we are bound to 
decide to the best of our ability by the Hindu laws. By the 
“ Hindu laws” I understand the same thing as in's. 27 of the 
Regulation of the 17th April 1780 was described as‘“ the laws 
of the shastra.” This I take together with the direction of the 
Privy Council in the case of Zhe Collector of Madura v. Mootoo 
Ramalinga Sathupathy (2), that our duty is not so much to 
enquire whether a disputed doctrine is fairly deducible from the 
earliest authorities, as to ascertain whether it has been received 
by the particular school which governs the district with which 
he has to deal, and has there been sanctioned by usage. Taking 
the texts of the Hindu law as they have been quoted one 
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by one, I think it has been fully shown by the judgments deli- 


vered in this, and the former, case, ‘that they do not warrant the 
proposition that the estate of a Hindu widow is forfeited ipso facto 
by unchastity. 

But it is still said that, taken as a whole, the Hindu law does 
recognize the widow’s right to hold her husband’s estate only in 
case she should be chaste, or as it has been put by Mitter, J., in 
the judgment which refers this case for our decision, “ chastity is 
a permanent condition attaching to the right itself” This is a 
consideration far more difficult than the meaning of particular 
texts, but it is one which we are, no doubt, bound to consider. 


(1) 6B. L. R., 466, * (2) 12 Moore's I. A., 397; atp. 436. 
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Upon this point I know of no authority comparable to that 
of Colebrooke. I know of no authority equal to Colebrooke, 
who has considered this question in the way in which it can 
properly be considered,—namely, with a thorough and compre- 
hensive acquaintance with the authoritative treatises on Hindu 
law, in which the answer to it is to be found. In saying this 
I intend no disrespect to the opinions of those of my colleagues 
who express a different opinion. On the contrary, the mere fact 
that persons so eminently qualified to form an opinion, and so 
infinitely better acquainted than Iam with the modern usages 
of Hindus, do hold that the widow forfeits her estate ipso facto 
by unchastity, would lead me greatly to distrust my own 
conclusions. But, nevertheless, it is acknowleged that the 
authority for this position is the Hindu law as expounded in 
the Sanskrit commentaries, and upon the Hindu law so taken, and 
so viewed as a whole, I think Colebrooke’s opinion is conclusive. 
That opinion is stated in 2 Strange, p. 272, in the form of a 
remark upon a Pundit’s answer: and, with deference, I think 
that opinion was not given in any particular case, nor with 
reference to the law of any particular school. The particular 
Pundit’s answer, upon which Colebrooke’s remark is made, was 
given in a case which arose in the Trichinopoly Provincial 
Court. But the Pundit’s answers, which are the foundation of 
Strange’s work, are all commented on by Colebrooke with 
reference to the Hindu law generally, and not with reference 
either to the particular case in which the Pundit was consulted, 
or to the law of any particular school, unless there happens to 


' be a difference between the’schools, which is then pointed out. 


In fact, the Pundit’s answers are there discussed precisely in the 
same way as the present question has been now dicussed by us. 
I would also point out that Mr. Hillis’ remark ignores the 
distinction between a wife and widow—a distinction which has 
been frequently pointed out in the coursd of this case; and 
moreover (as appears from the preface), it was given on a 
journeye without reference to books, and without having seen 
Colebrooke’s opinion to the contrary. 

I therefore simply repeat, what I said on a former occasion, 
that, under the Hindu law, after the property has once vested 
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.in the widow, she does not forfeit it by a simple act of 
unchastity, she not having been degraded or expelled from 
caste. Upon the construction of Act XXI of 1850, I express 
no opinion. 


GLovER, J._(after reading the questions referred, continued) : 
—The matter has been so fully detailed in Mitter, J.’s order 
of reference, that I do not feel it necessary to go into it at any i 
length, for I concur to a great extent in the opinion expressed 
by the learned Judges who have referred the questions. 

Isay “to a great extent,” because I wish to guard myself against 
being supposed to agree with their estimate of a Hindu widow’s 
estate, or with the restrictions which they would place on her 
use of property descended to her. No doubt, a Hindu widow’s 
estate is one of a peculiar and limited nature, butto the extent it 
_ reaches, the widow fully represents it, and she cannot, I think, in 
accordance with late rulings by the Privy Council, be in any 
way considered as a trustee for life only. The case of Hurrydoss 
Dutt v. Uppoornah Dossee (1) is authority for this contention. 
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Nor do I agree with the referring Judges as to the widow’s ` 


power of using the profits of the estate. There are, of course, 
certain texts of Hindu law, together with glosses by commentators, 
which say that she is to use them sparingly, and that she 
herself is to live an austere and economical life ; but the view of 
the law which has of late years obtained in the Privy Council, 
and in the High Courts of Calcutta and Madras, has been to give 
her the free use of the profits of the estate, so long as she is in 
a position to use them, and not to describe any item of expendi- 
ture, so long as it does not affect the corpus of the estate, as 
“ waste’—Kamavadhant Venkata Subbaiya v. Joysa Nara- 
singappa (2) and Chundrabulee Debia v. Brody (3). 

It is unnecessary to go at length through the various texts 
of Hindu law whioh declare the continual subjection of women, 
and the effect of unchastity in a wift as working exclusion from 
inheritance. It has been fully admitted, in the course ,of the 
argument before us, that Hindu women are in that position, and 


(1) 6 Moore’s I. A., 483. (2) 3 Mad. H. C. Rep., 116. 
(3) 9 W. R., 584. 
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that it is a principle of Hindu law to keep them so. And also 
that no unchaste wife can, as a widow, take her husband’s inherit- 
ance. The question is whether having once taken it as a 
chaste woman, she can be made to forfeit it for subsequent 
unchastity. 

In support of the proposition that she is to retain it, it has 
been argued that there are no precise texts of Hindu law 


" which declare forfeiture by an unchaste widow; that unchastity 


is not to be found amongst the acts which exclude from inherit- 
ance ; that other heirs who are by circumstances debarred from 
offering funeral oblations after succession do not forfeit; and 
that, failing direct authority for forfeiture, the rule of Hindu 
law is that property once vested cannot be divested. I do 
not attach very much importance to the fact that there 
is no mention of unchastity as a ground of exclusion from 
inheritance. It seems to me to have been one of the first 
principles of the Hindu law relative to women, that unchastity 
was a thing that at once and altogether put them without the 
pale of all religions observances, and consequently deprived 
them of all power to fulfil the duties on which inheritance 
depended, and I should not therefore have expected to: find this 
offence classed with the ordinary disqualificutions. It was one 
about which there was to the Hindu mind no possibility of 
doubt, and the Hindu law-givers did not apparently think it 
necessary to include unchastity amongst the causes of disinheri- 
son, because it was an offence which admitted of no difference of 
opinion, and they had already stated in very many texts that the 
chaste wife only should take, and that the unchaste wife should 
be excluded. I do not see therefore any difficulty in the 
omission of unchastity from the chapter on exclusion. Unchaste 
women, both as wives and widows, undoubtedly were excluded, 
and I can conceive no reason for the omission of their offence in 
the grounds of exclusion other than the one I have above 
suggested. Suppose, by way of illustration, that, according to 
Hindue law, abnormally colored individuals, “ albinos” for 
instance, were from the very fact of their color abominable and 
unable to inherit, that this was a well-known and fixed principle, 
should we expect to find “being of the color of an albino” 
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amongst the grounds of exclusion from inheritance, and would 
not rather exclusion be taken for granted ? 

With regard to the absence of texts of law bearing exactly 
on the case before us, in the first place J am not prepared to 
admit that such texts do not exist; but even if they did not, I 
should feel inclined to follow the rule Jaid down by the most 
respected Hindu commentators, and approved in more than one 
case by the Judicial Committee of the Privy Council, and, 
instead of isolated texts, to apply what I conceive to be the 
general principles of Hindu law. 

Now a Hindu widow, according to the practice obtaining in 
Bengal, takes her husband’s property, where there is neither 


son, grandson, nor great-grandson, under very peculiar circum- ` 


stances, and burthened with special obligations. She is supposed 
to represent half of her dead husband’s body, and, by meritorious 
acts done in this world, to benefit the spirit of her husband in 
the other. The theory of the Hindu law of inheritance is the 
capability by the heir of’ performing certain religious cere- 
monies which do good to the soul of the departed: and he takes 
who can render most service. The sons down tọ the third 
generation could do most, offer most oblations, and confer the 
greatest benefits; therefore they are first in the line of heirship. 
The widow comes next as being able to confer considerable, 
though less, benefits, and it is only because she is able to do this 
that she is allowed to take her husband’s share. 

It would seem, therefore, to be a condition precedent to her 
taking that estate, that she should be in a position to perform the 
ceremonies, and offer the continual faneral oblations, which are to 
benefit her deceased husband in the other world; and in this 
respect her position is very different from that of ason. The’son 
confers benefits upon his father from the mere fact of being born 
capable of performing certain ceremonies. His birth delivers 
his father from the hell called put; and, whether in after-life he 
offer the funeral oblations or no, he succeeds to his father’s inherit- 
ance from the fact of being able to offer them. With thawidow 
it is not so; she can only perform ceremonies and offer oblations 
so long as she continues chaste, and directly she becomes 
unchaste, from that moment her right to offer the funeral cake 
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ceases. There are many texts of Hindu law to this effect 
which have been quoted in Mitter, J.’s referring order. I 
will mention one only as shewing more forcibly perhaps than 
the others that unchastity in a woman makes all offerings of hers 
worthless. ‘‘ Gifts, fastings, religious and other good acts of 
an unchaste woman are vain; their religious merits also, spotless 
beauty, are fruitless, Those wicked women who by the commission 
of adultery deceive their husbands, lose from that time the fruits 
of religious acts, and are doomed to hell.” This passage, 
it is argued, refera to women during coverture; but if that 
be so, the principle enunciated applies equally to widows,— 
namely, that unchastity, from the time of its being committed, 
spoils immediately the effect of religious acts; in other words, 
prevents a widow from offering funeral oblations to her deceased 
husband, and so does away with the only reason for which 
she was allowed to succeed to his property before other 
and nearer relations. From the moment of her becoming 
unchaste, she, so far from benefiting, dooms her husband’s soul to 
torment; and the property which was to be expended in funeral 
oblations, and other ceremonies comforting to the dead man’s 
soul, is useless for either purpose. The widow is in a position 
to rescue her husband’s soul from hell, and it is because 
through the temptations of indigence she might do improper acts, 
and cause thereby “ her husband to fall into a region of horror,” 
she is vested with means to lead a reputable life, . 
I do not think it necessary to recapitulate all the texts of 
Hindu law referred to by Mitter, J., but there are two 
of undoubted authority, which seem to me very distinct (so far 
as any isolated texts can be distinct) as to the necessity of a 
widow’s remaining chaste if she would retain her husband’s estgte. 
The first is from Catyayana (quoted in Dayabhaga, Ch. xi, 
s. 1, v. 66):—* Let the childless widow, preserving unsullied the 
bed of her lord, and abiding with her venerable protector, enjoy 
with moderation the property untilherdeath.” This,itis contended, 
means éhat the widow shall retain the property so long as she lives, 
provided that when she took it she had not sullied the bed of her lord. 
This seems tome a very unnatural construction of the passage 
which I assume that Mr. Colebrooke, a specigily learned Sanskrit 
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scholar, has properly translated: “keeping and preserving unsullied 1878 
the bed of her lord” must surely denote continuance, and geI y 
refer to the time after the woman took the property originally . sa 
as a chaste widow. The use of the present form of participle  Kourra. 
eeems to denote this; and when we read the words in connexion 
with the numerous texts which declare that the chaste widow 
only is entitled to succeed to her husband’s estate, and 
that unchastity renders useless all the religious ceremonies for 
performing which the property came to her, it seems difficult to 
construe the words “ keeping unsullied” in any other way than 
that the widow retains the property only so long as she remains 
chaste. Besides, if the words “ keeping unsullied” refer only to 
past time, what is to be made of the other part of the condition 
“living with her venerable protector.” She cannot live with 
him until she is a widow, and whilst she lives with him, she 
is to keep unsullied, &. &c. 

The-second text is to my mind still clearer. It comes from 
Vrihat Menu, an author quoted with approval in the Dayabhaga, 
and is to the following effect:—*‘ The widow of a childless man, 
keeping unsullied her husband’s bed and persevering in religious 
observances, shall present his funeral oblation and obtain his share.” 
Now the use of the word “ persevering” is remarkable. The 
widow whilst she was a wife could-perform no religious observ- 
ances; therefore these must be referred to some time after her 
husband’s death. Supposing that she was chaste, then she 
might perform ceremonies and take his share ; but she could only 
persevere in these ceremonies, provided she continued chaste, 
for unchastity would disqualify her from performing them; the 
word “take” therefore, which in the original Sanskrit means 
“ gain,” “ profit,” (l4bh), must, I apprehend, be construed as 
meaning keeping or retaining; for the widow took before she 
jad any time to persevere (which is a word denoting continu-~ 
ance), and simply because she was her husband’s widow, and 
qualified, by being chaste, to succeed to his share. I do not 
understand how the word “ persevere” refers to anything less 
than a continually abiding condition. 

And there'is a third text,-which may also be quoted from 
Sreekissen Turkolunkar, a great authority in the Bengal school 
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1878 of law, who referring to the widow says, “shadhi, chaste, other- 
sec We dominion ceases.” It is not easy to apply these words to 
v. any other time than one after the widow has become vested with 
MOoNEERAM 
Koura. the property. 

There are several other texts, some of a later date, others by 
authors who do not enjoy the same authority as those above 
recited. They have been quoted at length in the order of refer- 
ence, and they are so far useful as showing the general consensus 
of professional opinion amongst Hindu sages and Pundits, and 
which even goes to the length of declaring that the peculiar 
property of a woman,—i.e., her stridhan,—is liable to be forfeited 
for unchastity. For the forfeiture under similar circumstances 
of maintenance, there are undoubted texts of Hindu law. 

I do dot forget that a great authority on all matters of Hindu 
law, Mr. Colebrooke, has, in connexion with a case arising in 
the Madras Presidency, given an opinion that a widow once 
having succeeded to her husband’s property cannot be deprived of 
it unless forloss of caste, unexpiated by penance, and unredeemed 
by atonement; but no texts are given in support of the proposition, 
and it is opposed to other authority in the opinion of Mr. Ellis. 
Sir W. Macnaghten, who is also an undoubted authority, 
mentions cases in which although the word “ succession” is used, 
there is evident reference to a time after the property has become 
vested in the widow; and in one case particularly (2 Macnagh- 
ten’s Hindu Law, p. 112) endorses an opinion that the widow 
who violates her late husband’s bed is degraded, and has no right 
to her husband’s heritage, and cannot even claim maintenance. 
This was a case in which the property had undoubtedly vested 
in the widow, for she had given it up to the next heirs on condi- 
tion of receiving maintenance. 

As to the so-called axiom of Hindu law that property once 
vested cannot be divested, I am not aware of any such inflexible 
rule; and there have apparently been cases in which it was 
sought to divest property already inherited, on the ground that 
the owner was disqualified for some one of the reasons set down 
in the rules of exclusion. And what, moreover, is the case of a 
widow who has received from her late husband a power to adopt? 

Í So long as she declines to exercise that power, the property 
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remains vested in her; directly she adopts, it divests from her and 
vests in the adopted son, and if that son dies, the property comes 
back again, and revests in the widow, to be again divested, if 


she has the power and inclination to adopt more than once. ` 


Besides, the widow’s estate is not an absolute one such as 
cannot be divested. It is a limited estate for life: and although 
the widow fully representa it for the time being, she only does 
so with reference to certain exigencies which the Hindu law 
allows of. She takes it for a special purpose,—ie¢., the good 
of her husband’s soul,—and under special restrictions, one of 
which is chastity; and if, by her own misconduct, she places 
herself in a position which forbids her doing the thing for 
which the estate was given her, I cannot see why she should 
retain it, remembering that, according to native ideas, her 
doing so keeps her late husband in torment. 

The question, whether unchastity' in a widow operates as a 
forfeiture, has not often come before our Courts; there are how- 
ever some cases in which the point has been decided. The first, 
Doe d. Radamoney Raur v. Neelmoney Doss (1), was decided by the 
Full Bench of the Supreme Court in 1792, and it was there laid 
down that a Hindu widow by her incontinence forfeited her right 
to her husband’s estate. It has been contended that the report of 
this case is very meagre, and that no reasons are given, This may 
be, but the decision is couched in perfectly clear and unmistakeable 
language; and one of the Judges who concurred in it was that 
very distinguished oriental scholar, Sir William Jones. Any 
decision on a point of Hindu law in which that learned Judge 
took part is entitled to the greatest respect. I do not, moreover, 
think I am incorrect in saying that, at the time this judgment 
was given, the knowledge of Sanskrit was much more diffused 
than it is at present, and that the class of Pundits was much 
more respectable and learned. 

There are two cases in 1811, notes of which are to be found in 
2 Macnaghten’s Hindu Law, pp. 20,21, in which the forfeiture 
of an unchaste widow is declared. The first case is not very 
clear as to whether the property had been actually vested in the 
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widow, although the words used lead me to believe that such was 
the case. In the other it is more distinctly ruled that: the 
widow who did not keep her husband’s bed unsullied had no right 
to his property, and ought to be expelled from the house. The 
case in p. 112 is still more to the point, and has been already 
referred to. In all of these cases, the word “ succession” is no 
doubt used, but it is clear that the widow had already taken the 
property, for that, according to Hindu law, cannot remain in 
abeyance, but vesta in the next heir directly on the death of the 
owner. Any act of unchastity, therefore, committed by a widow ` 
and next heir would be committed after the property had vested 
in her, and could not be said to prevent her from inheriting, but 
rather to make her forfeit what had already been inherited. In 
Cossinaut Bysack v. Hurroosoondry Dossee (1), a widow who had 
ceased to reside in her husband’s family for some other cause 
than unchaste purposes was declared not to forfeit. The case is 
not of course directly in point, but it raises a strong presumption 
as to what the judgment of the Court would have been had the 
widow gone away for unchaste purposes. In Treekumjee Laljee v. 
Mussamut Laroo (2), it was held that a widow who had married 
again,—i.e., had not kept her first husband’s bed unsullied accord- 
ing to Hindu ideas,—forfeited her dower money in consequence. 
The two cases decided in the Sudder Dewany Adawlut in 1843 
and 1858 do not help us. Particularly in Maharanee Bussunt . 
Koomaree v. Maharanee Kummul Koomaree (3), the Sudder Court 
held that an elopement, which I imagine presumed unchastity, 
was enough to cause forfeiture of the maintenance received from 
the late husband’s family. In the other case, Rajkoonwaree 
Daéssee v. Golabee Dassee (4), the unchastity pleaded took place 
during the lifetime of the husband, and had no reference to the 
acta of a widow. The case is useful as showing the Sudder 
Court Judge’s opinion as to the bearing of Act XXI of 1860 
in such cases, but does not touch the point I am now con- 
sidering. 


(1) Shama Churn’s Vyavastha Dar- (2) 1 Morl. Dig., 280. 
pana, 97; 8. C, Morl. Dig, 198, and (8) 7 Sel. Rep., 144. 
Clarke’s Add. Ca., 91, (4) S. D. D, 1858, 1891. 
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Contra, there are the cases of Doe d. Saummoney Dossee v. 
Nemychurn Doss (1) and of Srimati Matangini Debi v. Srimati 
Jaykali Debi (2), the last of which has caused this reference. 
The case of Doe d. Saummoney Dossee v. Nemychurn Doss (1) 
is not I think quite satisfactory, for the decision appeared to 
have turned chiefly on the “ absence of any decision of a Court 
of law showing that such a person” (viz., widow) “ for such a 
cause as above stated” (viz., unchastity) “might be expelled 
from possession.” Now there was a decision on the point—the 
decision of all the Judges of the Supreme Court in the case of 
Doe d. Radamoney Raur v. Neelmoney Doss (3),—and taking the 
words of the judgment into consideration, it might very well 
be that the decision would have been different had the previous 
case of 1792 been brought to the Court’s notice. Srimati 
Matangini Debi v. Srimati Jaykali Debi (2) is of course exactly 
in point, and I have considered it with great care and respect. 
For the reagons above given, however, I am unable to agree 
with its conclusion. . 

An argument was made of the unmarried daughter’s right of 
succession, and it was contended that, inasmuch as such a 
daughter, dying childless, or becoming a widow immediately 
after she had taken her father’s property, was allowed by Hindu 
law to retain that property till her death, notwithstanding that 
she conferred none of the benefits on her father’s soul which 
were expected of her, the widow, although unchaste, and 
similarly unable to confer those benefits, should, by a parity of 
reasoning, be allowed to retain her life-estate. I do not see 
any analogy between the two cases. The daughter is declared 
by Menu to be equal to the son, who is even as the man himself, 
and she by oblations duly presented confers great benefits on 
her deceased father. No doubt she would confer far greater 
benefits, if she perpetuated his race and bore a son, but she can 
still present oblations even as a sonless widow, and the next heir 
could not, for the oblation would cease with the daughter’s son. 
‘This seems to me very sufficient reason why the sonless daughter, 
having succeeded whilst in a position to bear sons, should retain 


(1) 2 T. & B., 300. (2) 5 B. L, R., 466. 
(8) Montriou’s H, L. Can, 314. 
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the inheritance for life; and it is surely far different with the 
widow who has, by her own misconduct, rendered herself 
incapable of offering any oblations, or of conferring any of 
those benefits, which formed the sole ground for her taking the 
estate of her husband. - From the moment she becomes unchaste 
the widow’s religious observances are useless, and her deceased 
husband falls, as the Hindu commentators style it, ‘into 
torment.” 

It has been said that much inconvenience is likely to be 
caused by declaring unchastity in a widow a cause of forfeiture, 
and that many conveyances may be avoided, and much litigation 
set on foot. Of this, I suppose we must take our chance. My < 
experience tells me that purchasers from Hindu widows know 
perfectly well what they are about, and make up for the risks 
they run by paying very little for what they buy. I have 
rarely seen a purchase from a widow that was a fair one, and ` 
if this class of speculative buyers be put to inconvenience or 
loss, I do not think it a matter for much regret. 

On the whole, and after the best consideration I can give to 
the subject, I would answer the first question referred by the 
Division Bench in the affirmative. 

The second question does not arise, there being no contention 
that the widow has been excluded from caste, butif it did, I 
should be strongly of opinion that Act XXI of 1850 did not 
bar the forfeiture. That Act was meant for the relief of those 
who, from conscientious motives, found it necessary to abandon 
the faith of their ancestors, and not for cases like the present. 
If a Hindu widow can become unchaste, and still under cover 
of this law retain her estate, she makes (setting moral consider- 
ations aside) a very good thing of her incontinence. The 
Hindu religion forbids her offering oblations, or performing 
religious ceremonies, for her husband, and consequently'she has 
to expend no part of her property on these observances, but 
keeps it all for herself. It can hardly be supposed that the Act 
had this in view, or intended to hold out a premium to immorality. 


PueEakr, J.-I have had the advantage of perusing the draft 
of the judgment which the Chief Justice is about to deliver, and 
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as I concur substantially in the whole of it, I think it is unneces- 
sary that I should now give at length, in other words, the reasons 
for my opinion, I desire, however, to say that I quite perceive 
the great force of the argument by which my learned brother 
Mitter, J., has in referring the case supported his view of the law 
applicable to the case, and the clearness with which he has 
expounded the ancient texts. Had the matter been res integra, 
and had we been now called upon for the first time to deter- 
mine, upon the foundation of these texts alone, the limitations 
to which a Hindu widow’s enjoyment of property should be 
subjected, I think it possible that we might arrive at a result 
very different from anything which has hitherto been recog- 
nized by our Courts as the widow’s right. At the same 
time, I also feel very certain that nothing can be conceived 
much more remote from that which was probably in con- 
templation of the Hindu law sages, than the exceedingly arti- 
. ficial subject, which the special respondents now ask us to say 
is the result of their precepts,—namely, an estate of inherit- 
ance in the widow, subject to defeasance, after vesting, upon 
the occurrence of a contingent event. We have only to look 
at this principal text of Narada :— When the husband is dead, 
his kin are the guardians of his childless widow. In the disposal 
of the property and care of her person, as well as in her mainte- 
nance, they have full power,”—in order to become aware how 
great is the modification, and the amount of adaptation to modern 
requirements, which the old Hindu texts must be made to 
undergo, before we can reach through them even to the proposi- 
tion of the defendants. The truth is, as it seems to me, that it is 
now much too late to seek merely the primitive meanings of 
the venerable authorities, which have been quoted before us, 
because these have long ago, in regard to the very matter now 
in question, received solemn interpretation in the light afforded 
by the exigencies of modern society. It has been for some time 
judicially settled by the long series of decisions with which the 
Chief Justice deals, that, according to Hindu law, inclusife of 
the texts discussed before us, the widow does, at her husband’s 
death, in the absence of a son, grandson, &c., if she be then 
without disqualification, succeed to her husband’s property, 
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and represents it fully as an estate of inheritance; and further, 
that she does not forfeit it on the subsequent occurrence of 
disqualification; that in these two particulars she is in the same 
situation as a male heir. We are now asked to say that so far 
as the last particular is concerned, the decisions have violated 
the spirit of the Hindu law, as it may be ascertained in the 
cited texts, and are therefore wrong. It appears to me that we 
cannot do this, without at the same time saying that they are 


‘wrong in the same particular with regard to males, nay further, 


that they are wrong in giving thé widow mae estate of inherit- 
ance at all, 

With these views, I am of opinion that the first question 
ought to be answered in the negative; and if that be so 
answered, the second question does not arise. 


JACKSON, J.-——The question here raised for determination by 
the Full Bench is not only of some difficulty, but of really vast 
importance. 

From unascertained causes, immoveable property is noto- 
riously,—in some parts of Bengal to a very large extent,—in 
the hands of Hindu widows, whose relations with the families 
of their deceased husbands are not always amicable; whose 
personal liberty is now, it may be said, wholly unlimited ; 
and whose enjoyment of the estate not merely differs, but often 
seriously impairs the prospects of reversioners. If, therefore, it 
be recognized as a rule of law by this tribunal (which, consti- 
tuted as it is to-day, concludes. and binds by its decision‘ 
every Court of Justice in a province numbering forty-two millions 
of Hindu inhabitants) that a Hindu widow forfeits, by 
unchastity, the estate which she has taken as the heir of her 
husband, then, I apprehend, not only will a fruitful cause of 
domestic discord be largely extended, but a motive will be 
afforded, to say the least of it, for publishing and bringing into 
Court the most deplorable scandals. That such a ruling will 
tend, in any great degree, to purity of life and manners, I 
do not believe; but it is likely enough to furnish a stimulant to 


‘perjury, or to collusive proceeding equally nefarious. This, 


indeed, is not a reason for deciding in one sense or the 
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other the question we have before us, but it is mentioned only 
for the purpose of showing the gravity of that question. 

It is, I think, a matter of regret, that so important an issue has 
been raised in the particular case before the Court; because 
it does not appear necessarily to arise upon the original contention 
of the parties upon the issues framed in, or the decision passed 
by, the Court of first instance; also because the status of the 
parties (people of the blacksmith caste in Assam), and the trivial 
amount of the matter in dispute, have been unfavorable to that 
full research and discussion which the importance of the abstract 
question demanded. The broad question now submitted to 
us was not so much as touched upon in the judgment of the 
Munsif, who, as it happened, was a native of Assam, and 
who maintained the widow in enjoyment of the husband’s 
property, on the ground that she had contracted no second 
marriage, and that, consequently, the first marriage was still 
undissolved and valid. If the question had been fairly raised 
below, it is probable that some evidence would have been 


produced as ta the rules of caste, and the condition of the 


tribe to which the litigants belong, of which at present we are 
in utter ignorance: and I confess that this is a circumstance 
which, in my opinion, takes away much of its value from the 
evidence given by the Pundits, who were examined by order of 
the Division Bench. I was surprised at finding so little allusion 
to their testimony in the argument before us, and I take it, these 
learned persons deposed rather to the law as it is found in the 
shastras, than to observances of the present day; and I do not 
understand that they pretended to any knowledge of the customs 
of Asam. Without any disparagement of the learned and 
ingenious gentlemen who addressed us on behalf of the respondent 
(reversioner), it must be admitted that everything which could be 
said on that side of the case has been set forth in the referring judg- 
mentof Mitter, J., with his accustomed ability, force, and know- 
ledge of the subject; and I also admit that we have derived great 
assistance from the really able, temperate, and judicious argum&nt of 
Baboo Mohini Mohun Roy on behalf of the widow, special appellant. 

I have had the advantage of reading the judgment which the 
Chief Justice is about to deliver, and his opinion go far as it is 
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stated in that judgment has my entire concurrence, —that is to 
say, I consider that the reasoning of the referring Judges is 
fully answered by that judgment, and that, if we were obliged to 
base our decision of this appeal upon the passages quoted from 
the anciént Hindu sages, and the several digests or systematic 
books, I should hold,‘for the reasons there given, that the widow 
did not forfeit the estate, which has once devolved upon her, by 
reason of subsequent unchastity. The whole of the passages 
examined, with one exception to which I shall presently 
advert, seem to me applicable to wives and widows whose 
known, or suspected, incontinence debars them from succeed- 
ing to the estate of their husbands; and the impression left 
on my mind from the perusal of those texts and quotations 
is, that the ancient Hindu law was vigilant against the suc- 
cession of wives who were unworthy to succeed, but did not 
enjoin or sanction an inquiry, in the interests of reversioners, 
whether or not women, chaste at the time when the succession 
opened, afterwards maintained a blameless character. 

The exception to which I alluded is the second verse of the 


“text of Catyayana, quoted as text 477, Bk. v, Ch. ix, 


8. 1 (Colebrooke’s Digest, vol. iv, pp. 277-8, folio edit., 1788), 
where it is said:—‘ The childless widow preserving inviolate the 
bed of her lord, and strictly obedient to her spiritual parents, 
may frugally enjoy the estate until she die; after her the legal 
heirs shall take it.” This text does appear at first sight to 
require chastity as a condition of enjoyment; it also requires 
obedience to her spiritual parents; but it contains no express 
authority to deprive her if unchaste or disobedient; on the other 
hand, it provides that after her (without adding, or in case of her 
failing to comply with the conditions), the legal heirs shall take it. 
It will not be now contended that she could be deprived for an - 
act of contumacy towards her spiritual parents: as far as the text 
goes, it must, I think, be taken as a whole, and so far as the 
sanction goes of a law emanating from authority regarded as 
divirte, if the breach of one clause will not deprive, no more will 
a breach of the other. 

To the argument derived from the sanctity of the marriage 
tie, I will advert presently, but for the moment we are dealing 
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with the absolute commands of the lawgivers, and not with the 
considerations on which those commands were probably founded. 

In other passages cited, such as that of Vridha Menu in text 
408 of the same volume of Colebrooke’s Digest, it is declared 
that a chaste, sonless widow “who strictly performs the 
duties of widowhood” shall alone succeed to his whole share. 
What those duties are, if the widow elects to survive her 
husband, may be read in Colebrooke, Bk. 4, Ch. iii, s. 2, 
from which it appears, amongst other things, that a widowed 
woman, sleeping on a bed, would cause her husband “to fall 
from a region of joy,” and it would be monstrous to contend that 
a widow who took a second repast in the day, who failed to keep 
her tongue in subjection, or who omitted fasts, pilgrimages, and 
utterances of the name of Vishnu in the month of Baisakh or 
of Kartik, would, by any of these acts or omissions, or all of 
them together, forfeit her estate. 

The Hindu shastras, then, appear to me to fall short of 
requiring the forfeiture contended for by the respondent; and 
the attempt to transmute into a positive rule of law, affecting 
the enjoyment of property, that which is to be found there in the 
way of precept, would only involve us in endless absurdities. 

But I go further. I cannot concede that the Courts of this 
country are bound to enforce, or would be justified in enforcing, 
the principles of the shastras, merely as such, by way of 
property law; and I say this quite irrespectively of the British 
or foreign origin of those Courts, or of the element which our 
Legislature has introduced into the law of India. I say it, too, 
bearing fully in mind the rule laid down in Regulation ÍV of 
1793, s. 15 (which was in force when this suit was before the 
lower Courts) to the effect that “in suits regarding succession, 
inheritance, marriage, and caste, and all religious usages and 
institutions, the Mahomedan laws with respect to Mahomedans, 
and the Hindu laws with regard to Hindus, are to be considered 
asthe general rules by which the Judges are to form their 
decisions.” That rule has now been replaced by s. 24, Act WI of 
1871, the Bengal Civil Courts Act. It was for the purposes of 
this argument, I think, tantamount to the declaration contained 
in s. 17, Act 21 Geo. III, c. 70, that in ‘disputes between the 
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native inhabitants of Calcutta, “ their inheritance and succession 
to lands, rents, and goods, and all matters of contract and 
dealing between party and party, shall be determined in the case 
of Mahomedans. by the laws and usages of Mahomedans, and in 
the case of Gentoos by the laws and usages of Gentoos.” 

Regard being had to the remote antiquity of the shastras, to 
their vulgarly accepted sacred origin, and immutable character, 
and to the changes, nevertheless, sweeping and progressive, in 
the constitution and condition of Hindu society during the 
cénturies since Narada and Menu wrote, to the fragmentary 
state, the obscure and too often conflicting tenor of these 
writings, finally to their inapplicability even at the time of their 
composition to the whole people,—regard, I say, being had to 
these things, I conceive that we must act upon the shastras, in 
dealing with property and judicable rights, only so far as they 
are sanctioned and continued by the usage and custom of the 
people. 

This is not merely my own opinion—if it was, I should searcely 
venture to advance it—but is the opinion of persons whose 
competence to speak will not be denied. Sir Henry Maine in 
his Ancient Law, p. 17 (edit., 1863), observes: —“ The Hindu 
code called the Laws of Menu, which. is certainly a Brahmin 
compilation, undoubtedly enshrines many genuine observations 
of the Hindu race; but the opinion of the best contemporary 
orientalists is, that it does not, as a whole, represent a set of 
rules ever actually administered in Hindustan. “It jis, in great . 
part, an ideal picture of that, wey in the view of the Brahmins, 
ought to be the law.” 

Mr. Steele, in the preface to his valuable work on the Law 
and Custom of Hindu Castes (edit., 1868), quotes from 


‘a minute of the Governor of Bombay (no less an authority 


than the Hon’ble Mount Stuart Elphinstone ), dated 22nd July 
1823 :—* The Dhurma shastra, it is understood, is a collection 
of ancient treatises, neither clear nor consistent in themselves, 
and fow buried under a heap of more modern commentaries, the 
whole beyond the knowledge perhaps of the most learned 
Pundits, and every part wholly unknown to the,people who live 
under it. Its place is supplied in many cases by known customs, 
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founded on the Dhurma shastra, but modified by the convenience 
of different castes or communities, and no longer deriving 
authority from any written text.” It was the inquiry into 
these customs, made under the orders of the Government of 
Bombay, that resulted in the publication of Mr. Steele’s 
interesting book: and one cannot help regretting that further 
' efforts have not been made in this direction at Bombay and other 
places. 

It is useful and instructive to observe in many particulars 
the divergence of custom from the written law,—see upon 
this very question, pp. 35 and 176,—and some such instances 
are summarized by Mr. Lyon of the Bombay Civil Service 
in a very usefal work recently published, called the “ Law 
of India,” vol. i, p. 13. Mr. Burnell, in his introduction to 
a translation of part of the Madhavajee Commentary (Daya- 
vibhaga), p. 13, uses the following language :—* The digests, 
however, were never intended to be actual codes of law; 

; ‘ å ; . there is not a particle of 
avidines to show that these works were ever even used by the 
Judges of ancient India as authoritative guides; they were, it 
is certain, considered as merely speculative treatises, and bore 
the same relation to the actual practice of the Courts, as in 
Europe treatises on jurisprudence to the law which is actually 
administered.” And so West and Biihler, in their Digest of 
Hindu Law, Introduction, p. 36:—It is therefore unreason- 
able to charge the Smriti ‘ codes’ witha want of precision, and of 
discrimination between moral and legal maxims, &c. Such 
strictures would only be justified if they were really € codes’ 
intended from the first to settle the law between man and man.” 

I would also refer to the observations on a very similar ques- 
tion which arose in the Supreme Court of Bombay in 1847, 
before Perry, C.J., in the case of the Kojahs and Memon 
Cutchees (1). The parties there were Mahomedans, and a 
practice was set up quite at variance with Mahomedan law, and 
being found to prevail among these people, it was maintained. 
In that case the plaintiff sued as a daughter for a share in her 


(1) 2 Morl, Dig, 481; at p. 442, 
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father’s property. In answer it was set up that, according to the 
custom peculiar to the Khoja sect, daughters were excluded from 
inheritance. The case was fully argued and allowed to stand 
over for judgment. In the meantime another case of the same 
description arose on the part of some persons of the Memon 
Cutchee caste, in which it was intimated that exactly the same 
question was involved, and Sir Erskine Perry in passing judgment 
in the case makes the following observations :—After reading the 
following clause of the Charter of the Bombay Court, —“ In the 
case of Mahomedan or Gentoos, their inheritance and succession 

. . . . . Shall be determined, in the case of the Mabo- 
medans, by the laws and usages of the Mahomedans; and where 
the parties are Gentoos, by the laws and usages of the Gentoos, 
or by such laws and usages as the same would have been 
determined by if the suit had been brought, and the action com- 
menced, in a native Court,’—he says: “ Now, if the meaning 
of this clause is, that it is an absolute enactment or adoption 
of the Koran, as of a positive unchangeable law, without regard 
to what the usages of the Mahomedans of India, whether Shias, 
Sunnis, or Sectarians, might have been, undoubtedly, the custom 
set up in conflict with the text of the Koran cannot be sustained. 
But I think it is quite clear that the clause in question was 
framed solely on political views, and without any reference to 
orthodoxy, or the purity of any particular religious belief.” 
In a further passage he says:—‘I am clearly, therefore, of 
opinion that the effect of the clause in the Charter is not to 
adopt the text of the Koran as law, any further than it has been 
adopted in the laws and usages of the Mahomedans who came 
under our sway: and if any class of Mahomedans—Mahomedan 
dissenters as they may be called—are found to be in possession 
of any usage which is otherwise valid as a legal custom, and 
which does not conflict with any express law of the English 
Government, they are just as much entitled to the protection 
fof this clause as the most orthodox Sunni who can come before 
the Gourt.” . Again:—‘ It should also be further observed that 
these Mahomedan sectarians have lived chiefly in countries 
reigned over by Hindu princes; and I can have no doubts 
whatever on the evidence, and on what we know of the manner 
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in which native Courts dispose of the controversies of their 
subjects, that if the present suit had been brought before 
the Rao of Cutch, or any of the Rajput Rajas of Kattiwar, 
upon, payment of the dues of office—the 25 per cent., or 
whatever the exaction might be—the decision would have been 
in conformity to that which is reverenced by all mankind, but 
by Hindus, perhaps, more than any other portion of mankind, 
ancient usage. If this be the true exposition of the rule which 
would be meted out to these people in their own country, it 
would be a monstrous thing that an English Court of Justice 
should be obliged to reverse such a time-honored custom, and 
almost to revolutionize the internal economy of two whole castes 
out of some supposed obligatory force in a text called divine, 
. which neither the Judge nor the parties to the suit believe in.” 
It does not appear that this decision was ever appealed against. 

It would be a stupendous effort of legislation to combine 
into one mass the whole body of Hindu jurisprudence, to eliminate 
all that was false or unsuited to the times, to amend that which 
was defective, supply what was wauting, and re-enact the whole 
into a great scheme of modern Hindu law: but no such task 
is likely to be attempted. Our duty, I take it, is very different. 
We have only to administer the living Hindu law; and we are not 
to deprive parties of their property through the operation of 
rules, framed by ourselves in supposed accordance with its abstract 
principles. I wish, however, emphatically to say that it is far 
from my intention to question, or to undermine, the original 
authority of the Hindu shastras. Near thirty years spent in 
the public service in this country have not taught me to under- 
value the great sources of law, of usage, of morality, from which : 
millions of Her Majesty’s subjects derive their rules of daily 
conduct; and I know in what eloquent and impressive terms 
the duty of maintaining those fountains of law has been 
proclaimed by men of the highest eminence as statesmen and 
as scholars. But I firmly believe that such declaration has 
been rightfully, and in fact, based upon the assumption 
that the laws so to be protected are not only regarded by the 
Hindu, community with superstitious respect, but also endeared 
to its members by long and unbroken observance. A rule 
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of Hindu law on which the Courts are bound to act, and 
may act with safety, will therefore, I conceive, be found to 
originate in the Dhurma shastras, to be extracted and embodied 
in the great comparatively modern law treatises, such as the 
Mitakshara, the Dayabhaga, and others, and to have come down 
to present times preserved in the usages of Hindu society, and 
occasionally enforced by the action of the Courts; and many 
of the rules in most frequent requisition, those for instance of 
succession, partition, and adoption, will bear this test very well: 
cases being of frequent occurrence, the shastras and the Hindu 
law books being constantly appealed to, and the Courts having 
applied themselves with much diligence and some success to the 
work of interpretation, especially of late when a reasonable, 
instead of a servile or literal, mode of construction has began 
to be adopted. In the case of Kooer Golab Sing v. Rao 
Kurun Sing (1), their Lordships in the Judicial Committee 
say :—“ It is entirely opposed to the spirit of the Hindu race to 
“allow the words of the law to control its long received interpreta- 
tion, as practically exhibited by rules of descent and rules of: 
property founded on the decisions of the Courts of. the country ; 
and it seems to their Lordships that it would be extremely mis- 
chievous to disturb, upon points taken here for the first time, 
any such course of decision.” 

Let this mode of investigation be applied to the present 
controversy, and let us see the result. 

It may, in the first instance, be conceded—lIst, that previous 
known incontinence will exclude a widow from succession; 2ndly, 
that a widow receiving maintenance loses her right thereto by 
subsequent profligacy. 

The: first of these positions was admitted by the appellant’s 
pleader: it is not only clear from the books, ancient and modern, 
but also it would seem to be supported by practice and by 
the decisions of the Courts which have been cited. The other 

*rule is also distinctly laid down, is fully recognized, and is in 
accoflance with reason and justice; for a man cannot be bound to 
feed misconduct in his own family, or to recognize a bond of 


(1) 10 B, L. B., 1; at p. 1Q 
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union - which the widow, herself has trampled undér foot. 
Conceding these points,.we exclude the authorities which go 
to support them and no further, and then what do we find 
bearing on the point at issue. An obscurely worded and frag- 
mentary religious precept, no positive enactment of forfeiture, 
no evidence of custom, unfrequent resort to Courts, and in 
the only cases where, so far as we can see, the question was 
really raised and decided, a decision in favor of the widow. 
In the most recent case, there is the concurrent opinion of 
the late Chief Justice and of two other Judges of this Court ; 
and this decision, the learned Judges who refer this case feel 
themselves bound to say, is “contrary to the Hindu law.” 
I should not venture to say so, and I do not think so; and, 
of course by the “ Hindu law,” I mean that Hindu law 
which we are bound to administer. As to its being contrary to 
the principle-and spirit of Hindu law, E shall say something 
farther on. 

I have just asserted that the Hindu law books contained 
no positive declaration of forfeiture in such cases. The only 
thing of this kind suggested was the remark of Sreekissen Turko- 
lunkar, quoted at page 13 of the referring judgment “ shadhi 
(chaste), otherwise the right ceases.” „This I think was well 
explained by Baboo Mohini Mohun Roy inhisreply. Sreekissen 
does not appear to say anything of the kind in his own treatise, 
the Dayakrama Sangraha, and certainly the phrase “ cessation 
of right” is a different thing from “ forfeiture of property.” 
As to Juggernath Turkopunchanun, admitting fully his vast 
and noted erudition, I do not think he would be a safe guide for 
the Courts, on the strength of his own opinion, upon such a 
matter. He seems indeed to be, like many of the ‘writers on 
Hindu law, a merely learned person, neither judge nor lawyer, 
but pundit and logician, and without their merits of being 
accurate and precise., 

But it has been said that this question cannot be viewed 
apart from the religious element in the Hindu law; tht by 
the Hindu marriage is regarded as a sacrament, the foundation 
of the family, and therefore of society; that it was one of the 
chief aims of the Hindu legislators to preserve the purity 
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of the conjugal relation; that, with this view, restraints were 
imposed on the weakness of women, forfeiture of property being 
one of them; and that the removal of these restraints, without 
substituting better ones, would be a dangerous innovation. 
I have said before that it would not, in my opinion, be an 
efficient or proper check upon s weak and thoughtless woman, 
to put it in the power of her husband’s relations to obtain the 
transfer of her property to themselves on proof of her frailty. 
I am not aware that the Hindu system is at all peculiar in 
its tenderness towards the marriage tie; and if Hindu women 
differ from others in being weaker and more ignorant, that, it 
seems to me, is a reason for pity, and not for harshness. But 
how does the case really stand? Let those who would enforce, 
in the case of Hindu wives and widows, all the duties, and alk 
the penaltles of the shastras, consider what Hindu marriage was 
in the days, and among the people, in which, and for whom, those 
books were written, and what it is now. Those were not the 
days of child marriages, or of Koolin marriages. Professor 
Wilson says (2nd vol., Essays on the Religion of the Hindus, 
pp- 58-9):— The Vedas then did not sanction the marriage 
of children. In fact, it was impossible for a man to marry 
before maturity . . . . . at the earliest he could not have 
been married before he was seventeen, an early age enough, in 
one estimation, but absolute manhood as compared with the age 
of nine or ten at which Hindu boys are according to the present 
practice husbands. There is no doubt that many other innova- ’ 
tions for the worse have been made in the marriage ritual and 
usages of the Hindu and the whole system, the premature age at 
which the parties are married, the practice of polygamy, and the 
circumstances under which the alliance is common! y contracted 
involving the utter degradation of the female sex is equally fatal 
to the development of the moral virtues and intellectual energies 
of the man, and is utterly destructive both of public advancement 
and domestic felicity.” And although Profesaor Wilson does not 
say #0, neglect of a wife by her husband in respect of the 
connubial relation was not permitted, but was declared to be 
punishable according to law. I do not cite the passage, but it 
may be found in 2 Colebrooke’s Digest, Bk. iv, v. 15. All this 
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however, would seem to be thought of no consequence as long as 
an extreme penalty is reserved for the punishment of an erring 
woman, whose education left her frail and ignorant, and whose 
married life has made her miserable. No doubt there will be 
many cases to the contrary, and a Hindu wife may be as happy 
as another. That is true, but those are not the cases in which 
after-misconduct is most to be apprehended, nor will the Court 
be at liberty (if it must obey the shastras, aud the shastras so 
require) to choose the instances in which the penalty is to be 
inflicted. The child-widow must be true to the boy-husband 
who never reached the age of puberty. The Koolin’s wife must 
<“ preserve unsullied the bed of her lord” which perhaps she has 
never seen, or has shared with co-wives to the number of five or 
fifty. To be sure, Koolin husbands are commonly necessitous 
gentlemen, and it might not be worth their relations’ while to 
maintain a wateh over the morality of their widows. 

It may be argued that a widow who leads an immoral life 
ought not to be placed in a better position than one who 
honestly takes the benefit of Act XV of 1856, and, by so doing, 
renounces all rights in her deceased husband’s property. But 
the Legislature, as to this last provision, was simply in accord 
with native custom as shown: by Steele at page 176 of the 
book already cited, and it would certainly be a severe shock to 
native opinion, that a widow, by remarriage, should be able to 
carry away ber first husband’s property into a strange family, 
neither his nor herown, and besides, by remarrying, she acquires 
certain rights, or probable rights, in the estate of her second 
husband. If those who advocate the widow’s forfeiture for inconti- 
nence do so merely in the interests of morality, it seems to me 
they would best accomplish this end by inducing the Legislature 
to punish with fine and imprisonment the men who bring shame 
upon Hindu families, which course would be infinitely juster 
than visiting it on the widows. 

I will only add a few words as to my view of the effect of 
Act XXI of 1850 on the present question. The Act pwovides 
for’ the cases of those who (1) have renounced, or (2) have been 
excluded from the communion of any religion, or (3) have been 
deprived of caste ;—meaning I conceive those who, by their own 
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choice, or by the action of their caste fellows, have been finally 
shut out, or temporarily deprived, though capable of being 
restored on the making of proper expiation. i 

I have already remarked that the extensive changes in public’ 
usages, manners, and feelings have gradually produced, in certain 
matters, a wide gap between existing factsand the Hindu law, which, 
like those of the Medes and Persians, changes not, being reputed 
divine. It may well have seemed to the Legislature that, as many 
injunctions and many penalties had become obsolete, those which 
remained in force would be found to be distinctly marked as 
retaining their force in popular estimation by the simple, but 
effectual, brand of outcasting ; and that it would not be attempted 
to enforce any loss of civil rights, without first resorting to the 
tribunal of social opinion, and putting the offender out of caste ; 
and, in fact, that such loss of caste, and not the misconduct 
by which it had been occasioned, would be usually insisted upon 
as working the forfeiture. But we need not consider now 
whether this speculation is correct or no. 

On the grorinds I have already stated, as well as those assigned 
by the Chief Justice, and generally by my colleagues who are of 
the same opinion, I think that in this case the widow does not 
incur forfeiture by reason of her incontinence. 


Kemr, J.—On the question referred to this Bench by the 
Second Bench, I concur entirely in the referring judgment and 
in that just delivered by Mitter, J. I can add nothing to those 
judgments, but I wish, as Glover, J., has done,:to guard 
myself from its being supposed that I concur in that portion of 
the learned Judge’s judgment of reference which limits the 
enjoyment of the widow in the estate of the husband. I do not 
take the limited view which Mitter, J., takes of the estate of a 
Hindu widow, and I concur with Glover, J., in his remarks as 
to the extent of that estate, although that was not a question 


‘referred to this Bench. ° 


In every other respect, and with due deference to the opinion 
of the learned Judge in as far as the enjoyment of the estate 
of her husband by the widow is concerned, in which I cannot 
concur, I entirely agree with Mitter, J. 
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Covom, C.J. (MACPHERSON, PONTIFEX, and AINSLIE, JJ., 
concurring, after reading the first question referred, continued) :— 
Up to the time of this reference there had been no conflict of 


decisions in this Court, the only case being Srimati Matangini 


Debi v. Srimati Jaykali Debi (1), where the deoiion of 
Markby, J., that a widow did not forfeit her right, was affirmed 
by Sir Barnes Peacock, C.J., and Macpherson, J. But the 


learned Judges who have referred the question state that they ' 


feel themselves bound to say that that decision is contrary to 

Hindu law, and we are in effect asked to overrule it. The 

authorities bearing on the question, and the reasons for an 

opposite decision, are very fully and elaborately stated by 
- Mitter, J., in the referring judgment. 

I propose first to consider that judgment; and will afterwards 
refer to any authorities or arguments that have been produced, 
which are not init. It first notices that the authorities in the 
different schools of Hindu law appear to be unanimous in hold- 
ing that an act of unchastity is one of the gravest delinquencies 
of which a woman can be guilty. The texts cited need not be 
repeated here, and it may be allowed, as the judgment says, that 
they are in full unison with the feelings of the Hindu commu- 


nity in general, and that the social status and privileges of. 


Hindu women are still ordinarily determined and regulated by 
them. They may be, as is also said in the judgment, a valuable 
guide in the present decision; but it must be kept in mind that 
the question is what is the doctrine that has been received by the 
Bengal school, by the law of which this case is governed, and 
that has been sanctioned by usage. : 

It is then remarked that the estate of a widow under the 
Hindu law is one of a very peculiar character, which is now 
so fully understood and admitted that I need not refer to the 
authorities upon it. And then it is said :—“ Indeed, according 
to the true theory of the Hindu law, she is nothing more than 
a trustee for her life for the soul of her deceased husband, if 
we may use the expression.” The words “if we may’ use 
the expression” show that the learned Judges felt they were 


(1) 5 B. L. R., 466. 
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speaking figuratively, to which there can be no qbjéction if care 
is taken to distinguish the figurative from what it resembles, 
and not in reasoning to substitute the former for the latter. I 
may here quote the words of Lord Westbury in Knoz v. Gye (1): 
—‘ © Another source of error in this matter is the loose- 
ness with which the word ‘trustee’ is frequently used. The 
surviving partner is often called a ‘ trustee,’ but the term is used 
inaccurately. . . . . It is most necessary to mark this again and 
again, for there is not a more fruitful source of errorin law thanthe 
inaccurate use of language. The application to a man who is 
improperly, and by metaphor only, called a trustee, of all the 
consequences which would follow if he were a trustee by express 


_ declaration—in other words, a complete trustee—holding the pro- 


perty exclusively for the benefit of the cestui gue trust, well illus- 
trates the remark made by Lord Mansfield that nothing in law is 
so apt to mislead as a metaphor.” But in truth the word “trustee” 
ought not to be used, at least in the sense which is ordinarily 
attributed to it, and if used in any other, it proves nothing. A 
widow is not a trustee. She has the usufruct as well as the pro- 
perty in the thing inherited from her husband. Thus Vyasa, as 
quoted in the judgment, says:—‘ For women the property of 
their husbands is intended only for use, let them not make waste of 
it on any account.” And the text of Catyayana, also quoted, is:— 
& Let the childless widow keeping unsullied the bed of her lord, 
and abiding with her venorable protector, enjoy with moderation 
the property after his death.” Ht is trie that Sir William, 
Macnaghten, in his. Principles of Hindu Law, p. 19, speaking 
of the estate to which a widow succeeds, says:— She can be 
considered in no other light than as a holder in trust for certain 
uses;” but he goes on to say that should she make waste, they 
who have the reversionary interest have clearly a right to 
restrain her from so doing ; not that by making waste she forfeits 
her estate. 

Jt is then remarked that “it should not be supposed that these 
provi8ions were intended by their framers as mere moral precepts 
which the widow is at liberty to obey or disobey at her pleasure ; 


(1) L. R, 6 H. L,, 656; at p, 675. 
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on the contrary, the utmost precaution is taken by them to secure 
their strict enforcement.” But as there is no text that if she 
disobeys she shall lose her property, it may be inferred that it 
was not intended she should. Texts are then cited to show 
that, in the disposal of her property and care of her person, 
a childless widow is subject to the control of her husband’s 
family, and the widow’s estate is compared with that of a male 
heir under the Hindu law. In both cases the spiritual welfare 
of the deceased proprietor is the only test resorted to for deter- 
mining the right of succession : and it is remarked that no effective 
restriction whatever is put upon the right of enjoyment of the 
male heir; that the reason for this distinction between male and 
female heirs is that women are incapacitated from performing the 
ceremony of parvana sraddh, which constitutes, as it were, the very 
corner-stone of the Hindu law of inheritance. This applies to 
all female heirs; and we are asked, in the absence of any positive 
text, to make a distinction between the widow and other female 
heirs, and to declare that she is to forfeit her estate if she fails 
to perform her duties, whilst they do not. Butit has not been 
attempted to be shown that there is more reason for the widow 
to forfeit the estate‘on account of unchastity, and because her 
acts are thenceforward inefficacious for the repose of her 
husband’s soul, than for an unmarried daughter to forfeit the 
. estate upon the death of a childless husband, with whom, after 
her father’s death, she may have intermarried, and by whose 
death childless, she ceases to be efficacious in bestowing benefit 
on her father’s soul, í 

The widow, chaste at her husband’s death, takes aa “ half her 
husband’s body,” and for performing works efficacious for his 
soul. The daughter, unmarried at her father’s death, takes, 
because she is “as it were himself” (Dayabhaga, Ch. xi, 
s. 2, v. 1), and because she is, equally with the ‘son, “a 
cause of perpetuating the race,” and (v. 7) “ confers benefit on 
her father by means of her son.” It is clear from v. 30 
that the issueless widowed daughter, in whom as a spinstew the 
estate had vested, would retain it until her death, although’ after 
her husband’s death she would be wholly inefficacious to confer 
the’ benefits, for which she had been selected to take, If it be 
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said that she may still continue of herself to perform certain 


“acts efficacious for her father’s soul, the answer is that those 


qualities are not the qualifications or conditions for her selection 
to take the estate. Had she been a childless widow at her’ 
father’s death, she would have been passed over, notwithstanding 
the possession of such qualities. The reason for her taking the 
estate is, not the efficacy of her own acts, but the efficacy of the 
acts to be wrought through her son. It is then observed in the 
judgment that, if we were to guide ourselves solely and 
exclusively by the textsin the Mitakshara and Dayabhaga, it 
would have been extremely difficult to come to any satisfactory 
solution of the question one way or the other. In fact, as is 
said by the Judicial Committee of the Privy Council of the texts 
in the Mitakshara, they are wholly silent as to the disabilities 
of the woman, or the nature of the interest which she takes in 
her husband’s estate. If the doctrine contended for has been 
received, it must have been originated by later commentators. 
I pass over the remarks upon the Full Bench decision (1); but I 
think it would be very difficult to reconcile it with what we are 
now asked to declare to be the law. It has been so generally 
‘acted upon, that we must consider the decision to be the settled 
Jaw, until the contrary is declared by a higher tribunal. The 
judgment then says:— Such then being the nature of the estate 
inherited by a Hindu widow, every act done by her, the effect of 
which is to incapacitate her from using that estate for the only 
purpose for which she is entitled to use it, operates as a cause of 
forfeiture ;” and, after citing texts which show “that an 
anchaste woman not only causes ‘ the loss of her husband’s soul,’ 
but she is totally incompetent to redeem it afterwards, inasmuch 
B8 every act done by Her subsequent to the logs of her chastity 
must be necessarily destitute of all religious efficacy’ whatever,” 
it says, “as half the body of her deceased husband, she took it 
as a trustee for the benefit of his soul; but if she is no longer in 
‘a position to fulfil her duties as such trustee, the trust property ' 
mus be taken away from her as a matter of course.” 

I will consider these two propositions separately. The first 
assumes that the continuance of the estate in the widow is 


(1) Qobindment Dasi v, Shamlal Bysak, B, L. B., Sup Vol, 48, * 
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conditional upon her using it for the intended purpose. Other- 
wise the incapacity would not cause a forfeiture; for it is not 
said that the forfeiture isto be considered as a punishment, 
and no text has been produced to show that it can be regarded 
in that light. But, whether the estate is a conditional one, is 
the question we have to determine; and itis admitted that the 
texts, under which the widow takes the estate, are silent as to her 
disabilities, or the nature of the interest which she takes. In 
the Mitakshara, Ch. ii, s 1, v. 6, the following texts are 
given :—* The widow of a childless man, keeping unsullied her 
husband’s bed, and persevering in religious observances, shall 


present his funeral oblation and obtain (his) entire share,” 


Vridha Menu :—* The wealth of him who leaves no male issue 
goes to his wife; on failure of her it devolves on daughters; if 
there be none, it belongs to the father; if he be dead, it appertains 
to the mother.” Vrihad Vishnu :—* Let the widow succeed to 
„her husband’s wealth, provided she be chaste; and in default of 
her the daughter inherits if unmarried.” Catyayana:—“Chastity 
is declared to be the condition of her taking the estate ;” but there 
is no condition declared as to her keeping it. 
The second proposition uses the word “ trustee ” and asserts 
that if a trustee is not in a position to fulfil his duties, the 
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trust property must be taken from him. Asa proposition of , 


Hindu law, no authority is cited in support of it, and I am 
not aware of any. As a doctrine of Courts of Equity in 
England, it isnot correct. The remedies for a breach of trust 
are stated ina work of high authority (Lewin on Trusts, 
Ch. xxvii), but the taking away the trust property is not 
among them; and it has been found necessary to provide for the 
disability of a trustee, by infancy or lunacy, by Acts of Parliament. 
There appears to me to be a fallacy in the proposition. The 
possession of the trust property is not essential to the perform- 
ance of the duties. If the widow had sufficient property of 
her own to maintain herself, she might alienate the whole of 
her husband’s property for her life, and still perform aM her 
duties for the benefit of her husband’s soul. In fact, there is 
no trust attached to the property. It is a personal obligation 


on the widow, and the proposition really is that, if she does 
l1 
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not fulfil it, she shall be deprived of her estate. We must see 
whether that is a received doctrine in the Bengal school of 
Hindu law. It is then said that the conclusion, that the 
estate must be taken away from her as a matter of course, is 
not wanting an express authority to support it; and texts are 
cited which show that it is only a chaste widow, who is com- 
petent to perform the religious and other acts conducive to the 
spiritual welfare of her husband. Also a text of Vyasa is cited 
which says :—* After the death of her husband, let the virtuous 
widow observe strictly the duty of continence; and let her 
daily, after the purification of the bath, present water from the 
joined palms of her hands to the manes of her husband ;” and 
enumerates other duties. “It is clear,” says the judgment, 
“ that, according to the author of the Dayabhaga, there are two 
reasons for allowing the widow to succeed to the estate of her 
deceased husband, namely, first, because she can rescue him 
from hell by living in the mode prescribed by the Hindu shas- 
tras; and, secondly, because she might cause his soul to fall into 
a region of torment by doing improper acts through indigence.” 
Let this be granted. The reasons for allowing a person to 
succeed to an estate are not necessarily the conditions upon 
which he is to hold it. In the case of the male Hindu heir, it 
is admitted they are not. And the description of the person, 
who is qualified to succeed to an estate, has not the force of a 
condition by which the estate will be defeated if the qualification 
afterwards ceases; as is before shown in the case of a daughter 
becoming an issueless widow. The last text referred to is from 
Catyayana, cited in the Dayabhaga :—* Let the childless widow, 
preserving unsullied the bed of her lord, and abiding with her 
venerable protector, enjoy with moderation the property until 
her death. After her let the heirs take it.” This may, no 
doubt, be read as making the enjoyment conditional on keeping 
unsullied the bed of her lord; but it may also be only an 
injunction to do so, as in the text of Vyasa—‘ Let the virtuous 
widow observe strictly the duty of continence ;” and the way in 
which it is used by the author of the Dayabhaga seems in favor 
of this. The passage, Ch. xi, s. 1, v. 56, begins:—* But the 
wife must only enjoy the husband’s estate after his demise, 
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She is not entitled to make a gift, mortgage, or sale of it. Thus 
Catyayana says, &c.” If Mr. Colebrooke had thought that the 
words of Vridha Menu and Catyayana were intended to make 
the enjoyment of the estate conditional, I think he would have 
made it clear in his translation that it was so. If the injunction 
is to have the force of a condition, and the violation of it is to 
cause a forfeiture of the estate, the Full Bench decision (1) cannot 
be supported, because the whole estate of the widow would be 
forfeited by an alienation, and the heirs would take it. I think 
this text cannot be considered asa declaration that the enjoy- 
ment of the estate is subject to the condition of remaining chaste. 
The decision of the Privy Council in Cossinaut Bysack v. Hurroo- 
soondry Dossee (2) does not appear to me to give any support to 
the opposite view. The next friend of the widow, an infant, sued 
to have the property belonging to her husband. She had removed 
from the protection of her husband’s family, but it was not pre- 
tended that she had done so for unchaste purposes. ‘The only 
question that could be put to the Pundits was whether, by ceas- 
ing to reside with the family of her husband, she forfeited her 
right of succession. They could put their opinions upon no 
other ground. If their answer implies that the estate would be 
forfeited by unchastity, they went beyond the question put to 
them. It is certainly settled by that decision that one part of 
the injunction in the text is not conditional ; and it follows from 
the form of it, that the other part must receive the same construc- 
tion. This applies also to the text from Vridha Menu. Some 
authorities current in the Bengal school are then cited. Of two 
. of these, Sreekissen Turkolunkar and Rughoo Nundana, I need 
only say that it does not appear whether they are speaking 
of the right to inherit, or’ to keep the property after it has 
been inherited. A wife’s right to inherit on the death of her 
husband may be said to cease on her becoming unchaste. 
Juggernath Turkopunchanun, the last authority cited, and one 


of the most modern of the Bengal school, is in favor of the 
e 


(1) Gobindmani Dasi v. Shamlal pana, 97; S. O., Morl. Dig., 198, and 
Bysak, B. L. R., Sup. Vol., 48. Clarke’s Add. Ca., 91. 
(2) Shama Churn’s Vayavastha Dar- 
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doctrine that the interest of a widow is forfeited by unchastity. 
Of the texts which are then cited to prove that the Hindu law 
goes to the length of declaring that a woman who is guilty of 
unchastity is liable to forfeit even her stridhan, or peculiar pro- 
perty, it may be said that, if they do not prove that; they do not 
assist the argument; and if they do, the forfeiture is declared by 
positive texts, which shows that they were thought to be neces- 
sary. Also, some of these texts seem rather to refer to acts in 
the husband’s lifetime. As to the remark that, as an unchaste 
woman no longer remains half the body of her husband, her estate 
must necessarily come to an end, I think it may be said that the 
estate cannot be considered as still the husband’s; otherwise a 
son would not take in preference to the widow. On the hus- 
band’s death, the estate ceases to be his, The being half the 
body of her husband is the reason why the widow is preferred 
to a daughter. 

The objection, which does not appear to me to be supported 
by authority, and has no weight in my opinion, that, accord- 
ing to the Hindu law, an estate once vested cannot afterwards 
be divested, is met, in the judgment, by the introduction again 
of the trust; but here it is said that the estate is in the nature 
of a trust estate, a change of expression which, I think, 
indicates some uncertainty in the minds of the learned Judges 


-as to there being a trust attached to the estate. It appears to 


me that this idea of a trust pervades the whole of the judgment; 
and I think I have shown, not only that there is no real trust, 
but that, if there were, forfeiture would not be the consequence 
of it. f 
The judgment then discusses the decisions of Courts of law 
and the opinions of European writers on Hindu law. The first 
case mentioned is in 2 Macnaghten’s Hindu Law, p. 20. It ia 
stated that a person died, leaving a widow and a brother of the 
half-blood, and, subsequently to his death, the widow violated the 
hitherto unsullied bed of her husband, and had a child by a 


-parafnour of another class, while the brother’s conduct was con- 


sistent with his religion; and the question is put, which of the 
two is entitled to succeed to the property of the deceased. The 
answer is:—‘ It is the general doctrine, that the virtuous 
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widow of a man who dies leaving no heir down to the 
great-grandson, succeeds; but that if she, on the death of her 
lord, be faithless to his bed, she has no right of succession; 
consequently the widow in such case would be excluded by her 
husband’s half-brother.” The words “she has no right of 
succession” must, with reference to the facts stated, be taken to 
mean that she loses or forfeits the estate; but it is open to the 
remark that the texts cited do not directly support the opinion. 
It is the deduction of the Pundit from them. The next case 
is at p. 21 of the same volume. In the question it is uncertain 
whether the widow had become a prostitute, and had: violated 
her husband’s bed, before or after his death, and the anawer 
is :—* If it be proved that the widow in fact did not keep her 
husband’s bed unsullied, she has no title to his property, and 
ought to be expelled from his house.” It is doubtful whether 
this is an authority upon the question now before ua. The next 
case is at p. 112, where it is stated that the woman became 
pregnant after the death of her husband, the fruit of an adulter- 
ous intercourse. The answer is:—* A virtuous widow of a 
person who leaves no male heir down to the great-grandson 
succeeds her husband; and if she violate his bed, she becomes 
degraded. Consequently the widow described has no right to 
her husband’s heritage, and cannot claim her maintenance, even 
though she obtained an agreement for her subsistence previously 
to her offence.” The texts of Vyasa and Catyayana enjoining 
that a widow shall remain chaste are cited as the authorities. 
It is to be observed that it is said that she becomes degraded, 
and consequently has no right to her husband’s heritage; and 
it seems to be considered that the loss or forfeiture of the estate 
is caused by the degradation or loss of caste. Indeed, it is 
possible that it was assumed in the other cases that there had 
been loss of caste. In the case of Maharanee Bussunt Koomaree v. 
Maharanee Kummul Koomaree (1) a widow was held to have 
forfeited her claim to maintenance by eloping with a paramour. 
There was no question as to the forfeiture of an estate inherited 
from her husband, for there was an adopted son. 


(1) 7 Sel. Rep., 144, 
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In the case of Rajkoonwaree Dassee vy. Golabee Dassee (1) 
the wife had eloped in the lifetime of her husband, and there 
is no doubt that the right of succession is forfeited by that. 

The case of Doe d. Radamoney Raur v. Neelmoney Doss (2) 
is an express decision by four Judges of the Supreme 
Court, that a Hindu widow forfeits her right to her husband’s 
estate by incontinence after her husband’s death. The report 
is very brief, and appears to have been taken from the notes of 
Chambers, C.J. It was decided in 1792, and is mentioned in the 
note to Doe d. Saummoney Dosses v. Nemychurn Doss (3), 
Mr. Montriou’s Reports not having then been published. The 
decision of Sir Lawrence Peel in the latter case seems to be 
founded on the assumption that the forfeiture was consequent on 
loss of caste, as he applies Act XXI of 1850 to it. It seems 
probable that the opinion of Sir Thomas Strange was then the 
received doctrine in the Supreme Court. Mr. Colebrooke’s 
opinion in 2 Strange, p. 272, ia, no doubt, open to the remark 
made in the referring judgment that it was given in a case 
which originated in Trichinopoly; nor does it appear that it 
was given with any reference to the authorities current in the 
Bengal school. But the case in 2 Macnaghten, p. 112, is a 
Bengal case, and the opinion there agrees with Colebrooke’s. 

Elberling, pp. 73 and 75, and West & Bühler, p. 99, are 
cited as supporting the opinion of the referring Judges. Elberling 
at p. 73 says :—“ The enjoyment of the property is given her 
(the widow) upon two conditions—ls¢, that she remains chaste; 
2nd, that she does not make waste ;” and at p. 75 :—* A widow is 
to reside in her husband’s family, yet as she forfeits her right to’ 
the property only by not remaining chaste, or by making waste, 
the mere residing with her own family cannot cause a forfeiture 
of her right to the enjoyment of the property if it be not done 
for unchaste purposes.” And he cites the text of Catyayana :— 
“ Let the childless widow, &c.” If Elberling be correct that 
the enjoyment of the property is conditional, it must be forfeited 
as well by the breach of one condition as of the other; and 


(1) 5. D. A. 1858, 1891. (2) Montriou’s H. L. Ca, 314. 
(8) 2 T. & B., 300. 
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upon an act of waste the estate of the widow would be 
determined, and the property would pass to the heirs of the 
husband. This I believe has never been held to be the law, In 
West & Biihler, p. 99, it is said that a widow having married 
herself to another husband by the pat ceremony had forfeited 
her right of heirship; but at p. 299 the question is put:— 
“e A woman of the Dorik caste having lost her husband, became 
the mistress of a man of (another) sudra caste, and had a 
daughter by him. Can she claim to be the heir of her hus- 
band?” The answer is :—“ A woman who was chasté at the 
death of her husband becomes his heir.” The “remark” by 
the authors upon this is:—“ According to Strange’s Ele- 
mentary Hindu Law, adultery divests the right of a widow 
to inherit after it has vested. On the other hand, the Shastri’s 
opinion seems to be supported by the Viramitrodaya, where it 
is said, f. 221, p. 2, 1. 8, ‘and these persons (those disabled 
_ to inherit) receive no share only in case the fault was committed 
or contracted before the division of the estate. But after the 
division has been made, a resumption of the divided property 
does not take place, because there is no authority (enjoining 
such a proceeding) ;’” and, noticing the opinion of Colebrooke, 
they say the authorities quoted by him “ do not support the view 
that any forfeiture of property necessarily attends expulsion 
from caste.” In the next page there is an opinion that “a widow 
who remarries cannot be considered a faithful wife. She cannot 
_ therefore claim the property of her first husband.” It is difi- 
cult to reconcile these opinions, , 
* Another authority, cited in the argument before us for the rey 
spondent, is Colebrooke’s Digest, Bk. v, v. 484, which, read with 
the previous verse, says that a woman who takes delight in being 
faithless to the bed of her husband is held unworthy of property 
which has been promised to her by him as her exclusive property ; 
and it was argued that a fortiori she would be of property inherit- 
ed from her husband. There is a material difference between the 
two cases. Allowing that the word translated “ wife ” meang also 
widow, the not giving that which has been only promised ‘is 
different from taking away what the widow has actually suc- 
ceeded to by virtue of the law of succession, and is in the 
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enjoyment of. Mr. Burnell’s translation from the Vyavahara 
Kanda of the Madhaviya, p. 31, was cited. The passage appears 
to refer to the succession of the wife on her husband’s death, 
and not to her subsequent enjoyment. The judgment of the 
Privy Council in Cossinaut Bysack v, Hurroosoondry Dossee (1) 
‘was relied upon as showing that the decision in Montri- 
ou’s Reports was considered as law; but the question of for- 
feiture by unchastity did not, as I have already remarked, 
arise in the case; and if was sufficient for the Judicial 
Committee to say that the widow did not forfeit her right of 
succession by removing from the brothers of her late husband. 
In the case of Parvatikom Dhondiram v. Bhikukom Dhondi- 
ram (2), the Court held that, if the inheritance be once vested in 
the widow, it is not, by Hindu law, liable to be divested, unless 
ker subsequent incontinence be accompanied by “loss of caste, 
unexpiated by penance, and unredeemed by atonement,” eiting 
1 Strange’s Hindu Law, and adopting the words in p. 136, and 
referring to Mr. Sutherland’s opinion, vol. 2, p. 269, that the 
degradation is the cause of exclusion from inheritance. It was 
argued that, as maintenance is forfeited, the estate of the widow 
should be also. But the text of Narada is:— Let the brothers 
allow maintenance to his (deceased’s) women for life, provided 
these preserve unsullied the bed of their lord; but if they 
behave otherwise, the brethren may resume that allowance» 
—Vyavastha Darpana, 29, And in Mr. Burnell’s work, page 30, 
a text of Narada is given:—If any one among brothers dies 
or renounces worldly affairs (z.e., becomes a religious mendicant) 
and leaves no issue, the rest may share his property, except 
the stridhan, and let them support his wives as long as they 
live, if they preserve undefiled the bed of their husband; but 
from others they may resume it (the stridhan).’ Thus we 
have in this case an express text authorizing the resumption. 
The absence of any text authorizing the heirs of the husband 
to resume the estate after the widow has succeeded to her 
decehsed husband’s property, is relied upon as showing that it 


a Shama Churn’s Vyavastha Darpana, 97; S. C, Morl. Dig., 198, and 
Clarke’s Add. Ca., 91. ` 
(2) 4 Bom. H. C. Rep, A. O., 25. 
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-eannot be divested. And this argument is strengthened by 
the fact that in another case there is an express text. 

Besides, the argument drawn from these texts is founded on 
an alleged .but false analogy between a widow’s estate and a 
widow’s maintenance. In the former case, the estate is given 
to her by express words, and is now here expressly taken away, 
and whilst hers it is independent of other ownership, her enjoy- 
ment being only according to the texts, subject to the advice or 
control of her male relatives. But maintenance is not so much 
aright in the estate of another as a duty of that other to be 
performed towards all those who but for the intermediate exist- 
ence of himself might be entitled to the estate. Let them 
allow a maintenance assigns a duty to the owner rather than a 
right to the widow, although such duty may be enforceable by a 
widow who is without reproach. Moreover, the verses in 
Mitakshara, Ch. ii, a. 1, v. 37, and Mayukha, Ch. iv, 8. 8, v. 2, 
would seem to show that even the incontinent widow of one 
who has actually possessed the estate is entitled to maintenance 
for her life.. 

‘Tt was argued that, in the Benares school, property inherited 
by a woman from her husband is classed among stridhan, and 
therefore these texts would apply to it; and that it is the same 
in the Mithila school. Whether this be so. according to the 
Mitakshara is at least doubtful. The contrary has been held 
by the High Courts both at Madras and Bombay in the cases of 
Sengamalathammal v. Valaynda Mudali (1); see also Kama- 
vadhani Venkata Subbatya v. Joysa Narasingappa (2) and Jami- 
yatram v. Bai Jamna (3) and apparently in the Privy Council 
also in the case of Bhugwandeen Doobey v. Myna Baee (4). It 
is certainly not so in the Bengal school, by the law of which we 
are to be governed in this case. I think I have now noticed all 
the arguments and authorities produced on the part of the 
respondents, and most of those for the appellant, the argument 
for whom was rested mainly upon the absence of any text that 
the estate of the widow should be divested if she became 


(1) 3 Mad. H. O. Rep., 312. (3) 2 Bom. H. O. Rep., 10. 
(2) da., 116, (4) 11 Moore's L A., 487. 
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unchaste; and also upon this that, although by the Hindu law 
there are various causes of exclusion from inheritance (Daya- 
bhaga, Ch. v), when the estate is once vested, it is not forfeited 
by the subsequent existence of any of them. In.the case of 
Mussamut Balgovinda v. Lal Buhadoor (1), it was held that a 
person who has once suceeded to property is not to be dis- ° 
possessed of itif he subsequently becomes insane. It was urged 
by the respondent’s pleader that there being no positive text 
governing the case, we must look to the principles of the law 
to guide us in determining it; and that the five texts afforded 
ample analogy, quoting the words of the Judicial Committee in 
the case of Katama Natchiar v. The Rajah of Shivagunga (2). 
There the question was how the property descended, and it was 
absolutely necessary to ‘determine it, Here the estate is by 
positive texts vested in the widow, and there is no necessity to 
determine that it shall be taken away from her, or to go beyond 
what has been declared by the texts to be the law. I think we 
are not at liberty to declare a doctrine, which is not shown to 
have been received and sanctioned by usage, to be the law, 
because it may seem to be analogous to a doctrine that has been 
received. Giving all the effect they deserve to the arguments 


‘founded upon the status of women under the Hindu law, and 


the peculiar character of a widow’s estate, I still am of opinion 
that the estate, once inherited, is not forfeited simply by un- 
chastity. ` 

I therefore answer the first question in the negative, and it 
is unnecessary to answer the second. 


(1) 8. D. A., 1854, 244. (2) 9 Moore's I. A, 589, at p. 608. 
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Before Sir R. Couch, Kt., Chief Jushce, and Mr. Justice Pontifex. 
HADJEE ISMAIL HADJEEK HUBBEEB (ona or THs Deranpants) v. 
HADJEL MAHOMED HADJEE JOOSUB (Praintirr). 
ROHIMA BYE AND OTHERS (THE OTHER Darenpantrs) v HADJEE 
MAHOMED HADJEE JOOSUB (Prarstirr).* 


Cause of Action—Jurisdiction—Letters Patent, 1865, cl. 12—Appealable Order— 


Receiver. 





The plaintiff, resident in Calcutta, sued H, resident in’ Bombay, but carry- 
ing on business by his gomasta in Caleusta, and others resident in Bombay, to 
set aside n release executed in Calcutta of his interest in certain property 
situate in Bombay, on the allegation that it had been obtained from him by 
false representations made by H. The plaint prayed that thefrelease might be 
declared void, and cancelled ; that a certain inventory and account relating to 
the said property, which the plaintiff alleged he had been induced to file ia 
Bombay by the falze representations of H, might be declared not binding on 
the plaintiff; for an account; and for the appointment of a receiver. 

Held, that the whole cause of*action did not arise in Calcutta so as to enable 
the plaintiff to sue in Calcutta without leave of the Court under cl. 12 of 
the Letters Patent. i 

The word “ defendant” in that clause menns all the defendants, if there are 
several defendants to a suit. It is not sufficient that one of the defendants 
should dwell er carry on business within the jurisdiction. i 

An appeal lies from an order granting leave to the plaintiff to institute a 
suit under cl. 12 of the Letters Patent. 

Quere.— Whether the High Conrt at Calcutta can appoint a receiver of 
property situate at Bombay ? 

APPRALS from an order of Macpherson, J., dated 17th Sep- 
tember 1873, and from orders dated 8th December 1873, and 5th 
January 1874, by which the first-mentioned order was made 
final against the appellant in the first appeal and the appellants 
in the second appeal, respectively. 

The suit in which the orders were made was brought by the 
respondent, a Mahomedan inhabitant of Calcutta, against the 
appellants in both appeals, Hadjee Ismail Hadjee Hubbeeb being 
described as of Mimonmollah in Bombay, but carryifig on 
business by his gomasta in Calcutta under the name of Soomer 
Jaffer, and Rohima Bye, Jan Mahomed Hadjee Joosub, and 


Hazira Bye, the appellants in the second appeal, as of Mimon- 
mollah in Bombay. 
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The plaint stated that one Hadjee Joosub Bolodina, a Maho- 
medan, died at Bombay, on 8th Névember 1867, intestate, and 
leaving considerable moveable and immoveable property situate 
in Bombay, of which: his widow, the defendant Rohima Bye, his 
three sons, Hadjee Daood Hadjee Joosub, since deceased, the 
plaintiff, and the defendant Jan Mahomed Hadjee Joosub, and 
his daughter the defendant Hazira Bye, were his only heirs 
and next of kin according to Mahomedan law; that Hadjee 
Joosub Bolodina had, about a year before his death, made over 
the management of his business and property to the defendant 
Hadjee Ismail Hadjee Hubbeeb, his grandson by a son who 
had predeceased him, and that the latter remained after his 
grandfather’s death in possession of the property and business, 


, but without taking out any letters of administration. The plaint 


then stated that the defendant Hadjee Ismail had dealt in a 
fraudulent and unjustifiable manner with the property of Hadjee 
Joosub Bolodina, and had by false representations defrauded 
the plaintiff of the share to which he was properly entitled in 
his father’s property, and had, by such false representations and 
the payment of a very inadequate consideration, obtained from 
the plaintiff a release, dated 22nd October 1870, and executed 
in Calcutta, of all the plaintiff’s interest in such property. 

The plaint prayed that the said telease might be declared 
fraudulent and void, and be brought into Court and cancelled ; 
that it might be declared that a certain inventory and account, 
which the plaintiff alleged he had been induced to file in the 
High Court of Bombay by the false representations of the 
defendant Hadjee Ismail, were not binding on him, and that they 
should be set aside; that an account might be taken of the 
property, estate, and effects of the said Hadjee Joosub Bolodina; 
that a receiver should be appointed; and that the defendant 
Hadjee Ismail should be restrained from dealing in any way 
with the property of the deceased Hadjee Joosub Bolodina. 

On 17th September 1873, on the application of Mr. Kennedy, 
it wag ordered by Macpherson, J., that the plaintiff should be 
at liberty to institute the suit in the High Court against the 
present defendants for the objects stated in the plaint, all of 
which were mentioned in the order. 

On 26th November 1873 an application, made on behalf of the 
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defendants resident in Bombay for a month’s time to file their _ 


written statement, was granted. 

On 8th December 1873 an application on notice was made 
by Mr. Evans on behalf of the defendant Hadjee Ismail, to 
reconsider and set aside the order of 17th September, and for an 
order that the plaint be taken off the file. 

In support of the application an affidavit of Soomer Jaffer, 
the gomasta of the defendant in Caloutta, was filed, which stated 
that the whole of the estate and effects of which an account 
was sought in the suit were in Bombay, and the account and 
inventory which it was sought to set aside had been prepared 
and filed in Bombay, and that, save and except the execution 
of, and payment of the consideration-money for, the said release, 
the whole of the matters, affairs, and transactions mentioned in 
the plaint, and in respect of which it was alleged the cause of 
action arose, took place at Bombay. It also stated that Soomer 
Jaffer was altogether ignorant of the matters in suit, except 
with regard to the completion of the release, and that all the 
documentary evidence, in regard to the questions in suit, and 
the witnesses for the defence, except as to the completion of the 
release, were in Bombay. 

This application was opposed by the plaintiff, who filed an 


affidavit stating that the defendant was carrying on business in > 


Calcutta; that the release was executed and registered, and the 
consideration-money paid, in Calcutta; that material and neces- 
sary witnesses who were personally acquainted with the matters 
in suit in relation to the execution of the release resided in 
Caleutta; that he, the plaintiff, was resident in Calcutta, and 
would be put to great inconvenience, trouble, and loss by having 
to institute a suit in Bombay; that the other defendants had 
given instructions to defend the suit, and had obtained a month’s 
time to make ,such defence; and that the defendant being 
resident, the release executed, and so part of the cause of 
action having arisen, in Calcutta, the Court had jurisdiction 
to entertain the suit. i .., 


MAOPHERSON, J.—It is unnecessary to say what I should 
have done had the other defendants,—those who are not personally 
liable to the jurisdiction of this Court,—appeared here to-day ; 
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but I cannot order the plaint to be taken off the file now,’ when 
‘the only person who appears to object to the case being tried 
here is one-who is personally liable to the jurisdiction of this Court. 
There are two distinct grounds of jurisdiction in the matter: the 
first, which is applicable to all the defendants, is that a very 
substantial part of the cause of action (to wit the execution, &e., 
of the release) arose within the local jurisdiction of this Court ; 
the second is that the defendant, who now objects to the suit 
being entertained here, carries on business in Calcutta by his 
gomasta, and is therefore personally subject to the jurisdiction 
of the Court. As the other defendants do not object to the suit 
being instituted here, I do not see how I can order the plaint to 
be taken off the file, merely because a defendant who is un- 
doubtedly subject to the jurisdiction objects to being sued here. 
I express no opinion as to how much of the relief sought in the 
plaint will be obtainable in this suit even if the plaintiff proves 
his case. The application is refused, but the costs will be costs 
in the cause. 


On 11th December the defendant Hadjee Ismail appealed from 
this order. 


On 22nd December 1873 Mr. Evans made a similar applica- 
tion on behalf of the defendants who were resident in Bombay, 
and who had obtained a month’s time to file their written state- 
ment. The affidavit of Soomer Jaffer, in support of the applica- 
tion, was substantially similar to that filed in support of the 
previous application. ’ 


The affidavit of the plaintiff stated that he did not seek any 
relief against the defendants resident in Bombay, or to obtain 
any thing to their prejudice, on the contrary they would be 
benefited by the result of the account which it was sought to 
obtain in the suit. 


This application was refused by an order made by Macpher- 
son, J., on th January 1874, the learned Judge however 
remfirking that the balance of convenience was certainly in favor 
of the case being tried at Bombay. From this order the 
defendants appealed. 

Mr. Ingram and Mr. Evans for the appellant in both appeals. 

Mr. Kennedy and Mr. Branson for the respondent. 
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Mr. Ingram contended that cl. 12 of the Charter did not apply 
to such a case as this, where part of the cause of action arises 
in one presidency, and part in another. That clause only 
applies where part of the cause of action arises within the local 
original jurisdiction of the High Court, and part out of the local 
jurisdiction, but in the jurisdiction of some Court subordinate to 
the High Court in which the plaint is sought to be admitted, 
and subject to its general superintendence. [Coucu, C.J.— 
There are no words to that effect in the clause.| It is submitted 
that is the meaning of the clause. The admission by the 
defendants of the jurisdiction, which it is said they have made 
by their application for time to file their written statement, 
could not give the Court jurisdiction; that depends on statutory 
enactment, The plaint should have been taken off the file, at 
any rate, with respect to the defendants residing at Bombay. 


Mr. Evans on the.same side.— Macpherson, J., was of opinion 
that the balance of convenience was in favor of having the suit 
tried in Bombay, and yet he allowed it to proceed on the ground 
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that the principal defendant resides within the jurisdiction. It is ` 


submitted this was erroneous. The word “ defendant” in ol. 12 
means all the defendants where there is more than one; and, there~ 
fore, if a plaintiff bases his right to suein a High Court on the fact 
that parties against whom he has a cause of action carry on busi- 
ness within the jurisdiction of the Court in which he wishes to 
bring his suit, it is not sufficient that one only of such parties is 
within the jurisdiction of such Court ; but all the defendants must 
be within the jurisdiction; see too s. 40f Act XXIII of 1861. 
[Mr. Kennedy.—In Act VIII of 1859, there is an interpretation 
clause providing that the “ singular shall include the plural,” but 
there is nothing of the kind in the Charter.] The reason of 
the thing is in favor of this construction of the clause. [Coucn, 
C.J.—Otherwise many cases would be left unprovided for. | 
There is no reason then in the fact that one defendant carries 
on business in the jurisdiction for allowing the suit to be tryed 
here. If leave to institute the suit has not been obtained, and 
jurisdiction thereby created, leave can not be granted after- 
wards-— Shaikh Abdool Hamed v. Promothonauth Bose (1). 


(1) LL J. N. 8., 218. 
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‘Mr. Kennedy, for the respondent, contended that the order 
granting leave to institute the suit was not an appealable 
order—The Justices of ithe Peace v. The Oriental Gas 
Company (1). There it is said :—“ We think that judgment in 
cl. 15 means a decision which affects the merits of the question 
between the parties by determining some right or liability. It 
may be either final, or preliminary, or interlocutory, the 
difference between them being that a final judgment determines 
the whole cause or suit, and a preliminary or interlocutory 
judgment determines only a part of it, leaving other matters 
to be determined.” This is a merely, preliminary order. 
[Coucnu, C.J.—Is it not a final order by which jurisdiction 
is created?]. From the case of The Justices of the Peace v. The 
Oriental Gas Company (2), it appears to be an order to which 
the provisions of s. 363 of Act VIII of 1859 would apply; 
in that case, it was held the judgment must be a judgment 
according to the meaning of Act VIII of 1859;—“ some 
right or liability must be decided by it.” [Coucu, C.J.— 
This order is a, decision on a right to bring a suit, ie., the 
jurisdiction] It is then submitted that the discretion of the 
Court has been rightly exercised in refusing to take the plaint 
off the file. The main cause of action is to set aside a release, 
the execution of which took place in Calcutta, and it alleged to 
have been obtained by fraudulent representations. [Coucu, 
C.J.—To show that you would have to prove matters which tcok 
place in Bombay. According to the decisions of this Court that 
would be part of the. cause of action. I however should be in-. 
clined to agree with Holloway, J.; see DeSouza v. Coles (3).] 
The fact that those representations were made in Bombay does 
not prevent the whole cause of action from arising in Calcutta. 
As to representations by an agent, see The National Exchange 
Company v. Drew (4). And as to the cause of action arising 
in Calcutta, see Harjiban Das v. Bhagwan Das (5), where it was 
held that the whole cause of action did not arise in Calcutta, but 
on &ppeal this was not confirmed; see also Luddy v. Johnson (6). 
{Coucu, C.J.—There the cause of action was the prosecution : 

(1) 8 B. L. R., 433; at p.452, (4) 2 Macq., 108. 

(2) Id., see p. 454. - (5) 7 B.L. R., 102; on appeal, ıd., 536. 

(3) 3 Mad. H. O. Rep., 384. (6) 6 B. L. R., 141. 


i 
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that is quite a different case.] A suit may be instituted against 
any defendant or defendants who are residing in the jurisdic- 
tion—Prem Shook v. Bheehoo (1). [Couos, C.J.—I think I 
should be bound by the decisions of this Court: see also Cherry v. 
Thompson (2). ] ms 

It would be very inconvénient if the plaint was now ordered 
to be taken off the file, and brought in another Court. A suit 
is not invariably to be brought in the most convenient Court. 
The suit might proceed in this Court, at any rate against the 
defendant who is resident in Calcutta, to have the release set aside. 


Mr. Ingram in reply.—The principle laid down in The Justices 
of the Peace vy. The Oriental Gas Campany (3) applies to this 
case: the order appealed from is an order creating jurisdiction 
which did not exist before. [Coucn, C.J.—If the plaintiff sued 
in Bombay, he would have to give security for costs; here he 
would not. If we decide that the suit should be brought in 
Bombay, are you willing to allow him to sue without requiring 
him to give security for costs?] Yes, we are willing to do that. 


The judgment of the Court was delivered by 


CoucH, C.J. (who, after stating the facts, continued) :— 
Now, in considering what conclusion we ought to come to in 
these appeals, we must look at the case asa whole. Mr. Kennedy, 
who appeared for the respondent, intimated that, if he were not 
allowed to take any other course, he would be glad to have the suit 
treated as a suit against the first defendant to set aside the 
release. But that cannot be allowed, because merely to set aside 
therelease in a suit against the first defendant would leave all the 
material questions to be decided in another suit. The real 
object of the suit is that au account may be taken of the 
property left by the deceased, and the share of the plaintiff 
ascertained, and provision made for his receiving it. The first 
defendant might fairly claim that the other three persons who 
‘are interested in the property, and who would be entitled to be 
heard as to the amount of the plaintiff’s share, and to be pfesent 
at the taking of the accounts, should be parties to the suit. 

(1) 3 Agra H. C. Rep., 242. (2) L. Ra 7 Q B., 678. 
(3) 8 B. L. R., 433. 
13 
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The plaintiff cannot be allowed when the case comes here on an 
appeal from the order of Macpherson, J., to say that 
he. would prefer to: put his suit in another form. He fled his 
plaint against the four defendants and prayed for relief againat 
all, and in the order by which he was at liberty to bring his suit 
in this Court, the object of it was expressly stated. We must 
therefore treat it as a suit which has been brought against all 
four defendants, and properly brought against them. 

The decision of this case depends upon the construction which 
is to be put on the 12th clause of the Charter of the High Court 
of 1865. It provides that, in the case of suits for land or im- 
moveable property, the High Court shall have jurisdiction when 
the land or property is situated within the limits of the ordinary 
original jurisdiction of the Court, and in all other cases if the 
cause of action shall have arisen either wholly, or, in case the 
leave of the Court shall have been first obtained, in part, within 
such limits, or if the defendant at the time of the commence- 
ment of the suit shall dwell or carry on business, or personally 
work for gain within them. 

Here the cause of action cannot be said to have arisen wholly 
in Calcutta. We do not propose to enter into what might be a 
difficult discussion of the various decisions as to the meaning 
of cause of action. The conflict of decisions in the Courts in 
England appears still to continue, for, in one of the latest cases 
on the subject, Durham v. Spence (1), the learned Judges were 
divided in opinion. Here the cause of action, whatever may be 
the true meaning of the expression, cannot be said to have arisen 
wholly in Calcutta. The fraudulent representations which led 
to the execution of the release may have been made, and the 
release may have been executed here, but the cause of action 
in this case consists of more than that. It includes the effect 
of the release upon the plaintiffs share of the property. If 
there had been no:property, the execution of the release would 
_not have injured the plaintiff in any way. In order to consti- 
tute a cause of action, there must be an injury to him from the 
operation of the release. Then where did the release take effect; 
where was it operative? The property was in Bombay. It 

x (1) L. R., 6 Ex, 46. ' 
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might be said that, as regards the moveable property, the plain- 
tiffs share of it would follow him, and if he dwelt ia Calcutta, 
the moveable property to which he was entitled would be there. 
It would perhaps be a somewhat far-fetched application of the 
doctrine to hold that the release operated in Calcutta in regard 
to the plaintiffs share of the moveable property. It certainly 
could not do so in regard to the share in thé immoveable pro- 
perty which apparently formed the greater portion of what the 
plaintiff claimed to be entitled to. That was in Bombay, and 
that part of the cause of action arose there. In such a case 
as the present, I think the cause of action in respect of the 
immoveable property arose in the place where the release took 
effect, and the suit comes within that part of the clause which 
provides that the leave of the Court must be obtained. I shall 
speak presently of the other part of it which gives jurisdiction 
in the case of the defendant dwelling or carrying on business 
within the limits of the ordinary original jurisdiction. 

Again the suit asks for an account to be taken. The proper 
place for taking the account would certainly be where the 
property is situated, and a3 regards a cause of action for not 
accounting, it may well be said also to arise in Bombay. Farther, 
the Court is asked in the suit to appoint a receiver. Without 
deciding that whether this Court might or not appoint a receiver 
of the property in Bombay, it would certainly be a most incon- 
venient course to adopt. And Iam not prepared to say that 
this Court could appoint a receiver for the property which is 
within the jurisdiction of the Bombay Court. All this shows 
that the plaintiff cannot bring his case within the part of the 
clause which says ‘that the cause of action shall have arisen 
wholly within the jurisdiction of this Court. 


Then we have to consider what is the effect of the other part 


of the clause :—* If the defendant at the time of the commence- 
ment of the suit shall dwell or carry on business, or personally 
work for gain within such limits.” The principal defendant 
(I should rather say the first defendant, for the other defendants 
are as much interested in the result of the suit as he can be), it 
is admitted, carries on business in Calcutta, and if it be sufficient 
for one defendant in the suit to dwell or carry on business 
within the limits of the jurisdiction of the Court, the plaintiff 
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is entitled to bring his suit here, as he has done, and he need 
not have applied for the leave of the Court. Now the words, 
ifread literally, will not apply to a case of several defendants at all. 
They are:—* If the defendant at the time of the commencement 
of the suit shall dwell.” But that would not be a reasonable 
construction by which the great number of suits with more than 
one defendant would be left unprovided for; and so, we may 
and ought to read the expression “ the defendant” as meaning 
defendants.” But then if we are to read it as for one purpose 
as including the plural, and so as to bring suits against several 
defendants, within the clause, it seems to me but reasonable 
that we should read it in the same way for the other purpose. 
In fact to say, that it is sufficient for one defendant to dwell or 
carry on business within the jurisdiction would be to insert 
something into this clause which is not there. It would be 
saying if any of the defendants or any defendant dwells or 
carries on business within the limits. It being necessary to 
give to the word “defendant” such a meaning as to include 
more than one, for the purpose of applying it to suits where 
there are several defendants, I think we ought also to hold 
that the dwelling or carrying on business must be of all the 
defendants, The expression is used not as indicating an indivi- 
dual defendant in a suit, but the party to the suit defendant, 
which may be one person or several. This mode of construc- 
tion has been adopted by the Courts in England upon the 
Statute 9 and 10 Vict., c. 95, s. 128, which uses similar words, 
and provides for the concurrent jurisdiction of the superior 
Courts with the County Courts where the plaintiff dwells more 
than 20 miles from the defendant, or where the cause of action 
did not arise wholly, or in some material point, within the juris- 
diction of the Court within which the defendant dwells or 
carries on his business at the time of the action brought. Upon 
that section it has been held that defendant means all the 
defendants in the suit, Hickie v. Salamo (1) was a case on 
the onstruction of the word “ plaintiff,” but in it the previous 
cases of Parry v. Davies (2) and Doyle v. Lawrence (3) were 
recognised as authorities, Platt, B., who gave the judgment, 


(1) 8 Ex, 59. (2) 1 L. M. & P., 879. 
(8) 2 L. M. & P., 368. 
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refers to those cases and says :—“ The Court of Common Pleas 
adopted Lord Cranworth’s decision in Parry v. Davies (1), and 
held that the residence of one of the defendants more than 20 
miles from the plaintiff, made that case one of concurrent juris- 
diction within the same section. The same principle must apply 
to a plurality of plaintiffs.” There the question was whether 
the plaintiff dwelt more than 20 miles from the defendant, 
because by the words of the Statute, if he did, the superior 
Court had jurisdiction, and the Court held that, if one of the 
plaintiffs lived more than 20 miles from the defendant, there was 
concurrent jurisdiction. 

The result then of a consideration of the clause in the Charter 
is that this was a case in which it was necessary that the leave of 
the Court should be obtained to bring the suit in Calcutta. 

It was held by the High Court at Madras in DeSouza v. 
Coles (2) that an order made under this clause of the Charter 
was subject to appeal. We may not agree in all the reasons 

-which the learned Judges of that Court gave for their decision, 
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but we do agree in the conclusion that this is an appealable — 


order. It is of grent importance to the parties. It is nota 
mere formal order, or an order merely regulating the procedure 
in the suit, but one that has the effect of giving a juripdiction 
to the Court which it otherwise would not have. And it may 
fairly be said to determine some right between them, viz., the 
right to sue in a particular Court, and to compel the defendants 
who are not within its jurisdiction to come in and defend the 
suit, or if they do not, to make them liable to have a decree 
passed against them in their absence. 

Where the order of the learned Judgeis founded upon matters 
within his discretion, the Court on appeal would be reluctant 
to reverse his order, And there might be cases where the 
decision was founded so entirely on a matter within his discre- 
tion that we should not do so, Here Macpherson, J., 
appears to have proceeded not so much in the exercise of any 
discretion which he considered he had, but rather to have 
thought that he was bound by law, and to have decided more 
on legal grounds than according to his discretion. His judg- 


(1) 1 L. M. & P., 379. (2) 3 Mad. H. C. Rep., 384. 
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ment shows that in his opinion it would be more convenient that 
the suit should be tried in the Bombay Court. There is, how- 
ever, & difficulty which might have arisen in the suit being 
brought in the High Court at Bombay. . The plaintiff is not 
residing within the jurisdiction of that Court, and if he had 
brought the suit there, the defendants might have applied to the 


` Ronma Bre Court to compel him to give security for costs. The suit may 


have been brought herd to avoid his being placed in that position. 
This being a possible hardship on the plaintiff, we thought we 
ought to enquire whether the defendants, in case a suit was 
brought in the High Court at Bombay, would undertake not 
to ask for security for costa, and Mr. Ingram, who appeared for 
them, at once said they were willing to undertake not to ask for 
security. That being the case, it seems to us that all the circum- 
stances show that this is a suit which ought to be brought in 
the High Court at Bombay, and not in this Court. This Court, 
the whole case being before it, and exercising the powers which 
it has of deciding whether it is fit that the suit should be brought - 
here or not, decides that it ought not to be brought here, and 
that leave to do so ought not to be given. We therefore reverse 
the order by which the leave has been granted, and the orders 
dismissing the applications by the appellants to take the plaint 
off the file,.and we direct that the’ plaint be taken off the file. 
But before the order of this Court is drawn up, we must secure 
the plaintiff by requiring that the solicitors for the defendants 
give an undertaking on their hehalf, not to ask for security for 
costs if the plaintiff should bring a suit against those defendants 
in the High Court at Bombay substantially for the same purpose 
as the present suit is brought for. 

We think that the parties should bear their own costs both of 
this appeal and of the proceedings before Macpherson, J. 
The costs will be taxed as between attorney and client on 

' scale No. 2. 


Appeal allowed. 
Attorneys for the appellants: Messrs. Gray, Sen, and Farr. 
Aitorney for the respondent: Mr, Camell. 
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APPELLATE CIVIL. 





Before Sir Richard Couch, Kt., Chief Justice, Mr. Justice L, S. Jackson, and 
Mr. Justice Pontifex. č 


HURDEO NARAIN SAHU (PuromaseR in EXECUTION) v. ORIDHART 
SINGH (JUDGMENT-DEBTOR).* 


Appeal to Privy Council—Leiters Patent, 1866, ol. 39— Order made on Appeal— 
Order made under 24 & 26 Vici, c. 104, 8. 15—Sale in Ezecution—Con- 
Jirmation—Act VIII of 1859, 8. 259. 


Certain property having been gold in execution of a decree, the judgment- 
debtor applied to have the sale set aside. This application was rejected; 
but a review of the order rejecting it was subsequently granted, and the sale 
eet aside; and an application by the auction-purchaser for the cancelment 
of the order setting aside the sale was refused. Thereupon the purchaser 
applied by petition to the High Court praying that the order made on 
review might be reversed. In his petition he submitted that “ the sale ought 
to have been confirmed” when the application of the judgment-debtor to 
have it set aside was first rejected, but the petition did not contain a formal 
prayer for confirmation of the sale. A rule, however, was granted calling on 
the judgment-debtor to show cause why the order’ reversing the sale should 
not be set aside and the gale confirmed, which rule, after argument, was made 
absolute. The judgment-debtor having obtained leave to appeat to the Privy 
Council ‘from the order making the rule absolute, the purchaser objected that 
such order was not appealable under cl. 39 of the Degrees Patent, 1865, on 
the ground that it was not an order “ made on appeal.’ 

Heid, that as the purchaser had obtained a rule calling on the judgment- 
debtor to show cause why the sale should not be confirmed, and had allowed 
that rule to be made absolute, he could not contend that the order making the 
rule absolute was not an order made on appeal. ` 

Semble.—Orders made by the High Court under s. 15 of 24 & 25 Vict., 
o. 104, are subject to, appeal to the Privy Council. 

Raja Syud Enaet Hossein v, Rani Rouskun Jehan (1) distinguished. 


APPEAL from an order of Markby, J., dated the 14th August 
1873, admitting an appeal to Her Majesty in Council from on 


* Appeal under cl. 15 of the Letters Patent of 1865, against the decree of 
Markby, J., made on the 14th of August 1873, in Rule No. 171 of 1878, 
connected with Privy Council Appeal No. 12 of 1878. 

(1) 1B. UR, FB, 1. 
14 
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order made by a Division Bench (Kemp and Pontifex, JJ.) 
J the 11th March 1873. 

The appeal arose out of the following proceedings :— 

In execution of ẹ decree obtained against the present respond- 
ent Gridhari Singh, his property was sold on the 9th September 
1872 and purchased by the appellant Hurdeo Narain Sahu. An 
application by Gridhari to the Subordinate Judge of Bhagulpore 
to have the sale set aside on the ground of irregularity 
and inadequacy of price was rejected on the Ist October 
1872. No order, however, confirming the sale was then made; 
and on the 4th November 1872, the Subordinate Judge admitted 
a petition from Gridhari applying for a review of the order of 
the 1st October, and stating that he had brought with him the 
amount due under the decree with interest. Upon this, and 
without further enquiry, the Subordinate Judge ordered that the 
amount, if really brought, should be deposited, and on the 9th of 
November, in the absence of Hurdeo Narain, and without notice 
to him, he ordered the sale to be set aside. Thereupon, on the 
11th November 1872, Hurdeo Narain presented a petition to the 
Subordinate Judge, in which he contended that the order of the 
9th November 1872 setting aside the sale was erroneous and 
without jurisdiction. This petition was rejected, and Hurdeo 
then applied to the High Court on the 23rd November 1872 to 
set aside the order of' the 9th November, the following being the 
grounds raised in his petition :— 

“ 1st,—-That, under s. 257 of the Civil Procedure Code, the 
sale ought to have been confirmed when, on the lst October 1872, 
the Subordinate Judge rejected the petition of the judgment- 
debtor to set aside the sale; that the right of the petitioner to 
have the sale confirmed became absolute, subject only to an 
‘appeal to the High Court. The Subordinate Judge, therefore, 
acted without jurisdiction in entertaining an application of 
review of the order disallowing the objections to the sale. 

¢ 2nd.—That the order of the Subordinate Judge, dated the Ist 
October 1872, rejecting the judgment-debtor’s objections to the 
sale, not being a decree, the provisions of s. 376 of Act VIII of 
1859 do not apply, and the Subordinate Judge had no jurisdic- 
tion to entertain the application for review. : 


2 
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“ 3rd.—That if, for argument’s sake, it be conceded that the 
Subordinate Judge had jurisdiction to entertain the application 
for review, still the order that was passed for setting aside the 
sale was without jurisdiction, inasmuch as no notice was issued 
to the petitioner, and the procedure prescribed by Ch. xi of 
Act VIII of 1859 had not been carried out. 

“ 4th,— That there is no evidence in the case that the property 
was sold at an under-valuation; and that, without evidence of 
. material injury to the judgment-debtor, the Subordinate Judge 

had no jurisdiction to set aside the sale merely in consequence of 
some alleged irregularity in publishing and conducting the sale.” 

‘The petition set out the facts of the case and asked that the 
order of 9th November might be set aside, but did not conclude 
with any formal prayer that the sale should be confirmed. The 
learned Judges, however, of the Division Bench, to which the 

‘application was made (Kemp and Glover, JJ.), granted a rule on 
the 14th December 1872 calling upon Gridhari Singh “to show 
cause why the order of the Subordinate Judge, dated the 9th of 
November 1872, reversing the sale held on the 9th of September 
1872, should not be set aside and the said sale confirmed.” 

The rule came on for argument on the llth March 1873, 
before Kemp and Pontifex, JJ., who directed that the order 
of the Subordinate Judge setting aside the sale’ should be 
reversed and the sale confirmed; the learned Judges expressed 
an opinion that “it was the duty of the Subordinate Judge, 
when he rejected the application and overruled the objections 
of the debtor, to pass an order confirming the sale which had 
become absolute, and to grant a certificate to the auction-pur- 
chaser under a. 259.” From this order Markby,J. .,0n the 14th 
August 1873, gave the judgment-debtor, Gridhari Singh, leave 
to appeal to Her Majesty in Council, and the purchaser, Hur- 
deo Narain, thereupon preferred the present appeal on the 
ground that the order of the 11th March was not subject to an 
appeal to Her Majesty in Council. š 

The Advocate-General, ofig. (Mr. Paul) for the appellant.— 
The order of the 11th March confirming the sale was not “made 
on appeal,” buat upon an application under cl. 15 of the Letters 
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1874 Patent, 1865, and therefore is not one in respect of which cl. 39 
Re ieee eae of the Letters Patent, 1865, gave an appeal to Her Majesty in 
v Council. The order objected to by the appellant was one set- 
GRIDHARI 

Bice. ting aside a sale in execution ; such order is final; see s. 257, Act 
VIII of 1859.. In Nasiruddin Khan v. Indronarayan Chow- 
dhry (1) a Full Bench held that the word “ final” in s. 378 
meant final as to appeals though not as to reviews. The appel- 
lant did not pray for the confirmation of the sale. [Coucs, C.J. 
—He took a rule calling on the judgment-debtor to show cause 
why the sale should not be confirmed.] It does not follow that 
that meant “ be confirmed by the High Court.” [Ponrirex, J. 
—The terms of the rule were certainly calculated to mislead the 
judgment-debtor.] However that may be, the order confirming 
the sale was in no sense “made on appeal.” See Raja Syud 

Enaet Hossein v. Rant Roushun Jehan (2). 


Baboo Mohesh Chunder Chowdhry for the respondent.—If the 
appellant had adopted the proper course instead of taking the 
rule in ita present form, the order of the High Court would have 
been merely to set aside the order reversing the sale. The case 
would then have been remanded, and if upon such remand the 
original Court had confirmed the sale, the judgment-debtor 
might have appealed to the High Court and would have been 
entitled to appeal from ita order, if against-him, and he has not 
lost this right merely because, in order to avoid circuity and 
expense, he waived the objection to the rule as it stood. But 
secondly, it is submitted that the order making the rule 
absolute ‘was practically an order made on appeal. The terms 
of s. 9 of 24 and 25 Vict., c. 104, show that the High Court 
possesses only two kinds of jurisdiction—original and appellate, 
and this also appears from the clauses of the Letters Patent of 
1865, which refer to the civil jurisdiction of the High Court. 
This order was not made in exercise of original jurisdiction, and 
mugt therefore have been madein exercise of appellate jurisdiction. 


_ The Advocate-General in reply.—24 and 25 Vict., c. 104, e. 9, 
confers on the High Courts not merely such jurisdiction aa is 


(1) B. L. R., Sup. Vol., 367. (2) 1 B. L. R, F. Bọ, 1. 
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granted by the Letters Patent, but also “all jurisdiction and 1874 
every power and authority whatsoever in any manner vested in eee 
any of the Courts” abolished by the Act save as by the Letters v. 
Patent might be otherwise directed. Many orders are made ees 


under s. 15 of that Statute which are not made on appeal. 


Cur. adv. vult, 
The judgment of the Court was delivered by 
Covom, C.J.—(who, after stating the facts, continued) :— 


The case came before the learned Judges, apparently under 
the power, which it has been considered is given to the High 
Court by the 15th section of the High Courts Act, to annul or 
reverse the decisions of Courts subject to its appellate juris- 
diction where the Court considers that there is a want of juris- 
diction, or the jurisdiction has been exceeded. If the Court, 
when it made the order of the 11th of March, had simply exer- 
cised the power of annulling or reversing the order of the 
Subordinate Judge, the case would have gone back to him, and 
it would follow, from the decision of this Court, that he would 
have confirmed the sale. His order confirming the sale would 
have been subject to an appeal to this Court, and the order of 
this Court, assuming that the subject-matter was of the appeal- 
able value, would have been subject to an appeal to Her 
Majesty in Council: Instead of this course being adopted, the 
present appellant took a rule calling upon the opposite party to 
show cause why not only the order of the Subordinate Judge 
should be reversed, but why the sale should not be confirmed, and 
allowed that rule to be made absolute. In fact, the position 
which he takes is, that while he seeks to have the benefit of the 
order of this Court confirming the sale, he contends that there 
can be no appeal to Her Majesty in Council from it, as it 
was not made by the High Court on appeal within the meaning 
of the clause in the Charter which gives this appeal. I think 
that having as it were asked the Court to make the order gon- 
firming the sale, he cannot now be allowed to say that it was not 
an order made on appeal by this Court; it was only by this 
Court acting as on an appeal to it that such an order could be’ 
made, By the appellant’s own act and consent a procedure has 
e 
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184s been adopted in which this Court has, as a Court of Appeal, 
Beer eS g Confirmed the sale without the intermediate step being taken of 
Garam ending the case back to the Subordinate Judge, by whom the sale 
Siscx. would have been confirmed, and then there might have been an 
appeal to this Court. I think under those circumstances it is not 
open to the appellant to contend that this is an order which was 
not made on appeal, and therefore does not come within the 39th 

clause of the Charter. 

Although it may not be necessary in this case to decide the 
general question whether orders made by the High Court in the 
exercise of the supposed power which is conferred upon it by the 
15th section of the High Courts Act are subject to appeal to the 
Queen in Council, I am prepared to say that I think they do 
come within the 39th clause. I mean that if they are not strictly 
within the words, they are within the intention of it. This 
Court is asked, under the power which it is supposed to have, to 
reverse or annul a decision of a Court subordinate to it on 
account of a defect in law, a want or an excess of jurisdiction. 
In some cases the Court has gone beyond this in the grounds 
upon which it has acted. It is true that the case does not come 
before the Court in the form of an appeal, either regular or 
special, but the effect of what is done by the Court in cases of 
this description is the same as if the order had been reversed on 
an appeal. If the Court is to exercise this power under the 
15th section of the High Courts Act, I think the words of the 
39th clause in the Charter should be construed liberally, and so 
as to give the person against whom the decision of the High 
Court is a right of appeal to Her Majesty in Council, provided 
of course that the subject-matter is of sufficient value. The 
words are “ from any final judgment, decree or order of the said 
High Court of Judicature at Fort William in Bengal made on 
appeal.” If we look at the substance, the real result of the 
providing, the effect which it has, I think it might be con- 
sidered within the intention of these words. This opinion does 
not, so far as our decision in this case goes, conflict with the 
decision of the Fall Bench in Raja Syud Enaet Hossein v, 
Rant Roushun Jehan (1). There the order was made on an 


(1) 1 B. L. Bọ F. Bọ 1. 
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application for a review. Whether that decision be a sound 1874 
one or not, and whether it would be upheld by the Judicial, Huanso 
. . Sie are ARAIN SAHU 
Committee of the Privy Council, it is not necessary now to v 
i r k E GRIDHARI 
consider. The present case is ofa different description; and for Sixx. 
the reasons which I have given, I think that orders made by the 
Court under s. 15 of the Act of Parliament ought to be 
subject to appeal to Her Majesty in Council. -The result there- 
fore is that we dismiss the present appeal with costs, 
Jackson, J., who is not able to be present today, concurs in 
this judgment. > l 
ù Appeal dismissed, 





ORIGINAL CIVIL. 





Before Mr. Justice Pontifer. 


E. L. GASPER (waranty cartao GONSALVES) v. W. GONSALVES, 1874 
Marchb gal. 


Matrimonial Suii—-Suit for a Declaralory Decree—Jurisdiction—Indian 
Divorce Aci (IV of'1869), s8. 4 & 18—Act VIII of 1859, s. 15—Invalia 
Marriage. 

The High Court cannot entertain a suit of a matrimonial nature otherwise 
than as provided by the Indian Divorce Act; and therefore has no jurisdiction 
to make a decree of nullity on the ground that the marriage was invalid, ` 

Semble.—A marriage celebrated in accordance with the law of the domicile 
of the parties may be valid, although it would be invalid by the law of the 
place where the marriage was celebrated. 


Tus was a suit for a declaratory decree that the plaintiff was 
a feme sole, and not the wife of the defendant, and for. an injunc- 
tion that the defendant might be restrained from asserting that 
she was bia wife, and from attempting to enforce as against her 
any right as her husband. The facts of the case were as 
follows :—The plaintiff, an infant of the age of 18 years, was, on 
the 14th May 1855, residing in Calcutta, where her mother? her 
only parent then alive, was domiciled. It was not proved 
whether the, plaintiff was a Protestant or a Roman Catholic. 
On the same date the defendant Gonsalves was also living in 
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Calcutta, and the plaintiff alleged, but it was not proved, that he 
was a minor and a Roman Catholic. The plaintiff deposed that 
the defendant had before the 14th of May 1855 more than once 
proposed marriage to her, but that her mother was against it. It 
was further proved that on the 14th May 1855, the plaintiff and 


‘defendant went from Calcutta to Chandernagore, and thata 


religious ceremony of marriage between the plaintiff and 
defendant was solemnized in the Roman Catholic Cathedral at 
Chandernagore by 2 Roman Catholic priest. A certificate of 
such marriage signed by the. priest and. attested by two wit- 
nesses was entered in the Register of the Church at Chander- 
nagore, and a certified copy of such entry was produced, which 
ran as follows :—“ I, the undersigned, certify that Mr. William 
Gonsalves, aged 20 years, has been married to Miss Emeline 
Letitia Gasper, aged 18 years, on the 14th May 1855. She, being 
a Protestant, promised on oath to bring up the children their 
marriage may be blessed with in the Catholic religion in the 
presence of two witnesses, Mr. David John Martin and Mr. 
Richard Burnham, who signed with us.” 

One of the attesting witnesses David Martin was a cousin of 
the plaintiff, and had since died. The other attesting witness 
Richard Burnham was examined, and he said he was thirty-two 
years old at the time of the marriage; he and the plaintiff both 
deposed that no civil officer was present at the marriage, and 
that no notices were given in accordance with the requirements 
of the French law. Charles Martin, a brother of the plaintiff's 
mother, also stated that the morning after the marriage the 
plaintiff's mother told him that she had not consented to the 
marriage. Immediately after the marriage the plaintiff and 
defendant returned to Calcutta, and from that time until 
1867 lived together as:man and wife, and it appeared that 
four children were born of their union, all of whom died infants. 
Since 1867, the parties had lived separate from one another, and 
the plaintiff had supported herself by her own exertions. The 
plamtiff deposed that she first became aware of the alleged 
invalidity of the marriage very shortly before filing the plaint 
in this suit, that the defendant had no employment and had 
taken to intemperate habits, and that he now sought to live upon 
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her earnings derived from her business as a milliner, which 
business she had established alone and without any aid or assist- 
ance from the defendant. i 


The suit was undefended. 


Mr. Kennedy, for the plaintif, contended that she was 
entitled to a decree under s. 15 of Act VIII of 1859. It isin 
the discretion of the Court to grant a merely declaratory decree, 
but here more than that is asked for, viz., an injunction to 
restrain the defendant from asserting his rights as a husband. 
[Pontivex, J.—Does not that section only refer to rights of 
property, not of status?] There is no provision in the Indian 
Divorce Act for a decree for nullity of marriage on the 
ground that the marriage is invalid: if this suit will not lie, the 
plaintiff has no remedy. The decree would not be a judgment 
in rem, but only declare the status as between the plaintiff and 
defendant ; see The Duchess of Kingtou’s case (1.) As a Court 
of Equity, this Court can grant relief in this suit. The defendant 
claims rights against the plaintiff to her injury. A Court of 
Equity will grant relief where injury, as trespass, is threatened ; 
see Stanford v. Hurlstone (2). On the question of the inval- 
idity of the marriage, the following cases were cited :— Scrim- 
shire v. Scrimshire (3), Middleton v. Janverin (4), Lacon v. 
Higgins (5), and Kent v. Burgess (6). 

Cur. adv. vult. 


Pontirex, J. (after stating the facts as above, conti- 
nued):—The defendant has not appeared at the hearing, and, 
therefore, I am under the disadvantage of not having heard 
any argument in defence of the marriage. 

The plaintiff’s Counsel claimed a declaratory decree under 
s. 15, Act VIII of 1859. This suit, however, is clearly a matri- 
monial suit. It would, in my opiuion, be most unadvisable 
for me, sitting as a Court of first instance, to make any degree 


(1) 28m. L. O., 6th ed., 679. (4) 2 Hagg. Cons., 437. 
(2) L. R., 9 Ch., 116. (5) 3 Starkie, 178. 
(3), 2 Hagg. Cons., 395. (8) 11 Bim., 361. 
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disturbing this marriage, unless I was very clearly convinced 


Gasrer that the Court had jurisdiction to do so. But I am more 
Goxsatves. than doubtful whether this Court has jurisdiction to entertain 


this suit under the law as it now stands. The Indian Divorce 
Act (IV of 1869) by 4 4 enacts that the matrimonial jurisdic- 
tion of this Court shall be exercised subject to the provisions in 
that Act contained, and not otherwise. Now that section, I am 
of opinion, takes away all matrimonial jurisdiction from this 
Court other than what is to be found in the four corners of the 
Act. §. 18 enacts in general terms that ‘ any husband or wife 
may present a petition to the Court, praying that his or.her 
marriage may be declared null and void.” But s. 19 enacts 
that the decree on such petition “may be made” on any one of 
four grounds which are stated in that section. None of the four 
grounds there stated includes the ground on which the plaintiff 
seeks to rest the decree she asks for in the present suit. Ifs. 4 
did not stand in the way, it might perhaps be argued that the 
language of 8,18 did not necessarily exclude the Court 
from making a decree on any other sufficient ground than those 
mentioned in that section. I do not think it can be so argued 
when s. 4 has expressly confined the matrimonial jurisdiction of, 
the Court to the provisions in the Act contained. It farther 
seems to me that the exception contained in the last clause of 
s. 19, preserving the jurisdiction of the Court in cases of force 
or fraud, shows that the Legislature intended that the four 
grounds mentioned in s.°19 should be exhaustive, and should 
not be construed as being by way of example only. On the 
ground, therefore, that the Court has no jurisdiction to entertain 
this suit, I feel bound to make a decree dismissing it. 

In this view of the case it is not necessary for me to express 
any opinion on the validity or invalidity of the marriage. But 
although I express: no considered opinion upon that question, it 
may perhaps be as well to point out that in the English cases 
which were cited—Scrimshire v. Scrimshire (1) and Kent v. 
Biftgess (2)—the marriages were invalid according to the law of 
the domicile of the parties, and consequently were invalid 
altogether, unless valid by the law of the place of celebration. 


(1) 2 Hagg. Cons. Rep., 895. (2) 11 Sim, 361. 
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It is true that in Scrimshire v. Scrimshire (1) the latter part 
of the judgment does lay down formally that the marriage must 
comply with the law of the place of celebration. But the 
former part of the judgment found that the marriage was 


invalid according to the law of the domicile of the parties. 


That under certain circumstances a marriage may be good by 
the law of the parties’ domicile, though bad by the law of the 
place of celebration, is not altogether without authority. In 
Ruding v. Smith (2), Lord Stowell, after having the case of 
Scrimshire v. Scrimshire (1) quoted before him, makes these 
remarks at p. 389 :—‘ Suppose, the Dutch law had thought 
fit to fix the age of majority at a still more advanced period than 
thirty, at which it then stood—at forty—it might surely be a 
question in an English Court whether a Dutch marriage of two 
British subjects not absolutely domiciled in Holland, should be 
invalidated in England upon that account; or, in other words, 
whether a protection, intended for the rights of Dutch parents, 


given to them by the Dutch law, should operate to the annulling _ 


a marriage of British subjects, upon the ground of protecting 
rights which do not belong, in any such extent, to parents living 
in England, and of which the law of England could take no 
notice, but for the severe purpose of this disqualification ?” 
Again, at the bottom of page 390, he says :—“ It is true, indeed, 
that English decisions have established this rule that a foreign 
marriage, valid according to the law of the place where cele- 
brated, is good everywhere else; but tliey have not, e converso, 
established that marriages of British subjects, not good accord- 
ing to the general law of the place where celebrated, are univer- 
sally, and under all possible circumstances, to be regarded as 
invalid in England.” It was not necessary for the purpose of 
deciding the case of Ruding v. Smith (2) that Lord Stowell 
should make those observations, but, coming from him, those 
remarks seem to me to be of very great force. The parties in 
this suit had an Indian domicile at the time of the celebration of 
the marriage, and I am not prepared to say that the marrmge, 
solemnized at Chandernagore, was invalid according to the 


e 


(1) 2 Hagg. Cons. Rep., 395. (2) 2 Hagg. Cons. Rep., 871. 
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law of the partig®’ domicile in 1855. As at present advised, it 
appears to me that a marriage per verba de presenti in facie 
ecclesiœ, that ia, in the presence of an episcopally ordained 
priest (which was good by the common law) would have been 
sufficient according to the law of the domicile in the year 1865. 
Indeed, there is authority for this position in the case of Lau- 


- tour v. Teesdale (1). 


So that even if I considered that I had jurisdiction to enter- 
tain this suit, I should hesitate very long before I would make a 
decree, in an undefended suit, which would disturb a marriage 


‘acquiesced in by the parties for a period of twelve years, and 


which, in the words of the first marriage Statute of Henry 
VIII, was.“ a marriage contract, and solemnized in the face of 
the church, and consummate with Bodily knowledge and fruit of 


children” (2). 
Suit dismissed. 


Attorney for the plaintif: Mr. Carruthers, 


APPELLATE CIVIL. 





Before Mr. Justice Markby and Mr. Justice Biroh. 


KHERODA MAYI DASI (Dmorzr-xoLDmR) v. GOLAM 
ABARDARI (Jupement-DEBroR).* 


Execution-sale—Defaulting Purchaser—Resale—Act VIII of 1869, 8, 254. 


In execution of a decree certain property of the judgment-debtor was 
attached and put up for sale, and a portion thereof was knocked down to a 
purchaser for a sum sufficient to satisfy the decree. The purchaser, however,” 
having made default in payment of the purchase-money, the property was 


_ again put up for sale, and the portion previously sold was purchased by the 


decree-holder at a price less than the amount bid for it ab the former sale: 
Held that the decree-holder was not debarred by what took place at the 
former sale from proceeding to satisfy his decree by sale of other portions of 
the attached property than that originally sold, 


” Miscellaneous Special Appeal, No. 278 of 1878, against the order of the 
Judge of East Burdwan, dated the 17th May 1873, reversing the decree 
of the Monsif of Ohowki Jehanabad, dated the 5th April 1873. 


(1) 8 Taunt., 830. - (2) 32 Hen. VIH, o, 38. 
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In execution of a decree for Re. 148 obtained by Kheroda 
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Mayi Dasi, several properties belonging to the judgment-debtor Kuexopa 


were attached and put up for sale. At the sale the first of these 


v. 


yt Dasr 


properties was knocked down to a bidder for Rs. 164, and that ABARDART 


being sufficient to satisfy the debt, the sale proceeded no further. 
The purchaser however having failed to pay the purchase-money 
within the time prescribed by law, the sale was not com- 
pleted, and the decree-holder subsequently applied that this 
and other properties of the judgment which had been attached 
should be put up for sale. In his petition he alleged that the 
purchaser at the first sale was, in fact, a mere creature of the 
judgment-debtor and that he bid this sum only io order to 
prevent the.sale of the property. The judgment-debtor 
opposed this application on the ground ‘that only the property 
which had previously been put up for sale could be the 
subject of the second sale. The Munsif ordered the sale to 
proceed, and also directed the debtor to proceed against 
the former purchaser, if the property fetched a less price than 
it did at the former sale. The judgment-debtor appealed, but 
before the hearing of the appeal, the second sale had taken place 
and the property, which at the previous sale had fetched 
Rs. 154, was knocked down to the decree-holder for Rs. 74, and 
other property of the judgment-debtor was sold. On appeal 
the learned Judge, after observing that “ there is, no doubt, 
very good ground for supposing the bid of Rs. 154 for one and 
a half bigas to have been very much beyond the value, and pos- 
sibly the transaction was not a bond fide one,” went on to say :-— 
* The law is explicit that the difference between the first and 
second sales is leviable from the defaulting purchaser, and the 
decision in Joobraj Singh v. Gour Buksh Lal (1) lays down that 
the debtor is entitled to credit for the amount bid at the first sale, 
It is obvious that there is a door for fraud here; for if a debtor 
can get a nominal bidder to bid a sum which will cover the 
decree, the sale will stop. The earnest-money will be lost it 
is true, but the property will be saved, the debt wiped off, and 
the creditor left to realize his money from the bidder who has 


Q) 7 W. R, 110. 
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nothing in the world.” The learned Judge set aside that 
part of the Munsif’s order which directed the debtor to realize 
the difference from the defaulting purchaser, and directed the 
Munsif not to confirm the sale of the properties other than the 
property originally sold. 

From this order the decree-holder appealed. 


Baboo Bipro Doss. Mookerjee, for the appellant, proceeded 
to contend that there was nothing to prevent a decree-holder , 
from proceeding against the properties of the judgment- 
debtor until his decree is satisfied ; but the Court called on the 
pleader for the respondent to support the decision of the 
lower Appellate Court. 


Munshee Addool Bari, for the respondent, contended that in 


‘the case of a resale the judgment-debtor is entitled to be 


credited with the full amount bid for his property at the time 
of the first sale, and that as the amount bid at the former sale was 
more than sufficient to meet the decree, the Judge’s order was 
correct. ‘Che decree-holder has his remedy against the default- 
ing purchaser; Joobraj Singh v. Gour Buksh Lal (1). . 


Baboo Bipro Doss Mookerjee was not called upon to reply. 
The judgment of the Court was delivered by 


` MAREBY, J. (who, after stating the facts as above, con- 
tinued):—Now so far as the judgment of the Judge set 
aside that part of the Munsif’s order which relates to the defaul- 
ting purchaser, we think he was right, because he is not before 
the Court, and we have really nothing whatever to do with the 
defaulting purchaser in this case. The question is entirely 
between the judgment-debtor and the judgment-creditor, and 
the point which we have to decide is whether in consequence of 
what took place on the former sale, the judgment-creditor is 


‘dekarred from proceeding upon his decree against any other 


property of the judgment-debtor than that originally sold. The 


District Judge says that “ the law is explicit that the difference 


(G) 7 W. B., 110. 
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between the first and the second sales is leviable from the 
defaulting purchaser.” So far the judgment of the District 
Judge is correct. Under s. 254 of the Civil Procedure 
Code it is quite true that the difference between the first and 
second sales is leviable from the defaulting purchaser, but, as 
I have already pointed out, this is a matter with which we have 
nothing to do in this case. But the District Judge then goes 
on to say that “the decision in Joobraj Singh v. Gour Buksh 
Lal (1) lays down that the debtor is entitled to credit for the 
amount bid at the first sale.” It is on that point that the 
District Judge has mistaken the law. ‘The law itself nowhere 
says what the District Judge there states, and if that decision 
is looked at, it lays down nothing of that kind. In that parti- 
cular case no doubt the fact was that the whole amount bid at 
the first sale was set off against the judgment debt, but that 
was only because the bidder at the first sale was found to have 
been in fact the judgment-creditor himself, and that being the 
éase he was, under the provisions of s. 254, liable to make 
good the difference between the first and the second sales. 
Therefore it was almost a matter of course to set off against 
his judgment debt the liability which he was under of making 
good the deficiency. If that decision be looked at, it will be 
seen that in that very same case the Judges distinctly pointed 
out that what is to be forfeited under s. 254 is not any right 
which the decree-holder may have under his decree, but only 
the deposit which has been made by the defaulting purchaser. 
That clearly shows that the Judges there did not treat the 
mere default of the purchaser in completing the sale as in any 
way affecting the right of the decree-holder. It is possible 
that the District Judge has been misled by a statement’ of the 
effect of that decision contained in a work which, although not 
a work of authority, is yet generally referred to, and is generally 
correct. The effect of the decision in Joobraj Singh v. Gour 
Buksh Lal (1) is stated at p. 302 of Macpherson’s Civil Procedure 
Code as the District Judge has here stated it. But on a cléser 
examination of that case it really appears that it has no bearing 
whatever upon this question. The decree-holder-here has a decree 


(1) 7 W. B,, 110. 
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against the judgment-debtor which is still unsatisfied, and there is 
nothing in the law or in that decision which prevents him from 
proceeding as far as he likes, until that decree is satisfied, 
against the property of the judgment-debtor. The result is 
that the order of the Judge, in so far as it orders the Munsif 
not to confirm the sale of the properties other than the property 


originally sold, will be set aside, and the execution proceedings 


will be brought to a termination according to law. 
The appellant is entitled to the costs of this appeal and of 
the lower Appellate Court. f 
Appeal allowed. 


FULL BENCH. . 


, 


Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice Kemp, Mr. Justice 
L. S. Jackson, Mr, Justice Markby, and Mr. Justice Ainshe, 


MAHOMED ISRAILE (Prater) v. WISE (Deranpanrt).* 
Suit to set aside Settlement—Right of Action—Parties, 





In a suit by a person claiming certain lands which have been resumed by 
the Government, the plaintiff is entitled on the allegation that he is the rightful 
owner of the lands, and that the defendant obtained a ‘settlement by false 
allegations of ownership and of possession, to an adjudication of his right to 
a settlement. It is not discretionary with the Collector under such cir- 
cumstances to settle with any person he pleases for the land, nor is such 
settlement, if made, final as regards all claims. 

Semble.—To such a suit the Government should be made a party. ¢ 


Tam plaintiff brought this suit to obtain an adjudication of 
his right to a settlement of Mauzas Merandy, Kochooah, and 
an eight-anna share in Mauza Rosoolpore, and to be put in 
possession thereof. He stated that these mauzas belonged to 
him, and that he had been previously in possession of, them 
as lakhirajdar ; that Government having brought a resumption 
suit against him and his cosharers in respect of these landa, 
and having obtained a decree for resumption, settled with the 
plaintiff for the said lands, but that on appeal by the defendant, 


* Special Appeal, No. 882 of 1873, from a decision passed by the Officiating 


+ Judge of Dacca, dated the 28th December 1872, affirming a decree of the 


Subordinate Judge of that district, dated the lst April 1872. 
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the settlement was set aside. Hence the suit was brought to 
complete the settlement, 

The principal grounds of defence were that the Government 
was a necessary defendant in such a suit; that the plaintiff had 
not been in possession for twelve years previous to suit, and 
that the mauzas in question belonged to the defendant, and not 
‘to the plaintiff, and that the defendant was entitled to a 
Settlement. 

The Subordinate Judge dismissed the plaintiffs suit without 
making the Government a defendant, and held that the ground on 
which the plaintiff claimed a preferential right to a settlement, 
viz., that he had been previously in possession as lakhirajdar had 
no force, inasmuch as his possession was not bond fide; and that 
the defendant had proved that the lands in question belonged to 
him. 

On appeal by the plaintiff, the Judge affirmed the decision of 
the first Court, and dismissed the appeal, holding, on the authority 
of Bhikoo Singh v. The Government (1), that it was optional 
with the Government to settle with the ex-lakhirajdar or not, 
and that the Civil Court could not call in question the reasons 
which induced the Government to refuse to settle with him, 


(1) Special Appeal 1622 of 1867, 
decided on 8th June 1868, by Bayley 
and Macpherson, JJ., who dismissed 
the appeal, Macpherson, J., remark- 
ing that the circumstances of the case 
were similar to those in Maharaja 
Joy Mungul Singh vw. Tekaet Pok- 
harun Singh (a), and that the reasons 
for his decion were substantially the 
same as those of Norman, J., in the 
last named case, which he was quite 
prepared to follow. Bayley, J., in 
coming to the same conclusion, ob- 
served: —“ Under Regulation I of 1819 
the Government becomes the actual 
proprietor of the resumed mehal just 
as much as it would do in the case of 
an escheat of a Government pur- 


chased mehal. It is true the Legisla- 
ture has given the Government the 
power to confer certain privileges on 
the ez-lakhirajdars and others. But 
there is no law that I am aware of 
enacted that Government is bound in 
all cases, and under all circumstances, 
to divest itself of all proprietary right, 
or to preclude itself from making such 
arrangement as is made in this casé 
with reference to the circumstances and 
position of the parties.” 

A review of this decision was after- 
wards granted. The judgments on 
review in which the former decigion 
was upheld are reported in 8 B. L, R. 
529, note. 


(a) 7 W. R., 465. 
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though he might have a suit against the Government for 
depriving him of his property. 

On a special appeal being preferred, the case was heard before 
Jackson and Mitter, JJ., who referred the question to a Full 
Bench :—* Whether, on the allegation by the plaintiff that he is 
the rightful owner of the lands which have been resumed by the 
Government, but that the defendant, by false allegation of owner- 
ship and of possession, has induced the Revenue Authorities to 
enter into settlement with him, he is entitled to an adjudication 
of his right to settlement, or whether it is discretional with the 
Collector under such circumstances to settle the lands with any 
person he pleases, and such settlement is final as regards all 
claims ?” k 

The question was referred with the following remarks by. 


JACKSON, J. (who, after referring to the decision of Bayley 
and Macpherson, JJ., in Bhikoo Singh v. The Govern- 
ment (1), on the original hearing and on review, continued), 
Now, in respect of that view of the case, it appears to me, with 
great deference to the opinion of the learned Judges, that the cir-" 
cumstances of the case in Maharaja Joy Mungul Singh v. Tehaet 
Pokharun Singh (2) were very different from those of the case 
then before the Court. Norman, J., was dealing, as he under- 
stood it, with the case of ‘resumed altamgha madad-maash 
or the like, which is a resumption of land granted either for 
service purposes or as a recompense. 

In that case the land might fairly be held to return to the 
Government which granted it. In this case it is altogether 
different. But the judgment of Bayley, J., on the review 
refers to Regulations which do undoubtedly bear upon this 
point As to Regulation XIX of 1793, Bayley, J., states 
that in his opinion there is nothing in the terms of as. 7, 8, 
or 17, which provides that settlement must, as a matter of 
course, be made with the ex-lakhirajdar. The pleader for the 
re&pondent before us today admitted that he was not prepared 
to support the decision of the Division Bench on which the 
lower Appellate Court relied in this case. And it seems to me, 


(1) Ante, p. 119. (2) 7 W. R., 465. 
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as at present advised, that the decision is not one which can be 
supported. It appears to me that, under Regulation II of 1819, 
and on the provisions of the Regulations of 1793 which have 
been referred to, the question for the Revenue Authorities, is 
whether or not the Jand in question ought to be assessed for the 
purpose of revenue to Government. Of course, in determining 
that question, the revenue authorities are justified in dealing, 
and must necessarily deal, with the parties whom they find in 
possession of the land; but I conceive that, beyond the question 
of liability to assessment which is wholly within the decision of 
the Revenue Authorities, the question of proprietary right rests 
with the Civil Court, and that a party with whom settlement is 
not made, and who considers himself entitled to settlement, may 
bring a suit in the Civil Court to have his right to settlement 
declared. This being my present view of the matter, and the 
question being one of considerable importance which at any 
rate requires a fuller and more authoritative decision, I think 
this matter should be referred to the Full Bench. 


Baboo Gopal Lall Mitter for the appellant was beginning to 
state his case, when the Court intimated their wish to hear the 
respondent’s Counsel. 


Mr. Branson for the respondent stated that he could not 
sustain the decision of the lower Appellate Court, asit was clear 
upon the Regulations that a suit of this nature would lie. 


The following judgments were delivered by the Full Bench:— 


Coucu, C.J.—(Kemp, JACKSON, and AINSLIE, JJ., concur- 
ring.)—I think the first branch of the question must be answered 
in the affirmative. If we look at the scope and object of these 
Regulations, I do not see how it could be supposed that the deci- 
sion in a suit for assessment would do any thing more than affect 
the question, whether the land was to be held rent-free or not. 
In determining that question between the owner or occupiar of 
the land and the Government, it was not intended to determine 
any rights between parties who might have conflicting claims to 
hold the land. 
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In Hureeram Bukshee v. Ramchunder Banerjee (1), this 


ManomzD appears to have been decided. The judgment there is :— In 


v. 
Wiss. 


this case the right of plaintiff as proprietor has been admitted 
by the Munsif, on proof of the foreclosure of the mortgage, 
previous to the purchase of the defendant, with whom the settle- 
ment was made by the Collector in virtue of his being in posses- 
sion. Both Courts, however on the precedent of Hur Gobind 
Ghose (2), have considered themselves restricted from interfer- 
ing with any settlement made by the Revenue Authorities, 
and therefore dismissed plaintiff's claim. In this opinion both 
Courts have mistaken the decision in the precedent cited. 
It ia therein recorded ‘to decide on the question of assess- 
ment is peculiarly the province of the Resumption Courts; to' 
decide on the question of proprietary right is peculiarly the 
province of the Judicial Courts. Thus, in the case of a suit 
to resume a lakhiraj tenure, the Resumption Courts would 
pronounce upon the validity or invalidity of the tenure; but 
the Civil Courts might still entertain a suit between parties 
claiming the proprietary right, and desirous of being admit- 
ted to enter into the settlement with Government.’” This is 
also the view which was taken by Paul, J., in the case of 
Pratab Narayan Mookerjee v. Madhu Sudan Mookerjee (3), 
and the Judicial Committee of the Privy Council in their 
judgment in Gonga Gobind Mundulv. The Collector of the 24-Per- 
gunnas (4) distinctly state this to be the law. In that judgment 
it is said:—* If, as the Government contends, these lands were 
rent-paying lands, the title of the Government was simply to the 
rent, the nature of which was that of a jama or tribute; and 
if the holders of these lands asserted then, or subsequently, a 
groundless claim to hold them free of rent as lakhiraj, that claim 
would not destroy their proprietary right in the lands themselves, 
but simply subject their owners to “liability to be sued in a 
resumption suit, the object of which is, not to obtain a forfeiture 
of the lands, but to have a decree against the alleged rent-free 
tenfre, involving the measurement and assessment of the lands, 


(1) 8. D. D., 1860, 407. . (3) 8 B. L. R., 197. 
(2) B. D. A. Sum. Dec, 181. (4) 11 Moore's I. A., 358. 
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and the liability of the person in possession, if he wishes to 
retain possession to pay the revenue so assessed.” Therefore, 
we should answer the first part of the question in the affirmative. 
The question is put in such a way that the first part of it must 
be answered in the affirmative, and the second in the negative. 

It appears to me that there has been an error in the proceed- 
ings in holding that the Government was not a proper party to 
the suit. The Government having given a lease of the lands to 
another person, it was proper that it should have an opportunity 
of showing that this had been properly done; if the Government 
were a party to the suit, the person who got the lease from the 
Government, might be freed from liability upon it. Now 
another suit will be necessary to finally decide the matters 
between these parties, as the Government, being no party to 
this suit, will not be bound by the decision in it. 

The decree of the lower Appellate Court must be reversed, 
and the case must be remanded to that Court for retrial. The 
defendant is in possession under a lease from the Government, 
and the Government should be made a party to the suit in order 
that (if it is clear that the plaintiff is entitled to the case) the 
defendant Wise may be released from liability. 


Marxsy, J.—Upon the point referred I concur in the 
judgment delivered by the Chief Justice. Upon the question 
whether in a suit like the present it is necessary to make Govern- 
ment a party, Ido not consider it necessary to express any 
opinion, as that point is not mentioned in the order of reference. 
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P.O* RAJA LILANAND SINGH BAHADUR ann ornses (Praintires) v. 


Re § THAKUR MUNORUNJUN SINGH arp ANOTABR (DBFENDANTS.) 


14, 








RAJA LILANAND SINGH BAHADUR AND OTHERS (PLAINTIFFS) v, 
\ THAKUR MUNORUNJUN SINGH anD anoruser (DEFRNDANTS.) 


THAKUR MUNORUNJUN SINGH anD anotue (Cuammants) v. RAJA . 
LILANAND SINGH BAHADUR (oug or rue Davexpants), ann THE 
GOVERNMENT (Pram). 


[Appeals from the High Court of Judicature at Fort William in Bengal.] 


Ghatwal—Resumption—Mukarrari Istimrari—Auction- Purchaser — 
Reg. XLIV of 17983—Enkancement—Refund of Government Revenue. 


‘Where, prior to the permanent settlement, grants of land had been made on 
ghatwali tenure at a fixed rent and the Government subsequently dispensed 
with the performance of the ghatwali services on the part of the zemindar,— 
Held, in a suit by the zemindar to resume the lands, that as long aa the 
ghatwals were willing and able to perform the services, the zemindar had no 
right to put an end to the tenure on the ground that the services were no 
longer required. 

Quere.—Whether, in the absence of any usage, the words “mukarrari 
istimrari” mean, permanent during the life of the grantee, or permanent as 
regards hereditary descent ? 

A purchaser at a sale for arrears of Government revenue is not entitled 
under Reg. XLIV of 1798 to cancel a ghatwali tenure crented subsequently to 
the permanent settlement. 

Quere.—Whether he would be entitled to enhance the rent? 

Where lands granted on ghatwali tenure were, in accordance with a decision 
of the Special Commissioner, resumed by Government, who made a settle- 
ment with the ghatwals, under which the latter continued to pay to the 
Government half the sum assessed as revenue, reserving the other half to 
themselves, and the resumption proceedings were subsequently reversed by 
the Privy Council,— Held that the ghatwals were entitled to a refund of the 
sum paid by them to Government, Jess the sum which the zemindar ought to 

è have,received from them for rent during the time they had paid to 
Government. . 


* Present -—Tum Riant How, Sie J. W. Conviin, 8m B. Puacoox, Sra M E, 
Surrey, Sie B. P. COLLIBR, AND SIR L, PREL. : 
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Tux first two cases were appeals from two decisions of the 
High Court (Trevor and Campbell, JJ.), dated respectively 
the 17th and 29th June 1865, reversing two decisions of the 
Principal Sudder Ameen of Bhagulpore, dated the 21st June 
1864, 

The suits which gave rise to these appeals were brought by 
Raja Lilanand Singh and others his lessees to recover certain 
ghatwali lands within the Raja’s zemindari of Khuruckpore, 
the subject of the first suit being a talook called Khukwara, 
and that of the second a mauza named Dudhari. 

The zemindari of Khuruckpore was originally settled about 
the year 1790 with Raja Kadir Ali, and it was sold in 1840 
' for arrears of Government revenue due from. Kadir Ali’s 
son. At that sale Raja Biddyanand Singh, the father of the 
plaintiff Raja Lilanand, was declared the purchaser. After his 
purchase Raja Biddyanand made various ineffectual efforts to 


get rid of the ghatwals. In 1838 the Bengal Government took - 


proceedings to resume and assess the ghatwali lands of the 
Khuruckpore zemindari, on the ground that they were chackran 
tenures, or lands held for the support of the ordinary police 
establishments of the country, and that as the zemindars had 
been released from police duties, the Government were entitled 
to resume and assess the lands in question. Raja Biddyanand 
upon his purchase, was made a party to these proceedings. On 
the 27th June 1845, the Special Commissioner decided the claims 
in favor of the Government, who thereupon settled the lands 
with the ghatwals at half the jama assessed, and the present 
defendants paid and continued to pay revenue on those terms 
to the Government. An appeal was preferred in one of the 
cases by Raja Lilanand to Her Majesty in Council which 
resulted in a decision by the Privy Council dated the 25th 
July 1855 (1), declaring that the ghatwali tenures of Khuruck- 
pore were not chackran, and that, as they had been included 
in the decennial settlement, the Government had no power 
to resume or assess them. The Government thereupon dcflled 
upon the zemindar, the present plaintiff Raja Lilanand for the 


(1) 6 Moore's I. A., 101. 
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ghatwali services, but eventually compromised their disputes 
with him (to which compromise the ghatwals were not parties) 
agreeing to take from him an annual sum of Rs. 10,000 in 
addition to the former jama of the estate in lieu of such 


Munorussux services and to perform the services by their own paid servants, 


Sinqau, 


Upon this arrangement being made the plaintiffs, Raja Lila- 
nand and his lessees, instituted the present suits to resume 
talook Khukwara and Mauza Dudhari. They contended that as 
the ghatwali grants were made in consideration of certain 
police services to be rendered by the grantees, which services the 
Government had now undertaken itself to perform, receiving 
therefor the additional sum of Rs. 10,000 from the plaintiff Raja, . 
thé latter, by virtue of such arrangement, as well as by virtue 
of his powers as zemindar and as auction-purchaser of the 
zemindari, was entitled to cancel the ghatwali tenures; and they 
filed certain documents for the purpose of showing that the 
zemindars of Khuruckpore had on several previous occasions 
dismissed ghatwals. 

The defendants in both cases denied the zemindar’s right 
to resume the lands held by them, on the ground that both by 
the custom of ghatwali tenures, and by the terms of the sanads 
under which they held, the ghatwal grantee and his heirs were 
entitled to hold the lands granted at a fixed rent so long as they 
did not misconduct themselves and were ready and willing, as 
they averred they were, to perform the usual and fixed services. 

The chief distinction between the two suits arose from a 


` difference in the terms and date of the sanads under which the 


defendants claimed. 

In the Khukwara suit two sanads were filed by the defendants. 
The first, dated 7th Pous 1183 Fasli (14th December 1775), 
purported to have been granted to the defendants’ ancestors 
Ranku and Bhyro Singh by one Captain James Brown, appa- 
rently a British officer having at the time charge of the Khuruck- 
pore mehals, and was addressed to the authorities, ministerial 
officers, and zemindars of Talook Khukwara. It set forth that 
“from the commencement of the year 1184 Fasli (September 
1776), the jama of Talook Khukwara has been fixed as a 
mukarrari istimrart at Rs. 245-12-15 of the local current 


5 
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coin in the name of Ranku Singh and Bhyro Singh, ghatwals 
of the aforesaid talook;” and stipulated for due payment of the 
Government rent by such officers and zemindars, and that they 
should not require from the ghatwal grantees more than the 
fixed rent, and also for the police services to be rendered by the 
latter. 

The second sanad, dated 1194 Hijri (1780), and granted to 
Ranku and Bhyro Singh by Raja Kadir Ali, the then zemindar, 
stated that the office of ghatwal of Talook Khukwara was fixed, 
on the condition of fidelity and loyalty to the Government in 
accordance with a sanad in their names; stipulated for the due 
performance by them of the Police services and payment by them 
to Government of the fixed rent; and directed the officers of the 
talook to consider them “the confirmed ghatwals of that place 
and put them in possession.” 

The only sanad filed by the defendants in the second suit 
(which related to Mauza Dudhari) was one granted on the 29th 
Bhadro 1201 Fasli (9th September 1794) by R&ja Kadir Ali to 


-one Anand-Singh, the defendants’ ancestor. This sanad stated 


that “the sharhi (stipulated) services of the ghatwals of Mauza 
Dudhari, on the condition of fidelity and good wishes to the 
proprietor, has been granted to Anand Singh, by the removal of 
Deldar Manjhi, at a sharhi jama of Sa. Rs, 35-2-6;” and 
it contained similar stipulations and directions to those contained 
in the last mentioned sanad relating to Talook Khukwara. 

The Principal Sudder Ameen, on the 21st June 1864, decided 
both suits in the plaintiffs’ favor on the ground that the police 
services having been dispensed with by the Government, the 
zemindar was entitled to dismiss the ghatwals, but his decisions 
were reversed on appeal by the High Court. 

In the first case the learned Judges who heard the appeal 
expressed their opinion that the Khuruckpore Ghatwali tenures 
were analogous to those of the adjacent district of Beerbhoom ; 
that the particular tenure which was the subject of the suit had 
come down in the defendants’ family from ancient times sulfject 
to the payment of a fixed rent to the zemindar; that they had 
no doubt of the hereditary character of the holding, the use of the 
word istimrari in Captain Brown’s sanad being strong evidence 

17 
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1878 in support of this view; that the ghatwals were liable to be 
Rasa — ejected only for misconduct or non-performance of the condi- 


Lianan Y 
poms tions annexed to their tenure, and that the arrangement between 
Talon Pe Government and the plaintif Raja was no ground for 


Muxonvnsux forfeiting their estate (1). 
pe In the second case which was heard by the same Division 
Bench of the High Court, the Judges observed that although the 
defendants did not produce a sanad of Captain Brown, or one in 
which the words mukarrari istimrari were used, yet the sanad of 
Raja Kadir Ali showed that the tenure was not a new or recent 
creation; that it had in fact been handed down from generation 
to generation, and, whatever its inception, had become here- 
ditary. They decreed the appeal on the same grounds as those 

given in their judgment in the first suit (2). 

The plaintiffs thereupon preferred appeals in both cases to 

Her Majesty in Council. 


Mr. Leith, Q.@, and Mr. Doyne, for the appellants in the first 
case, contended that the ghatwals were removeable by the zemin-- 
dars of Khuruckpore, and no hereditary right existed ; 2 Harring- 
ton’s Anal., p. 236. This summary power of removal had often 
been exercised; see Tehayet Jugmohun Singh v. Raja Neelanund 
Singh (3); Mussamut Sona v, Raja Leelanund Singh (4); 
Raja Neelanund Singh v. Surwan Singh (6); Raja Neelanund 
Singh v. Nusseeb Singh (6); and Mahbub Hossein v. Patasu 
Kumari (7). The sanads contain no words of inheritance; the 
words mukarrari istimrari simply confer a holding at a fixed 
rent, see Wilson’s Glossary, p. 352; they convey no hereditary 
right—Mussamut Ameeroonnissa Begum v. Maharaja Hetnarain 
Singh (8). Moreover, the defendants cannot now fall back on 
Captain Brown’s sanad, their ancestor having taken another 
' from the zemindar. 


Mr. J. D. Bell for the ees —The tenure is similar to that 


` 09 3 W. R., 84. (4) 6 W. R., 290. 
(2) 2B. L. R., A. C,, 126 note. (5) Id, 292, 
(3) S. D. A., 1857, 1812, & 8.D.A., (6) 6 W. R., 80. 
1858, 1471. (7) 1 B. L. R., A. C., 120. 


(8) S. D. A., 1853, 648. 
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ofthe ghatwals of Beerbhoom as described in Regulation XXIX 
of 1814, and the ghatwals are entitled tq hold the lands so long 
as they are ready and willing to perform the conditions under 
which the lands were granted. The defendants have committed 
no act which can work «@ forfeiture, and this distinguishes the 
present case from that of Zekayet Jugmohun Singh v. Raja 
Neelanund Singh (1). The fact that the plaintiff Raja claims as 
purchaser at a sale for arrears of revenue gives him no higher 
powers of resumption than are possessed by an ordinary zemin- 
dar. This case in fact is precisely similar to Kooldeep Narain 
Singh v. The Government of India (2). 


Mr. Leith, Q.C., in reply.—In the case last cited the plaintiff 
had not the sanction of Government for the resumption, and 
the title of the ghatwal was older than-that of the zemindar. 
The ghatwali services having been dispensed with by the 
Government strengthens the plaintiffs’ bene Baie Anundlal 
Deo v, Government (3). 


Before giving judgment their Lordship heard the appeal in 
the second, case, 


The parties were represented by the same counsel. 


Mr. Leith, Q.C., and Mr. Doyne, for the appellants, in addition 
to the arguments relied upon in the previous case, pointed out 
that the sanad filed by the defendants itself showed that the 
zemindar had power to remove the ghatwals. They contended 
that the defendants could not go further back than this sanad, and 
that as the title of the plaintiff Raja was based on a purchase at 
a sale for arrears of revonue, he was clearly entitled to cancel the 
defendants’ tenure it having been created subsequent to the date 
of the decennial settlement, 


Mr. J. D. Bell for the respondents.—Regulation XI of 1822 


(1) S. D. A., 1857, 1812, & S. D. A, (2) 11 B. L. B.,71;8.0., 14 Moore's 
1858, 1471. I. A., 247. 
(3) S. D. A., 1858, 1669, 
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1878 was notin force when this suit was brought; and if Regulation 
Leto» XLIV of 1793 applies, that enactment only gives power to 
pomor. enhance the rent, but not to resume a tenure—Ranee Surno- 

v. moyee v. Maharaja Suteeschunder Roy Bahadoor (1) and Raja 
TRAKUR 


“MUKORUNSOR Sutyasaran Ghosal v. Mahesh Chandra Mitter (2). 
Mr. Leith, Q-C., in reply. 


Their LorpsHips pronounced judgment in both appeals as 
follows :— 


esa The plaintiffs in this suit, Raja Lilanand Singh and others, 
brought a suit to recover possession of Talook Khukwara in the 
zemindari of Khuruckpore. The plaintiffs were purchasers 
under a sale for arrears of revenue against Kadir Ali, the 
former zemindar of the zemindari; but their Lordships are of 
opinion that as auction-purchasers they have no greater rights, 
so far as this case is concerned, than they would have had as 
original zemindars. Indeed, that point has been admitted by 
the learned Counsel who argued this case on behalf of the 
appellants. The other plaintiffs are merely lessees of the zemin- 
dare; and the case may be treated as a suit by the zemindars 
of Khuruckpore against the defendants, to recover possession of 
the Talook Khukwara, 

The question is, whether they are entitled to recover possession 
of that talook.~ Their contention is that it was held as a ghatwali 
tenure, and that they have a right, when the ghatwali services 
are dispensed with and not required, to take possession of the 
lands which were held subject to those services. 

The earliest sanad that we find is one granted by Captain 
Brown in the year 1776 to Ranku Singh and Bhyro Singh, 
who were the ancestors of the present defendants. By that, 
grant the talook in question was granted at arent of Rs. 245-12 
to Ranku Singh and Bhyro Singh by Captain James Brown, 
whg must be assumed now to have had power to make 
the grant. A subsequent sanad of Kadir Ali, who was the 


(1) 10 Moore's I, A., 128. 
(2) 2B. L. R, P.C, 23; 5. 0., 12 Moore’s I, A., 268. 
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ancestor of the zemindar against whom the zemindari was sold 
for arrears of revenue, was also made in the year 1779 at the 
same rent. That grant was a ghatwali grant, and it was made 
more than twelve years prior to the permanent settlement. 
The question is, whether the zemindar, by dispensing with the 
ghatwali services, has a right to recover possession of the lands? 
It was held in the case of the same Raja, Lilanund Singh v. 
The Government of Bengal (1) that the Government was not 
‘entitled to resume this talook as police lands. That was upon 
the ground that the talook had been assessed to revenue, and 
was @ portion of the mâl lands of the zemindari. But although 
the lands were not resumeable, that is to say, although the 
Government could not reassess the talook with revenue, it did 
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not dispense with the services upon which the lands were held i 


at the time of the permanent settlement. The lands therefore 
remained liable to the ghatwali services. 
It is contended that the sanads, in effect, merely gave certain 


~ lands as wages to hired servants, and that the zemindar, when- 


ever he chose, provided the Government dispensed with the 
ghatwali services, might put an end to the tenure, and take back 
the lands which were allotted in lieu of wages. It appears to 


their Lordships that that contention is not a correct one; that. 


these sanads were grants of the land subject to certain services, 
namely, the service of paying a small rent of Rs. 245-12, 
and also of performing the ghatwali duties. They were not 
„therefore the hiring of a servant, giving him certain land by 


A way of wages, but grants of land upon the condition of certain 
ao 


services. 

A similar case was argued in the High Court—Kooldeep Narain 
Singh v. Mahadeo Singh (2). It was there held that “where 
a ghatwali tenure was granted more than 100 years ago, under 
“a valid sanad from a person representing the then Government, 
and had been allowed during that period to change hands by 
descent or purchase without question, the zemindar was incom~ 
petent, of his mere motion, without the assent and against the 
will of the Government, to put an end to the ghatwali services, 


(1) 6 Moore’s I. A., 101, (2) B. L. Ra, Sup, Fol, 659. 
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1878 to deprive the ghatwals of their lands, and to treat them as 
Raza — trespassers.” Itis unnecessary to go particularly into the rea- 
Sweat gons for that decision. They are very fully pointed out in the 

v decision itself: and that decision was, on the 18th July 1871, 

Munoxvnsuw affirmed upon appeal by the Judicial Committee, who also gave 
Bisan, : g E 
their reasons for affirming the decision (1). 

It may therefore be assumed, upon the principle of those 
decisions, that the zemindar had no right to turn the tenants 
out of possession by dispensing with their services unless the 
Government ‘bad dispensed with those services, as between the . 
Goverbment and the zemindar. The only question then is, 
whether the fact of the Government’s having consented to 
dispense with those services as regards the zemindar, and the 
zemindar’s having agreed with the Government to pay an 
additional revenue of Rs. 10,000 in consideration of the Govern- 
ment’s having absolved him from the services, makes such a 
distinction in this case that the zemindar, as between himself and 
the ghatwals, is entitled to treat them as trespassers and turn them, ~~ - 
out of possession. In the cases which have been cited, it was 
stated that even if the Government had not dispensed with the 
services it appeared to their Lordships that the zemindar would 

ø have had no right to treat the ghatwali holders as trespassers, 
and their Lordships see no distinction between those cases and 
the present. The lands were held upon a grant, subject to certain 
services, and as long as the holders of those grants were willing 
and able to perform the services the zemindar had no right to put 
an end to the tenure, whether the services were required or not. `; 
Some documents were referred to from which it appeared that 
certain ghatwals had been dismissed by the zemindar, but it 
does not appear that that was merely because the zemindar did 
not require their services. They may have been dismissed for 
incompetence or because they did not properly perform 
the services to which their tenures were subject. In 
such a case they might be dismissed, but the zemindar has no 
right to put an end to the tenure so long as the holders of 
) the tenure were willing and able to perform the services. 


(1) 11 B. L. Ru 71; S.C, 14 Moore's L A, 247. 
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The words mukarrari istimrari ave used, and although it 
it may be doubtful whether they mean permanent during the 
life of the person to whom they were granted or permanent 
as regards hereditary descent, their Lordships are of opinion 
that, coupling those words with the usage, the tenures were 
hereditary. . 

Under these circumstances, it appears to their Lordships that 
tbe decision of the High Court was correct, and they will 
humbly advise Her Majesty to affirm the decision, with costs. 


Appeal dismissed. 


In this case the plaintiff seeks to recover possession of certain 
lands, and not merely to enhance the rent of those lands. It 
appears to their Lordships that there is no distinction between 
this case and the case which has just been determined, except 
that in this case the sanad was not granted prior to the date 
of the permanent settlement, whereas in the former case it was 
granted prior to that settlement. 

In this case the sanad which was produced was datedin 1794, 
and was subsequent to the date of the permanent settlement. 
But it appears to their Lordships, looking to the terms of the 
sanad that it was not an original sanad, but that it treated 
the lands included in it as old ghatwali lands. It is unnecessary, 
however, to determine whether the tenure was created by that 
sanad of 1794, or existed from an earlier date, for, whether 
it was created in 1794 or not, it appears to their Lordships 
that the plaintiff is not entitled to maintain this suit, and to 
turn the defendants out of possession. Upon the principle of 
the case just decided, the plaintiff is not entitled to turn'the 
the defendants out of possession upon the ground that he has 
dispensed with the services. He is not entitled as a purchaser 
at a sale for arrears of revenue to turn the defendants out of 
possession upon the ground that the grant under which the 
defendants claimed was created subsequently to the time of the 
permanent settlement. At the date of the purchase at the sale 
for arrears of revenue Regulation XI of 1822 was the law 
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1873 which governed such sales; but that Regulation had been 
TR £ repealed before this suit was commenced, and, unless the 
pene, Regulation of 1793 is still in existence, there is no law 
ae which would entitle the plaintiff to avail himself of the fact 

Mononunsux Of his being a purchaser at an auction sale. Their Lordships 
Bman. jad some doubt in the caso which has been cited—Rance 
Surnomoyee v. . Maharaja Sutteeschunder Roy (1)—whether 
the Regulation of 1793 wasin existence or not; but they held 
that, assuming it to be still in force, it did not authorise a 
purchaser at a sale for arrears of Government revenue to treat 
the pottas mentioned in s. 6 of that Regulation as absolutely 
void for the purpose of turning the holder out of possession, but 
` that the purchaser was only entitled to enhance the rent. That 
section enacted: “ Whenever the whole.or a portion of the 
lands of any zemindar, independent talookdar, or other actual 
proprietor of land shall be disposed of at a public sale for the 
discharge of arrears of the public assessment, all engagements 
which such proprietor shall have contracted with dependent 
talookdars, whose talooks may be situated in the lands sold, 
as also, all leases to under-farmers and “pottas to ryots for the 
cultivation of the whole or any part of such lands (withthe excep- 
tion of the engagements, pottas, and leases specified in ss. 7and 
8) shall stand cancelled from the day of sale, and the purchaser 
or purchasers of the lands shall be at liberty to collect from 
such dependent talookdars, and from the ryots or cultivators of the 
lands let in farm, and the lands not farmed, whatever the former 
proprietor would have been entitled to demand according to the 
established usages and rates of the pergunna or district in which 
such lands may be situated, had the engagements so cancelled 
never existed.” In the case to which I have just referred their 
Lordships held that the meaning of the words “shall stand 
cancelled from the day of sale,” was not that they should be 
absolutely cancelled for the purpose of enabling the purchaser to 
recover possession of the lands, but that they were to stand 
cancelled from the day of sale so far as to enable the purchaser 
to exercise the power given of enhancing the rent to the 


(1) 10 Moore’s I. A., 128, 
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pergunna rates, Therefore, assuming that the ghatwali tenure 1878 
in question was created subsequently to the date of the per- , Baa 


LILANAND 
manent settlement, namely, in the year 1794, their Lordships „Smem, 
are of opinion that the plaintif would not as an suction pur- v. 


chaser be entitled to turn the defendants out of possession, but USEAT 
that his only right, if any, would be to enhance the rent. The nee 
decision in the case of Ranee Surnomoyee v. Suteeschunder 
Roy (1) was upheld in the case of the Raja Satyasaran 
Ghosal v. Mahesh Chandra Mitter (2.) 
Their Lordships are of opinion that in any view of this case, 
the plaintiff is not entitled to maintain this suit and to turn the 
defendants out of possession. Their Lordships express no 
opinion as to whether the plaintiff would be entitled to enhance 
the rent. Whether the circumstances of the case would enable 
him to enhance the rent, or whether a suit to enhance would be 
barred by the Statute of Limitations are questions which are 
not at present before their Lordships, and as to which they wish 
to express no opinion. 
Under these circumstances their Lordships will humbly 
recommend Her Majesty to affirm the decision of the High 
Court, and to dismiss the appeal, with costs. 


Appeal dismissed. 


Agents for appellants: Mr. Wilson, 


Agents for respondents: Messrs. Barrow and Barton. 

The third case was an appeal froma decision of the High a 1t _ 

Court (Loch and Glover, JJ.) acting as Special Commissioners, Paine 

dated the 25th August 1868. gr 
The question arising in the case was as to whether the paan 

_ghatwals of Talook Khukwara or the zemindar, Raja Lilanand JORG 

Singh, were entitled to recover the revenue paid by the 

ghatwals to the Government under the settlement made wjth 

them after the decision of the Special Commissioner, dated the 


(1) 10 Moore's I. A., 128. 
(2) 2 B. L. Rọ P, C, 28; 12 Moore's I. A., 268. 
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27th June 1846, ‘declaring the right of the Government to 
resume and assess the ghatwali lands of Khuruckpore (1). 
After the reversal of that decision by the Privy Council on 
the 25th July 1855 on the appeal preferred in one of the’ 
several cases by the Raja (2), the latter applied for a review 
of judgment in all the cases. On the 29th February 1860 the 
Sudder Dewanny Adawlut acting as Special Commissioners 
took the review cases, to which none of the ghatwals were 
parties, into consideration and reversed the decisionsin all of them, 
but declined to adjudicate upon a claim advanced by the Raja 
to this fand as mesne profits to which he was entitled. On this 
point the learned Judges said. <“ The contest involves the 


rights of the applicant and others, the ghatwals not now before 


the Court whose rights are altogether denied by the zemindar, 
to receive the refund. Now prima facie the right to receive 
the sums collected, with deductions for quit-rent due tothe zemin- 
dar, is with the ghatwals, and not with the applicant before us. 
But be that as it may, it is not within the competency of 
this Court, acting as Special Commissioners under Regulation 
IIL of 1828, summarily to determine a question of disputed 
private right of this nature; and more especially when one of 
the parties interested has not appeared before us, and is pro- 
bably ignorant that such a question would be mooted in these 
proceedings. Such question must be left to be decided by the 
regular Civil Courts of the country.” 

On appeal by the Raja from this decision the Privy Council 
on the 28th November 1863 altered the decree of the Sudder 
Court by adding thereto a declaration that the Special Com- 
missioners, the Judges of that Court, had jurisdiction to decide 
upon the true title to the funds in question and to direct 
payment of those funds with interest accordingly, but that at 
the hearing before the Sudder Court it did not sufficiently 
appear who was or were the person or persons justly entitled, 
and that an enquiry ought to have been directed by the Court 
on the subject (3); aud with this oe they remitted 

\- mie 
(1) Bee ante, p. 125, (2) 6 Moore's I. A., 101. 
(8) 9 Moore's I. A., 479; see p. 491, 
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the case to India to be further dealt with on the footing of 1878 
their order. Psa 
Accordingly, on the 12th April 1864, the High Court called Suen 
upon the ghatwals to state their claims to the money received Rasa 
by the Government, and the Raja having appeared in opposition pick 
to them, the High Court, on the 25th August 1868, passed a H 
decision declaring the Raja entitled to the whole of the money 
“partly as the quit-rent due to him, and the remainder as 
compensation for the loss of the services of the ghatwals during 

the period the settlement with them continued in force” (1). 
The present appeal was then preferred by the ghatwals to 


Her Majesty in Council. 


Mr. J. D. Bell for the appellants:—If the Government had 
not, by the Courts in India, been declared entitled to assess 
the lands held by the appellants, the zemindar would not have 
been entitled to the money which the appellants were obliged to 
pay. The effect of the order of Her Majesty in Council founded 
on the decision of the Lords of the Judicial Committee of the 
25th July 1855, was to restore the zemindar and the ghatwals to 
the status which they respectively held previous to the suit by 
Government for resumption. The zemindar has not shown, nor 
could he show, that he has any claim to any portion of the 
fund in respect of services which the appellants asghatwals were / 
under an obligation to perform. The effect of granting to the y 
zemindar a declaration of right to the money in question would 
entitle him to receive money inconsistently with the terms of 
the tenure under which the appellants hold their lands. At any 
rate only that part of the fund which constitutes the rent due 
to the zemindar should be paid over.to him the remainder of the 
money in question being the property of the appellants, and of 
no other person. " 


Mr. Leith, Q.C., and Mr. Doyne for the Raja:—The principles 
laid down by the Judges of the High Court are correct. The 


(1) 2B. L. R., A.C, 128, 
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amount paid by the ghatwals as revenue ought to be paid over 
to the Raja partly as the quit-rent due to him and partly by 
way of compensation for the loss of services. 


Mr. Forsyth, Q.C., and Mr. Merivale for the Government 
asked that the Government being merely in the position of a 
stakeholder should in any case be allowed costs. 


Their Lorpsuirs gave the following judgment :— 


In this case Thakur Munorunjun Singh and Tekaet Loke- 
nath Singh are the appellants, and Raja Lilanand Singh 
and the Government are the respondents. The appeal is from 
a judgment of the High Court, acting as Special Commissioners, 
dated the 25th of August 1868. z 

The case, as stated by the Judges in delivering their decision, 
arises out of the proceedings of Government to resume certain 
ghatwali lands in Khuruckpore. 

They say :—* On the appeal of Raja Lilanand Singh and 
the Government, Her Majesty, in a Council held on the 25th 
July 1855, held that the ghatwali lands in the zemindari ‘of 
Khuruckpore were not liable to resumption and reassessment 
under the provisions of cl. 4, s. 8, Regulation I of 1793, 
which related to simple police establishments, and they set aside 
the resumption, and gave a decree for mesne profits in favor of 


.the Raja, appellant. The mesne profits which Government 


had to refund consisted of the rent or revenue paid by the 
ghatwals, whose lands were resumed, and with whom a settle- 
ment had been made at half jama which settlement was in 
force so long as the resumption decrees were not set aside. 
On the strength of the decrees which he had obtained in the 
Privy Council in July 1856, Raja Lilanand Singh applied 
for a review of judgment in all the other cases in which ghat- 
wali lands in the zemindari of Khuruckpore had been resumed; 


and the review was admitted and a decree passed in 1860 by 


three Judges of the late Sudder Court, sitting as Special Commis- 
gioners, who reversed the order for resumption, but declined to 
determine the question as to mesne profits, which had been 


` 


VOL. XIIL] PRIVY COUNCIL. 


realized by Government.” From that judgment an appeal was 
presented by Raja Lilanand Singh to Her Majesty in Council, 
and on the 4th of February 1864, the Judicial Committee held 
that “the Judges who made the decree of 1860 ought not, in 
their Lordships’ view of the matter, to have been silent as to’ 
the title to the money, but ought to have declared and acted on 
it, if able to do so, from the materials and parties before them, 
and if not so able to have directed an inquiry to ascertain the 
person or persons entitled.” Upon that the case was remitted 
to the High Court, and the decision now under appeal was 
passed by the learned Judges. They held that, according to the 
theory of the ghatwali tenures, the lands were assigned to the 
ghatwals for maintenance in return for and in payment of: police 
duties performed by them. The profits of the ghatwali lands, 
they said, might therefore besaid to represent the wages which, 
if paid in money, would have been paid to the ghatwals for their 
services; and they proceeded to say that it appeared to them that 
the ghatwals had, on the half rates which they pocketed during the 
existence of the settlement, been amply compensated for any loss 
which they had sustained (though they did not appear to have 
sustained any) during the period when, owing to particular 
circumstances, they did not and could not perform their police 
duties. They said “ It has been suggested to us that the value of 
the services of the ghatwals might be computed by ascertaining 
the numerical strength of each post and assigning to the sirdar and 
each of the-chatwals a salary suitable to the position: but on the 
view we have taken above, such computation appears to be unne- 
cessary ; for if we are correct in looking upon the whole profits of 
the ghatwali lands as equivalent to the wages which the ghatwals 
would otherwise have received, it is apparent that when they 
did no service and retained one half of the profits for their own 
benefit they cannot claim the other half paid by them to Gov- 
ernment in the shape of revenue.” They said “ The whole of 
the money paid by the ghatwals to the Government in the shape 
of revenue should be paid over to the zemindar Raja Lla- 
nand Singh, partly as the quit-rent due to him, and the remainder 
as compensation for the loss of the services of.the ghatwals 
during the period the settlement with the ghatwals continued in 
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1878 force. The sums to be refunded will, as provided for by the 
PR Sh decree of the Privy Council, carry interest to the date of 
Swan liquidation.” | 
Rasa Now, the status of the ghatwals has been determined in the 
cases which were before their Lordships yesterday, and it was 
BauaDvz. then held that the ghatwals held the lands in question upon a 
tenure, by which they were liable to a certain rent and also to 
certain ghatwali services, and that notwithstanding the arrange- 
ment which had been come to between the zemindar and the 
Government, by which the Government had increased the 
revenue of the zemindari to the extent of Rs. 10,000 a year, 
in consideration of the dispensation by Government of the servi- 
ces, the ghatwals were still entitled to hold their lands upon the 
tenure upon which they had been granted, and were entitled to 
hold the lands and to receive the rents and profits thereof, paying 
to the zemindar the rent reserved upon the tenure. 

Now, applying that principle to the present case, it appears 
that when the Government received half of the profits of the land 
for revenue, and left only one half the profits of the land 
in the receipt of the ghatwals, the Government were receiving a 
portion of the profits of the land which ought to have gone to 
the ghatwals. They were receiving also a portion of the profits 
of the land which ought to have gone to the zemindar ; in other 
words, the Government were bound to return the one half of 
the profits of the land which they received as revenue by paying 
to the zemindar the rent which was due to him under the tenure, 
and returning to the ghatwals the remainder of the money. 

Under these circumstances, their Lordships are of opinion 
that the judgment and decree of the High Court should be 
varied; and they will humbly recommend to Her Majesty that 
the judgment and decree of the High Court, acting as Special 
Commissioners, be varied; and that it be decreed that out of 
the moneys received by the Government of Bengal in respect 
of the lands included in the tenure of the appellants the zemindar 
do feceive the amount of the money rent payable under the 
ghatwali tenure during the period in respect of which’ the 
moneys in the hands of the Government were received as 
revenue, that the remainder be paid to the appellants, and that 
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the case be remitted to the High Court as Special Commission- 
ers, who are, if necessary, to determine thé amounts to be repaid 
to the parties respectively, according to the principle above laid 
down, the moneys so to be paid to carry interest as directed by 
the lower Court. 

Looking to all the circumstances of the case, their Loräships 
will humbly recommend to Her Majesty that each party be 
directed to pay his own costs incurred in India subsequently 
to the order of Her Majesty in Council of the 1st of March 
1864, that is the date of the order in Council which was passed 
in pursuance of the decision of the Judicial Committee of 
February 1864, It does not appear at present—for we have 
not the decree of the High Court before us—whether the High 
Court awarded any and what costs by that decree; but if any 
costs have been paid by either party under the decree now 
under appeal such costs are to be refunded, and each party will 
bear his own costs of this appeal. In regard to the Government, 


their Lordships think that the Government ought to bear its own, 


cosis of this appeal. 
Deeres varied accordingly. 
Agents for appellants: Messrs. Barrow and Barton. 
Agent for the Raja respondent : Mr. Wilson. 


Agents for the Government: Messrs. Lawford and Waterhouse. 
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ORIGINAL CIVIL.’ 





Before Sir Richard Couch, Kt, Chief Justice, and Mr. Justice Pontife. 


1874 | HARAN CHANDRA MOOKERJEE v. NANDAGOPAL MUTTY- 
May 14. LALL AND ANOTHER. 


Parties—Act IX of 1850, 8, 82—Suit for Legacy or distributive Share under 
Intestacy— Deposit. 


K died, leaving a will, directing a certain sum to be paid to M his widow, 
the unexpended balance of such sum to go at the death of M to his heirs. 
M brought a suit against the executors of K's will, which was compromised 
on the payment by them to her of a certain sum. This sum she deposited 
with N, one of the members of a firm, to be invested in N’s own name, he pay- 
ing her such interest as it yielded him. On the dissolution of the firm the sum 
deposited by M was made over to N alone, and on the death of N, his estate 
and with it the sum deposited by M; came into the hands of the sons of N, 
On the death of M, the plaintiff, and two others were the heirs of K. In a 
suit brought by the plaintiff against the sons of N for a third share of the 
sum deposited by M :— i 

Held that such a suit was not a “suit for a distributive share under 
an intestacy, or of alegacy undera will” within s. 82, Act IX of 1850; all 
the parties claiming to be entitled to any interest in the sum deposited 
should have been made parties to the anit. 


Case stated for the opinion of the High Court by the First 
Judge of the Calcutta Small Cause Court under s. 7 of°Act 
XXVI of 1864. 

“Plaintiff in this case ‘sues the defendants as heirs and 
legal representatives of. Nilmani Muttylall deceaséd for a 
third share of the balance of money deposited by Srimáti 
Mongala Debi deceased with Nilmari Muttylall deceased, 
and interest on the plaintiffs share of the deposit. 

‘“‘ The pleas principally relied on by the defendants were :— 

“ 1e¢.—That the plaintiff was not entitled to sue, only for 
his own share, in the way in which he has sued in this action. 

* 2nd.—That the plaintiff's cause of action is barred by limit- 
ation, it having accrued on the day when the money was paid, 
or at any rate on the day on which the final demand was made 
by Mongala Debi for payment of the principal. 


` 
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« I found the following facts, viz., Krishna Mohan Mookerjee, 
the plaintiffs uncle, left two widows, Srimati Mongala Debi 
and Srimati Chandramani Debi, and a will, by which it 
was amongst other things provided, that each of his widows 
should receive Rs. 5,000 for her expenses, and that any un- 
expended balance of such sum should, at the death of each 
widow, go to his heirs. Mongala Debi died on or about the 8th 
November 1862; and the heirs of Krishna Mohan at that time 
were the plaintiff, the only son of her elder brother, and the 
plaintiffs two cousins, Jadunath Mookerjee and Ramnath 
Mookerjee, the two sons of Krishna Mohan’s youngest brother. 
Before her death, Mongala Debi had instituted a suit against 
the executors of her husband’s will, which was eventually 
settled for Rs. 10,000; and the major portion of this sum she 
placed“ with a firm of which Nilmani Mottylall was one of 
the partners. It was to be invested for her in Nilmani’s own 
name, and he was to pay her -such interest as the investment 
- yielded him. On the dissolution of this firm, the money deposit- 
ed by Mongala was made over to Nilmani alone; and on 
Nilmani’s denth, the estate of Nilmani, and with it the 
money deposited by Mongala, came to the hands of the two 
sons of Nilmani, who are the defendants in the present suit. 
The payment of the balance of this deposit-money was never 
demanded by Mongala Debi, but her last demand for payment 
of a portion of it was made so far back as thirteen years ago, that 
‘ia to say, some time in the Bengali year 1267 (1860-61). On the 
12th November 1862, however, Nilmani Muttylall presented 
to one Nabakumar Bannerjee, an agent of the plaintiff, and 
his cousins, for signature, the following receipt :— Received 
from Baboo Nilmani Muttylall the sum of Rs. (500) five 
hundred out of Rs. (2,000) two thousand remaining in his hands, 
belonging to the estate of the late Srimati Mongala Debi 
for the purpose of performing her ceremonies, &c. Dated this 
12th day of November 1862.’ Nabakumar Bannerjee duly 
signed this receipt and returned it to Nilmani Muttylall, who 
accepted and kept it. 

* On these facts I am of opinion, with reference to the first plea, 
that the plaintiff is entitled to sue alone for his own share in 
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this Court. His claim is fora distributive share under his 
aunt’s intestacy, or under his uncles will. In either case it 
is admissible under the 32nd section of Act IX of 1850. Had | 
it been simply a suit for a one-third share of a deposit 
made by himself and his two cousins, the argument of Mr. 
Bonnerjee against the jurisdiction of this Court to hear it 
would have been good, and the cases cited by him in point. But 
the deposit was made by the intestate aunt} and the claim to 
the unexpended balance of it might, if the sum deposited had 
been her stridhan, have arisen out of her intestacy, but did 
in fact, in my opinion, arise out.of the provisions of the uncle’s 
will, by which the money deposited was given to the aunt for 
her food and religious rites only, and the unexpended residue 
of it was reserved for the testator’s heirs.” 

With reference to the second plea the Judge held that the suit, 
if taken to be a case of a deposit within the meaning of Act 
IX of 1871, sch. ii, cl. 147, was not barred, as the receipt 
in suit was a sufficient acknowledgment within that clause to ~ 
give a fresh date to the cause of action; and if viewed as a 
suit to which cl. 122, sch. ii of the same Act applied it was 
still not barred, the cause of action having arisen on the date 
of the death of Mongala on 8th November 1862. 

The suit was instituted on 17th November 1873. 

Judgment was accordingly given for the plaintiffs’ contingent, 
at the request of both parties, upon the opinion of the High 
Court as to the validity of the two pleas. 


Mr. Bonnerjee for the defendant (1) contended that this was 
not a suit “ for the amount of a distributive share under an 
intestacy, or of a legacy under a will” within the meaning 
of s. 32, Act IX of 1850. Such a suit can only be brought 


against the person who has taken out administration of the 


estate, and not against a person who is merely a debtor to the 
estate. Nilmani was not the personal representative, nor the 
executor in this case. By suing as he has done, the plaintiff 
has split his cause of action, and sues only in respect of part 


(1) The learned Counsel was allow- should do so, as the judgment of the 
ed to begin on his suggesting that it Small Cause Court had been given in 


' would be more convenient that he favor of the plaintiff, 


< 
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of ‘it; this he cannot do—Unnoda Persad Roy v. Erskine (1). 
All the persons who claim to be interested in,the debt sued for 
should be joined as parties in this suit. The learned Counsel 
also contended that the suit was barred by the law of limit- 
ation, Assuming that Act IX of 1871, sch. ii, cl. 147, was 
applicable to the suit, the receipt was not a sufficient acknowledg- 
ment of the debt to give a fresh period of limitation; but the 
case was not one of deposit under that portion of the Act, but 
an ordinary case of deposit for which a demand was necessary, 
and no demand having been made, the cause of action arose 
from the date of the deposit, and the suit was barred. 


' Mr. Evans was proceeding to argue in favor of the plaintiff, 
but the Court intimated an opinion that the suit could not pro- 
ceed in its present form. 


The opinion of the High Court was delivered by 


Covcs, C.J.— We think this is not a case where the demand 
is for part’of a distributive share under an intestacy or a legacy 
under a will, What is intended by these words in s. 32 
of Act IX of 1850 is where the person entitled toa share of 
property in the case of intestacy is bringing a suit’ against the 
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person who has the administration of the property; or in case . 


of a legacy, where the suit is brought for the legacy against 
the person who has the administration of the property, whether 
as executor, or, in this country, in some other capacity, and is 
liable to pay the legacy. Here the liability of the defendant is 
not a liability of this description. It arises from a contract 
which was made between him and Mongala Debi when the 
money was deposited. There was no express contract, but 
there would be an implied contract to repay the money. The 
defendant appears to have been acting in a capacity similar to that 
of a banker to whom money‘ deposited is considered as lent. 
It may be that on the death of Mongala Debi, the pergons 
who became entitled to the money can have the benefit of the 
contract between her and the defendant, and sue the defendant 


(1) 12B, L. R., 370. 
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1874 to recover the money. But they will sue upon a liability aris- 
ee, ing from the loan, and not on any liability to pay over the share of 
MooxenvEs the property of the deceased person, or to pay any thing as a 
NANDAGOPAL legacy. It appears to us that this is a case in which the defendant 
Be ee 

had a right to have joined in the suit against him all the persons 
who claim to be entitled to receive the debt, which debt may, 
after the death of Mongala Debi, be said to be due to the 
f heirs of her deceased husband. On that ground we think ‘that 
the judgment should be for the defendant. Itis not necessary 
for us to answer the other question which has been submitted 
to us. The judgment will be for the defendant with costs of 
the suit in the Small Cause Court and the ordinary costs 
allowed of reserving the question, and otherwise arising there- 

out or connected therewith. 


Attorney for the plaintiff: Baboo Brojonath Mitter. 


Attorney for the defendant: Baboo Gunesh Chunder Chunder, 


PRIVY COUNCIL. 
P.O” LUCKHINARAIN MITTEBR axp anorner (Darrenpanrs) v. KAETTRO 


1878 PAL SINGH ROY axp anorgen (Pracntirrs). 
June 16, 17, 


$ at July [On appeal from the High Court of Judicature at Fort William in Bengal.} 





Reg. VIII of 1819—Depostt by unregistered Assignees of a darpatnt 
Talook—Res judıcata—Limitation. 


L and R, the holders of a patni estate, granted in 1856 a darpatni lease to 
S at an annual rent, the lease stipulating that S should have full power of 
sale and gift, but should not sub-let without the patnidar’s consent. The 
lease contained no stipulation for the registration of any vendee or donee. In 
1860 © sold the darpatni lease to Æ, the deed of sale which was duly regis- 
tered providing for mutation of names in the patnidar's books. No such 
mutation was ever effected by K, who was never recognized as their tenant by 
L and R, the rent of the darpatni being paid in the name of S. In 1864, the 
rent due from the patnidars being in arrear, the zemindar proceeded to sell 
the patni under cies aaa VIM of 1819. Thereupon K, in order to protect 


* Present: Bia J. W. asus Sie B. Psacocs, Sm M. Sars, Sia 
R. P. Corrier, anv Siz L. Parr. 


a 
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his under-tenure, deposited in the Collectorate on 17th November 1864 a 
sum of money, on which the sale was stayed, K, being then in arrear in the 
payment of his darpatni rent, claimed to set off the amount deposited in 


the Collectorate against the rent due to Z and R. This L and R refused . 


to allow, and they brought a suit in the Collector's Court against 9 and 
his sureties to recover the arrears of rent. In that suit K intervendd claiming 
the benefit of the set-off, to which however the High Court on 26th June 
1866 on appeal held that he was not entitled, the deposit being merely a 
voluntary payment by K. On 30th October 1867 K brought a regular suit 
against S and L and R to recover the amount of the deposit and obtained a 
decree, but the decision was reversed on appeal and the suit dismissed for 
want of jurisdiction, On6th June 1869 K filed his plaint in the proper Court. 
Held that he was entitled to recover the amount deposited by him in the 
Collectorate (1), and that the suit was not barred as being res judicata, by 
the declsion of 26th June 1866. 

Held also that whether the period of three years under s. 1, cl. 9 of Act XIV 
of 1869, or of six years as provided by cl. 16, s. 1 of that Act, be the limitation 
applicable to such a suit, the suit was not barred, inasmuch as K was entitled 
to deduct the time during which he was bond fide prosecuting with due 
diligence a suit for the same purpose in a Court not having jurisdiction. 


APPEAL from a decree of the High Court (Kemp and 
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Glover, JJ.), dated the 10th February 1871, reversing the deci- ` 


sion of the Judge of Burdwan, dated 23rd July 1870, and 
affirming the decision of the Subordinate Judge of Burdwan, 
dated the 31st March 1870. 

The following were the facts of the case :—The defendants 
Luckhinarain and Rajnarain Mitter, who were patnidars of a 
talook named Mauza Astara, granted in September 1866 a 
darpatni lease of the mauza to one Seetanath Ghose at an 
annual rent of Rs. 5,496, the lease stipulating that Seetanath 
Ghose should have full power of sale and gift, but should not 
sub-let in sepatni without the defendante’ consent. The lease 
contained no stipulation for the registration of the name of any 
vendee or donee. In September 1860 Seetanath Ghose sold the 
darpatni lease to the plaintiffs for Rs. 2,926. The deed of sale 
which was duly registered provided for mutation of names in 
the patnidar’s books. The plaintiffs however never effected such 
mutation, and were never recognized by the defendants as 
their tenants, the rent of the darpatni being paid in the name 
of Seetanath Ghose. 

(1) See Ambika Debi v. Pranhari Das, 4 B. L. R., F. B., 77. 
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In 1864, the defendants having for six months failed to pay 
their patni rent to the zemindar, the latter proceeded to sell the 
patni under Regulation VIII of 1819 ; whereupon the plaintiffs, 


Kuarrio 3 PaLin order to save their under-tenure, deposited Re, 2,053-7-9 in 


Sinan Roy. 


the Collectorate on the 17th November 1864. At that time the 
plaintiffs were’ in arrear with their darpatni rent, and they 
accordingly applied to the defendants to set-off the amount 
deposited against such rent. The defendants refused and brought 
a suit against Seetanath Ghose and his sureties to recover the 
darpatni rent then due. The plaintiffs intervened in that suit 
claiming to be entitled to set-off the sum deposited against the 
rent, but the High Court (Trevor and Campbell, JJ.) on the 
26th June 1866 ruled that Seetanath Ghose was not entitled 
to the'benefit of that set-off, because until the plaintiffs estab- 
lished their interest in the estate and obtained registration, 
their payment was that of volunteers, made at their own 
risk (1). 

On 30th October 1867 the plaintiffs brought a regular euit © 
against Seetanath Ghose and the defendants in the Court ‘of 
the Principal Sudder Ameen of Zilla Hooghly, to recover 
from the defendants the eum of Rs. 2,053-7-9 with interest 
and costs. The plaintiffs obtained a decree in their favor, but 
the Zilla Judge reversed that decision and dismissed the suit 
for want of jurisdiction, which judgment was affirmed on appeal 
by the High Court on the 26th May 1869. 

On 3ist May 1869 the plaintiffs, under s. 3, Act XXIII 
of 1861, obtained the return of their plaint from the Hooghly 
Court, and on the 8th June 1869 filed the same in the 
Court of the Subordinate Judge of Burdwan, who, on 31st 
March 1870, decreed in their favor, holding that “it was 
inconceivable for what offence the plaintiffs should be suffered to 
lose the money which they deposited for the protection of their 
own rights, as well as of both the defendants.” In appeal, how- 
ever, the Judge of Burdwan on the 23rd July 1870 dismissed the 
suif, holding as the High Court in special appeal had previously 


(1) Luckhinarain Mitter v. Seetanath Ghose, 1 I. J, N.S, 817; 8. C., 
6 W. R, Act X Ral, 8. 
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done, that the deposit had been made by volunteers. Onthe 1878 
10th February 1871, a Division Bench of the High Court LUOKHI- 
reversed the Judge’s decision, and restored the decree of the Mornen 
first Court. Their judgment was to the following effect :— Karmrto PAL 
“There can be no,doubt that, under Regulation VIII of 1819, all 55°F Bor. 
patnidars or darpatnidara have the right to alienate or otherwise 
transfer their property without the consent of the zemindar. ‘It shall 
not be competent,’ says s. 5 of the said Regulation, ‘ to the zemin- 
dar or other superior to refuse to register and otherwise to give effect 
fo such alienations.’ The status of the.plaintiff as darpatnidar does 
not therefore depend upon registration or the consent of the zemindar. 
But it is contended in this case that the special appellant has not 
conformed to the requirements of s. 5 of the Regulation, that is 
to say, that he has not furnished security, or paid a fee, or obtained 
registration of his name according to the forms laid down in that 
section, and, therefore, that not being a darpatnidar, he is not entitled 
to claim any refund. We think that this contention is wrong. Under 
the Regulation the zemindar or other superior holder in certain cases 
` is empowered to attach the property, if the subordinate holder neglects 
to register his name, and to hold it in trast for the subordinate holder ; 
and in all cases until the transfer is registered, the old tenant and the 
tenure itself are liable for the rent due. There may be cases in which 
a party may become the purchaser of a darpatni, and the superior 
estate may be put up for sale and sold before he could possibly have 
time to effect the registration of his darpatni rights. Can it be said 
in cases of this description that, if the darpatnidar paid a sum of 
money on account of the rent due by the superior holder and saved 
the patni from sale, he would not be ‘entitled to a refand of the sum 
so paid? The subordinate holder has an interest of his own to 
protect which would be altogether sacrificed, if he were<not able to 
save the superior tenure from the hammer; for with the superior tenure 
all subordinate tenures fall in the event of a sale: and after all, the 
duties of the subordinate holder, as prescribed in the tion, are 
formalities ; their primary object is to give the superior holder inform- 
ation of who is his tenant, and until they are conformed to, the 
superior holder is justified in looking to the registered tenant for his 
rent.” ° 
From this decision the defendants now appealed to Her 
Majesty in Council. 





Mr. Lindsay ‘Reed and Mr. Hunter for the appellants 
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contended that the payment into the Collectorate by the 
respondents was voluntary and established no claim on the 
patnidars.’ They cited Annundchunder Banerjea v. Soobul- 


Dey (1), Sonaoollah v. Ranee 


Rajeshurree 


(2), 


Thakoorchand Banerjea v. Shurmunissa Khatoon (3), Luchhi- 
narain Mitter v. Seetanath Ghose (4), Poorno Chunder Doss 
Chowdhry v. Sreenath Goopte (5), Bissomoyee Dossee v. Mackhin-~ 
tosh (6), Nittyanund Paul v. Ram Doollub Buttobyal (7), and 
Mrityunjaya Sircar v. Gopal Chandra Sirkar (8). Independently 
of Regulation VIII of 1819, the respondents had no right to 
make the payment. It is submitted that the respondents are not 
*“talookdars of the second degree” within the meaning of cl. 2, 
s 13 of that Regulation, and that the payment was not bong 
fide, but was made for the purpose of obtaining an undue advan- 
tage by paying in their own names instead of in Seetanath’s, they 
not being registered darpatnidars. The following authorities were 


also cited :— Bhobo Tarinee Dossee v. Prosonno Moyee Dossee (9), 


(1) 8. D. A., 1857, 1195. 

(2) Id., 494 

(3) Zd., 808. 

(4) 1 I. J., N. S., 317; 8.0, 6 W. 
R, Act X Rul, 8. 

(8) 6 W. R., 173. 

(6) 2 Hay's Rep., 14, ` 

(7) 2 W. R., 282. 

(8) 2 B. L. R, A. 0., 181. 

(9) Before Mr. Justice Bayley 'and 

Mr. Justice Macpherson. 


The 25th August 1868. 
BHOBO TARINEE DOSSEE (Wipow or 
DEFENDANT) v. PROSONNO MOYEE 
DOSSEE (PLaInTIFF).* 


Unregistered Purchaser of Tenure— 
Decree for Arrears of Rent. 


‘Pais was a suit for a declaration of 


the plaintiff’s right to, and for posses- 
sion of, a certain tenure which stood 
in the name of one Chundee Churn 
Mundal, The plaintiff alleged that the 
right, title, and interest of the latter in 
the tenure were sold on the 7th Asar 
1270 (20th June 1863) in execution 
of a decree held by the talookdar 
Koylas Nath Ohunder, and that her 
husband had then become the pur- 
chaser. The talookdar subsequently 
brought a suit against Chundee Churn 
for rent and to eject him, and on the 
23rd Chaitra (4th April) obtained an 
ex parte decree in execution of which 
he ousted the plaintiff's husband. The 
latter having died, the plaintiff brought 
the present suit which was decreed in 
her favor by the two lower Courts, and 
the defendant's widow then preferred 
this appeal to the High Court. 


* Special Appeal, No. 2550, preferred on the 24th September 1867, against the decree of 
the Officiating Additional Principal Sudder Ameen of East Burdwan, dated the 26th July 
1867, affirming a decree of the Munsif of that district, dated the 26th June 1866. 
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Nuddear Chand Sein v. Kishoree Lal Chucherbutty (1), 


Baboos Otool Chunder Mookerjee 
and Anund Chunder Ghosal for the 
appellant. 


Baboos Tarucknath Dutt and Mo- 
hendro Lall Shome for the respondent. 


The following judgments were deli- 
vered :— 


Barury, J.—In this case the plain- 
tiff sued for declaration of his right to 
a certain tenure and for possession 
thereof, on the allegation of his having 
on the 7th Asar 1270 B.S. (20th 
June 1863) purchased the rights and 
interests of one Chundee Churn 
Mundul at a sale in execution of a 
decree held by Koylas Nath Chunder. 
Plaintiff also alleged fraud on the 
part of the zemindar. 

The defendant Koylas Nath pleaded 
that the plaintiff might or might not 
have purchased the tenure, but that he 
ought to have paid the rent decreed 
against the recorded tenant; that as he 
had not so paid, he was liable to be 
ejected. Defendant added that he 
had sued for arrears of rent on the 
28rd Chaitra (4th April), and got a 
decree under s. 78 for rent and for 
ejectment on the 3rd Asar 1270 (16th 
June 1863), which decree became 
complete on the expiry of fifteen days 
without deposit of the arrears due; 
that thus defendant's ejectment of 
plaintiff was quite legal. 

Both the wloer Courts have given the 
plaintiff a decree. The lower Appel- 
late Court does not clearly find the 
allegation of fraud proved by the 
plaintiff; but that Court seems to infer, 
that because the same Koylas Nath, 
who as a judgment-creditor sold the 
rights and interests of Chandee Churn 
on the 7th Asar 1270, must, as the 
talookdar, who on the 3rd Asar 1270 


(1) 7 W. B., 463. 


got a decree for possession and eject- 
ment, whioh became complete fifteen 
days after, viz., about the 18th or 19th 
Asar, have known that during the 
intermediate time, that is to say, on the 
7th Asar, the plaintif had become 
the purchaser of the tenure, con- 
sequently the defendant Koylas Nath 
should have demanded the arrears of 
rent from the new purchaser, and not 
having done so, was not competent to 
eject the plaintiff for arrears of rent 
due against the tenure. 

The defendant appeals specially 
against the lower Appellate Court’s 
decree and urges, that the plaintiff's 
allegation of fraud has not been 
established, and that it was no neces- 
sary consequence that, because Koylas 
Nath had his decree completed fifteen 
days after the date thereof, or about 
18th Asat 1270, he must have neces- 
sarily known that the plaintiff was the 
purchaser of the right and interest of 
the previous tenant at a sale in execu- 
tion of a money decree on the 7th 
Asar; and moreover, ought to have 
demanded arrears of rent due against 
the previous tenant. Secondly, that 
it was for the purchaser, if he wished 
to place himself in the position of the 
former tenant, to take the ordinary 
course prescribed by law, viz. to 
obtain the registration of his name 
in the zemindar’s sarrishta, and that 
until he did this, the zemindar was 
not at all bound to recognize him as 
his tenant, 

I am of opinion that fraud has not 
been legally found at all by the lower 
Appellate Court, because I do not see 
it proved that there was any clear and 
distinct knowledge of Koylas Nath 
that the plaintiff, by reason of his 
purchase, stood in the place of the 
former tenant. Further, even if he 
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Raghab Chandra Banerjee v. Brajanath: Kundu Chowdhry (1), 


hed that ‘Knowledge, I find it has 
been laid down inthe case of Sarkies v. 


Riera Par Kali Coomar Roy (a), dated’ Ist 


Swan Ror. 


July 1864, that the “niere’ cogni- 
zance by the zemindar of the fact of 
a party having purchased a tenure is 
not sufficient to cure the defett' of 


. non-régistration. It must be proved 


that the zemindar has not only known 
of the transfer, but has also accepted 
the transferee as his tenant; the 
receipt of rent by the zemindar from 
the transferee being one of the best 
- proofs of the facts of the zemindar 
having accepted him as his tenant.” 
Here neither necessary legal know-' 
ledge, nor cognizance of the transfer 
of the land to plaintiff are shown; 
nor are we shown that the purchaser 
had had any such actual possession of 
the tenure, that even in that view the 
zemindar might be said to have had 
the opportunity to know that the 
plaintiff was in fact the party holding 
the tenure. I think under these cir- 
cumstances, until the plaintiff adopted 
means to have his name registered in 
the zemindar’s sarrishta, and was 8d 
registered as transferee, the defend- 
ant Koylas Nath was not bound to 
give notice to the plaintiff to pay the 
arrears of rent due on the tenure; 
which he purchased before the defend- 
ant could proceed to give effect to the 
decree which he obtained about the 
8rd Asar, and completed about the 
18th, 

I would, therefore, reverse the deci- 
sion of the lower Courts, and decree 
this appeal with all costs. 


() W. R., Jan. to July 1864, Act X 
Ral., 98. 

(B) It having been brought to the notice 
of the Court that the decree against 
Chundee Ohurn under which the plaintiff 
claimed as purchaser was anterior in date to 
the decree under which the plamtiff had 


Macrazeson, J. — I‘ concur in 
thinking that the decree ‘of the lower 
Court ought to be set aside, and that 
the. plaintiff's. suit ought to be dis- 
missed with costs. The lower Courte 
do not find any fraud in the proper 
sense of the term, nor is there in 
fact any evidence of fraud. The case 
of the plaintiff may be somewhat hard. 
But the defendant hed a legal right to 
adopt the course which he took, and 
the presenf suit must fail unless dis- 
tinct fraud in the conduct of the pro- 
ceedings under Act X of 1859 is 
proved (b). 


(1) 9 B. L: R, 19, note.—-In this 
case the first ground of special appeal 
which was “ that the zemindar, when 
applying to the Collector for the sale 
of the patni tenure, was bound to 
recognize all the cosharers of the 
patni,” was overruled by the High 
Court; the learned Judges who heard 
the appeal observing :— 

“ On the first point, we think, it is 
unnecessary to say much. It is clear 
that there was an arrear of patni rent 
due, and that the zemindar need not 
have recognized any one except the 
registered patnidar as the person from 
whom the rent was due ; and the mere 
fact that, in the application to the 
Collector, he did mention the nemes 
of one or two of the parties in posses- 
sion, though not registered in the 
zemindari books, and omitted to 
mention the names of others, does not 
in any way vitiate the sale'or render 


the proceedings invalid.” ` 


been ejected, and that therefore when the 
latter decree wag passed, Chundee Churn 
had ceased to have any interest in the 
tenure, the learned Judges granted a review 
of their judgment, and on review reversed 
their former decree, and affirmed that of the 
lower Appellate Court. 
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matter which is res judicata, the same point having been 
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DHUNPUT SINGH ROY BAHADOOR: 


(owe oy rae Derenpamrs) v. VILLA- 
` YET: ALI AND OTHERS (PLaurriyrs).* 
Unregistered Tenant—Sale under Re- 
. galation VIL of 1819—Notice— 

Pleading. 


Mr. R. T. Allan and Baboos Sri- 
nath Doss and Kishen Doyal Roy for 
the appellants. 


Baboo Grish Chunder Ghose for 
the respondente. 


Taa following judgments were deli- 
vored = 


Barcer, J.—In this case the plain- 
tiff ‘sues to reverse the sale ofa madad 
maash paiki jagir (a), held under 
Regulation VII of 1819, on the 
ground of no notice having been 
served upon him. I may add that 
we have carefully considered the 
whole terms of the plaint, and we 
find there is nothing whatever in it 
that the tenure was not of the class 
contemplated by Regulation VIII of 
1819, or that the sale was improperly 
held under that Regulation, except 
the bare mention that the plaintiff 
did not receive due notice. 

The firat Court gave the plaintiff a 
decree, which the lower Appellate 
Court has affirmed on appeal. : 

In special appeal the contention by 
the pleader for the special appellant is 


erred in law in holding that the sale 
made in this case under Regulation 
-VIM of 1819 is illegal. It is admit- 
ted; or rather it has been found as a 
fact that some of the plaintiffs are 
‘purchasers of a portion of the lands, 
and others’ claimants as coparceners 
by inheritance. It is admitted, how- 
ever, that all the cases will be governed 
by one decision in special appeal, and 
the whole question is as to the cor- 
tectness of the decision of the lower 
Appellate Court in holding that the 
sale in this case was illegal under 


Regulation VIL of 1819. Act X of | 


1869, s. 106, clearly lays down that a 
zemindar is bound to look only to his 
registered tenant, and the equivalent 
of that registration may be, according 
to the rulings of our Courts, presumed 
in case the zemindar receives rents 
from his tenant in recognition of his 
tenancy, But the tenure itself in the 
case now before us is one of the class 
contemplated by s. 8, Regulation VIL 
of 1819; and on the pleadings the 
plaintiff, whose only case really was 
that the sale under that Regulation in 
this case was wrong and illegal, rested 
on the allegation of no notice having 
been served upon him. Now the plain- 
tift had ample opportunity of request- 
ing to have an issue fixed and deter- 
mined upon that point, but from’ the 
first to the last he has not done, or 


8.0, 13 


' 2) 3 B. L. R., P. C. 48; 
Moore’s I. A., 175. 


* Special Appeal, No, 1928, preferred on the 18th September 1870, against the decree of 
Subordinate Judge of Puineah, dated the 2nd July 1870, affirming a decree of the 
Munsif of Kishengunge, dated the 3rd February 1870. 


- (a) Lands assigned for the maintenance of armed watchmen, 
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determined by the High Court on the 26th June 1866 in the 
suit brought by the appellants against Seetanath Ghose, snd in 
which the respondents intervened; see Act VIII of 1859, 8. 2 
The pea 
ent’s cause of action was barred by limitation, it having arisen 
on 17th November 1864, and the suit'in which the present 
appeal was brought having been instituted on 8th June 1869; 
see Act XIV of 1859, s 1, cL 9. This is a case of implied 
contract—Dwarkanath Moitro Y. Kenny (2) and Kashinath Roy 
Chowdry v. -Ishur Chunder Mookerjee (3): see also as to 
deductions from the statutory period— Mohan Chandra Kundu v. 
Azim Gazi Chowkhidar (4). 


attempted to do, anything of the question is not liable to be sold under 
kind, though the plaint itself indi- the provisions of Regulation VIII of 
cated this as the basis of the illegality ` 1819. The objection was never raised 


of the sale. It is extremely difficult 


` to find ont from the judgment of the 


lower Appellate Court what its view 
on the merits of the case is; but this 
fact is clear, that the lower Appel- 
late Court has erred in law in holding 
that the property was not liable to 
sale under the provisions of Regula- 
tion VII of 1819. Plaintiffs case 
was that the sale was illegal in conse- 
quence of no notice having been 
issued on him. Nevertheless, he took 
no means to have that point raised in 
issue and decided. He raised no 
other point, and has no right to change 
the character of his pleading. Now I 
for myself am always averse to see a 
plaintiff who comes to Court on one 
cause of action resiling from that 
point, and getting a decree on a cause 
of action which he never thought of. 

In this view I would reverse the deci- 
sions of the lower Appellate Courts, 
and dismiss the plaintift’s suit with all 
cobts. 


Mrrreg, J.—I am of the same opi- 
nion. I think the lower Appellate Court 
is wrong in holding that the tenure in 


either in the plaint, orin any other 
proceeding in the Court of first: 
Instance, dad if it had been raised _ 
there, the defendant zemindar might . 
have conclusively proved that the 
tenure fell within the provisions of 
s. 8 of that Regulation, 

On the other point raised in the case 
it is sufficieut for me to say that the ` 
lower Appellate Court having distinctly 
found that the plaintiff's name was 
never registered in the zemindar's 
books, and that the plaintiff was never 
recognized as a tenaiit in any shape 
whatever, the defendant zemindar was 
not bound to give any notice to the 
plaintiff when he instituted proceed- 
ings against the registered tenant for 
arrears of rent admittedly due to him. 
That being so, the plaintiff's suit for 
reversal of the sale must necessarily 
fall to the ground. 


(1) W. Rq Jan. to July 1864, 320. 
(2) 5 W. R. S. 0. O. Ref, 1. 

(3) 5 W. R., 297. 

(4) 3 B. L. B., A. C., 288, 
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| Mr. “Leith, Q.C., and Mr. Doyne, for the respondents, while 1878 
admitting that the decree of the High Court: of the 26th June Lvoxsr- 
1866 was right, inasmuch as the respondents, not being registered Mirren 
darpatnidars, could not insist upon a set-off, contended that they Kurerrio PAL 
were entitled, on the appellants’ refusal to allow a set-off, to sue eee 
for the money as paid for their benefit, which it was against 
conscience that the appellants should retain. The respondents 

had an interest in the land, though not a complete legal title ; 

see Regulation VIII of 1819, ss. 5 and 11: and as to payment 

B. 13, cls. 3 and 4, and Nobeen Kishen Mookerjee v. Shib 

Pershad Pattuck (1). 


_ Mr. Reed replied. 


The judgment of their Lorpsuips was as follows :— 


This is an appeal from a judgment of the High Court, . 
pronounced upon special appeal in a suit in which the respond- 
ents were plaintiffs, and the appellants were defendants. The 
suit was brought to recover a sum of money lodged by the 
plaintiffs in the Court of the Collector of Hast Burdwan, in 
order to stay the sale of a patni talook called Mauza Astara, 
for an arrear of rent due to the zemindar from the defendants, 
who were the patni talookdars, and thereby to save adarpatni 
talook -of the second degree, which had been created by the 
defendants out of their said patni talook. 

The darpatni was granted by the defendants to Seetanath 
Ghose, at an annual rent of Rs. 5,496, in consideration of a 
bonus of Rs. 100, and it was stipulated that Seetanath was to 
have full powers of sale or gift, but was not to under-let in 
sepatni without the consent of the patnidars. Seetanath sold , 
and assigned the darpatni to the plaintiffs for the sum of 
Rs. 2,925, and it was stipulated that the plaintiffs were in 
the usual manner to cause mutation of names in the patnidars’ 
books, by causing Seetanath’s name to be removed and fhe 
plaintiffs’ names inserted instead, and that the plaintiffs should 
duly pay the darpatni rent; and further that, if there should 


(1) 8 W. R, 96. 


S 
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1878 be any delay in causing mutation of names, and Seetanath’s name 
oe should remain on the patnidars’ books, it should not entitle 
Mrrree him to profit, or subject him to loss. The plaintiffs did not 

Kuerreo Pau register the transfer in the sarrishta of the defendants, and: 
Sinan Ror. i . Da 

the defendants never recognized the plaintiffs as their tenants. 

The money deposited by the plaintiffs was applied in discharge 

of the rent due from the defendants as patnidars, and the sale 

of the patni was stopped. It was contended that the money: 

deposited by the plaintiffs was a voluntary payment, and conse~ 

‘. quently that they were not entitled to-recover the amount from 

the defendants, The Court of first instance held that the 

plaintiffs were entitled to recover, and gave them a decree for 

the amount, with interest from the time-of the commence- 

ment of the suit. The Zilla Judge, -upon regular appeal, 

reversed that decree; but upon special appeal, the High Court 

reversed the decision of the Zilla Judge, and upheld the 

decree of the Court of first instance. From that decree the 
defendants have appealed to Her Majesty in Council. 

Their Lordships are of opinion that the decision of the High 

Š Court is correct. The plaintiffs were assignees of the darpatni 
talook, and, though the transfer was not registered, they had 
the right and were compelled to deposit the amount of rent due 
to the zemindar in order to protect their own interest. They 
made the deposit, and the defendants had the benefit of it. The 
plaintiffs are consequently entitled to recover the amount from 
the defendants. The law upon the merits of the case is very 
clearly and accurately laid down in the judgment of the High 
Court, and it is scarcely necessary for their Lordships to 
enlarge upon it. 

Several cases were cited by the learned’ Counsel for the 
appellants, and amongst others the case of Annundchunder 
Banerjea v. Soobulchunder Dey (1). -In that case it was held 
that a mortgagee of a darpatni tenure out of possession could 
not recover from the patnidars an amount deposited by him 
to “prevent the sale of a patni talook for arrears of rent due 
from the patnidars: that he was not the holder of a talook in 


i (1) 8. D. A; 1857, 1195. 
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the second degree, and had no authority under s. 13, Regula- 1873 
tion VIII of 1819 to make the deposit. It-does not appear buom 
what the nature of the mortgage was, and it would seem that aa 
the darpatnidar had not paid his rent to the patnidar, for it was Byermo Pat 
Sman Bor, 
said “ the mortgagee might have sued the darpatnidar for the 
money which he had been compelled to pay.” Without knowing 
more of the facts of that case it is impossible to say whether 
the decision was correct or not. It is, however, unnecessary 
to do so, ag that case is very different from the present. 
It may be remarked, however, with reference to that case, as 
well as to the case of Luchhinarain Mitter v. Seetanath Ghose (1), 
in which it was held that the amount deposited by the plaintiffs 
in the present case could not:be set off in a suit brought by the 
present defendants against Seetanath for subsequent instalments 
of the darpatni rent, that neither of them is of any greater 
weight than the decision of the High Court now under appeal, 
and that their Lordships could not, upon the mere authority of 
- those two cases, hold that the decision of the High Court in 
the present case was wrong. 
With the exception of those two - cases, none of the numerous 
authorities cited by the learned Counsel for the appellants are 
in point. In some of the cases it is impossible to ascertain from 
the reports what were the precise facts; many of them had no 
relation to patni or darpatni tenures; and none of them 
appear to carry the case further than this that the grantor of a 
darpatni talook is not bound to recognize the assignee of the 
tenure, until the transfer has been-registered in his sarrishta 
and that, until such registry has been effected, he may sue the 
original darpatni for the rent, and sell the tenure in execution , 
of a decree obtained in such suit without notice to the assignee, 
This is the only effect of the cases of Bissomoyee Dossee v. 
Mackintosh (2), Nittyanund Paul v. Ram Doollub Buttobyal (3), 
. and Mrityunjaya Sircar v. Gopal Chandra Sircar (4). 
Those decisions are quite consistent with the ruling of the 
High Court. Until the assignment has been registered, or the 


Q)11L J, N. B, 811; S. O, (3) 2 W.R., 282. 


8 W. Rọ Act X Rul, 8. (4) 2 B. L. Rọ, A. ©, 181. 
(2) 2 Hay's Rep, 14. 
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1878 assignee has been accepted by the patnidar as his tenant, the 
Luoxut- gasignor is not discharged from liability, and such liability may 
Merri be enforced by the sale of the darpatni talook, in execution 

Kierrao Pat of a decree against him for the rent. 
Sman Hox. Tt was contended that the decision of Luckhinarain Mitter v. 
Seetanath Ghose (1), in which it was held that the money 
deposited by the plaintiffs could not be set off in an action against 
Seetanath for arrears of the darpatni rent, was a bar to the 
present suit, as an adjudication by a competent Court in a 
former suit upon the same cause of action. Their Lordships 
are, however, of opinion that that determination was not one 
within the meaning of s. 2, Act VIII of 1859. It was merely 
determined in a suit under Act X of 1859 that Seetanath was 
not entitled to credit for the payment made by the plaintiffs. 
As to the point of limitation, their Lordships are of opinion 
that the High Court was correct in holding that the present 
suit was not barred. It is unnecessary to determine whether 
the period of limitation was three years under cl. 9, s 1,-~ 
Act XIV of 1869, or six years under cl. 16 of that section. 
The deposit sought to be recovered by the plaintiffs in the 
present suit, was made on the 17th November 1864, and the 
present suit was, commenced on the 8th June 1869. On the 
30th October 1867, a suit was instituted by the plaintiffs against 
the defendants in the Zilla Court of Hooghly, to recover the 
amount claimed in the present suit, The defendants pleaded 
to the jurisdiction of that Court, and, on the 14th April 1868, 
the Principal Sadder Ameen rejected their plea, and gave judg- 
ment for the plaintiffs. The defendants appealed to the Judge, 
who, on 3lst July 1868, reversed the decision of the Principal 
Sudder Ameen, and, on special appeal to the High Court, the 
decision of the Judge was affirmed on the 26th of May 1869. 
Deducting the whole period occupied in the suit commenced 
in Zilla Hooghly from the time of the commencement of that 
suit to the time when the High Court gave final judgment 
threin on special appeal, the present suit was commenced 
within three years from the time when the cause of action arose. 


(DIL Jn N.S, 817; 8 0. 6 W. B. Act X Bul, 8. 


at 
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It has been found as a fact that that suit was prosecuted bond 1878 
Jide, and there is no reason for contending that that finding was pes 
in consequence of any error in law, or that the suit was not Mirrer 
prosecuted with due diligence. Their Lordships are of opinion Kuerrno Par 
that, according to the true construction of s. 14, Act XIV of — oe 
. 1859, the whole time occupied in that suit, including the time 
during which the special appeal to the High Court was pending, 
must be deducted. It was contended on the part of the 
appellants that, as the decision of the Principal Sudder Ameen 
was annulled by the Judge in consequence of a defect of juris- 
diction, the time in which the plaintiffs were engaged in the 
special appeal to the High Court, who affirmed the decision of 
the Judge, cannot be deducted under the provisions of s. 14 of 
the Act. The words of that section are not very clear, but 
their Lordships are of opinion that, giving them a reasonable 
construction, the whole time in which a plaintiff has been fruit- 
lessly engaged in prosecuting a suit bond fide and with due 
. diligence for the same cause of action, in which he fails in con- 
sequence of a final determination in the suit (whether upon 
appeal or otherwise) that the Court in which the suit was 
brought had no jurisdiction, is to be deducted. 
The learned Counsel for the appellants complained of the 
protracted litigation in reference to the plaintiffs’ claim, and he 
stated, in terms of indignation, that the case had been before 
eleven [different tribunals. But surely the appellants are not ar 
the persons to complain, when they have been the cause of the 
whole of this protracted litigation, first, by neglecting to pay 
their rent to the zemindar, and thus rendering it necessary for 
the plaintiffs, for their own protection, to deposit the money 
with the Collector; then by refusing to allow credit for the 
amount in the suit against Seetanath; afterwards, by objecting 
to the jurisdiction of the Principal Sudder Ameen of Hooghly ; 
then by objecting to the amount of stamp on the plaint when it 
was transferred to the Court in Burdwan; and, finally, by 
appealing against the decision of the Principal Sudder Ameen 
in this suit, which was ultimately upheld by the High Court. 
In short, the appellants have resisted by every means in their 
power the endeavours of the plaintiffs to recover the amount 
Zl 
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which they were obliged to deposit, of which the appellants 
have had the benefit, and which they, according to every 
principle of justice and good conscience, ought to have repaid. 

It is idle to say that they were afraid of repaying the. money, 
lest by so doing they should be' held to have recognized the 
plaintiffs as their tenants before the registration of the assign- 
ment, or to contend that the appellants are not bound to 
repay the amount deposited because they would have benefited 
by the sale of the patni free from incumbrances. 

Their Lordships will humbly recommend Her Majesty in 
Council to affirm the decision of the High Court with the costa 
of this appeal. 


Appeal dismissed. 
Agent for the appellants: Mr. 7. L. Wilson. 


Agents for the respondents: Messrs. Young, Jackson & Co. 
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‘Before Mr. Justice Macpherson. 
Ix rae Marran or MAHIN BIBI. 


Mahomedan Law—Marriage of Infant—Consent—Apostate Father— Cus- 
tody of Wife—Habeas Corpus— Magistrates Order under .s. 31 of Beng. 
Aci IV of 1866. 


_ On an application for a writ of habeas corpus to bring before the Court 
M, a female infant, who was alleged to be in the unlawful custody of S, 
& Mahomedan, it was stated that M’s father was a Jew by birth who had 
embraced the Mahomedan faith many years ago, but had since returned to the 
Jewish persuasion ; that her mother was a Mahomedan woman ; that she was 
detained by S on the allegation that she,was married to him, but that the 
alleged marriage was invalid by reason of the want of consent of her father ; 
and that she was of the age of about nine years, and had not attained puberty: 
and a writ was thereupon granted. The return stated that M being then 
about ten years of age, was married with the consent of her mother to S; 
that after the marriage M and her mother had lived with S until her 
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mother at the instigation of the father had left the house of Staking M with 
her; that © bad thereupon instituted a charge against the father and 
mother for enticing away and detaining M, on which the Police Magistrate 
considered the marriage proved, and ordered her to be delivered into the 
custody of S. The High Court refused to consider the custody illegal, 
and ordered the writ to be quashed. 

The consent of the father was not necessary to'the marriage, he being an 
apostate from the Mahomedan faith; this being so the consent of the mother 
was sufficient. 

Tn re Khatija Bibi (1) distinguished. 

A WRIT of habeas corpus was issued to one Mirza Mahomed 
Saleh, commanding him to produce before the Court Mahin Bibi, 
an infant, who was alleged to be unlawfully detained in his cus- 
tody. The writ was issued upon an affidavit of Michael Cohen, 
in which he stated that Mahin Bibi was his daughter ; that he 
was a Jew by birth, but had embraced the Mahomedan faith about 
thirty-five years ago; that about sixteen years ago he married 
one Jugondhun Bibi, a Mahomedan, by whom he had four chil- 
dren, one of whom was the said Mahin Bibi, an infant then 
of the age of nine years and two months or thereabout; that 
Mahin Bibi was detained by the defendant Mirza Mahomed 
Saleh, upon the allegation that she was married to him; that the 
said marriage was invalid and illegal, he (the said Michael 
Cohen) never having given his consent to it, which was 
essentially necessary under the Mahomedan law; and that he 
had returned to the Jewish creed about two years and a 
half ago. 

The return to the writ stated :—That on the 8th of August last 
Mirza Mahomed Saleh was married to the said Mahin Bibi with the 
consent and concurrence of her mother; that Mahin Bibi was then 
of the age of about ten years; that after the marriage the said 
Mahin Bibi and her mother lived in Mirza Mahomed’s house until 
February last, when at the instigation of Michael Cohen the 
mother left his house taking the girl with her; that thereupon 
Mirza Mahomed Saleh instituted a charge against Cohen, 
his wife, and others of having enticed away and detained the girl ; 
that the said charge was heard on the 22nd of April by Mr. 
Dickens, Police Magistrate, who made the following order :—* It 


(1) 6B. L, B., 667. 
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bi 


is admitted the child is detained. I consider the fact of the 
marriage in Augnst last proved. There will be an order under 
s. 31, Act IV of 1866 (1) for the restoration of the girl to her 
husband the complainant;” that Mahin Bibi was accordingly 
given up to Mirza Mahomed Saleh, and had ever since remained 
in his custody. 


Mr. Branson, in support of the writ, submitted that the return 
was no answer whatever—In the Matter of Khatija Bibi (2). 
By Mahomedan law, the mother had no authority to consent to 
the marriage of an infant child. Such a marriage with the con- 
currence of the mother alone is valid only in the absence of the 
father. And as the consent of the father was not obtained in this 
case, and the father was not shown to have been absent at the time 
of the marriage, such marriage was wholly illegal; Macnaghten’s 
Mahomedan Law, Ch. vii, paras. 18 and 19; and Ch, viii, para. 7; 
Baillie’s Mahomedan Law, Bk. i, Ch. iv, and Bk. v, Ch.iv. There 
is no authority to show that a father loses his right by abandoning 
the Mahomedan faith. Under the Mahomedan law a husband 
is not entitled to the custody of his wife, or even chargeable 
with her maintenance until she attains puberty. 


Mr. Phillips for Mirza Mahomed Saleh.—The only question 
that can be gone into on the return to a writ of habeas corpus 
is whether the present oustody is legal; the girl was made over to 
her husband by an order of a Court which had jurisdiction over 
the mother, and no measure has been taken to impugn or set aside 
that order; the present custody is therefore perfectly legal. The 
judgment in the case of Khatija Bibi (2) does not apply to the 
present case, for it proceeded upon special circumstances. The 
texts cited refer to questions between mother and father, and do 
not apply to questions between husband and parents; 1 Hedaya, 


(1) Beng. Act IV of 1866, s. 81.— 
“Upon complaint made to a Magis- 
trate on oath of kidnapping, abduction 
or detention of a woman or of a 
female child under the age of four- 
teen years, for any unlawfal purpose, 
such Magistrate may, on satisfactory 
proof of such detention, make an 


order for the immediate restoration of 
such woman to her liberty, or of such 
female child to her husband, parent, 
guardian or other person having the 
lawful charge or government of such 
child, and may compel compliance with 
such order, using force if necessary.” 
(2) 6B. L. R., 557. 


se 
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Bk. iv, Chs. xiv and xv, pp. 388 and 394; and Shama Churn 1874 

Sirkar’s Lectures on Mahomedan Law, pp. 485—491. Then as a Tne 
ATTER 

to the question of custody, though maintenance is not due from Mamm Brat 


a husband for a wife under the 


age of puberty, yet there is 


nothing to show that she may not remain in his custody, or that 
his custody is necessarily illegal; ibid. A marriage is presumed 
to be lega] unless something is proved by the party impugning 
it to show that it is invalid. It was for the father to show that he 
was present in Calcutta in order to vitiate the marriage by the 


mother’s consent alone. 


In the absence of the father, the 


mother is perfectly competent to contract her infant daughter in 
marriage; 1 Hedaya, Bk. ii, Ch. ii, pp. 106—108; Sheikh 
Kaloo v. Sheikh Guriboollah (1). But in any case marriage 


(1) Before Mr. Justice Kemp and Mr. 
Justice E. Jackson. 


The 4th June 1868. 

SHEIKH KALOO (ons or THE DEFEND- 
ants) v. SHEIKH GURLBOOLLAH 
(PLAINTIFF ).* 

Mahomedan Law— Marriage of Infant 

nom Consent— Guardian. 


Baboo Debender Narayan Bose for 
the appellant. 


The respondent did not appear. 


Tas judgment of the Court was 
delivered by 


Kemp, J.—This was a suit for the 
dissolution of a marriage as contracted 
without the consent of the legal 
guardian of the lady who is a minor. 
The plaintiff is the brother of the 
lady’s grandfather and he is now in 
jail under conviction’of murder. 

The first Court dismissed the suit, 
In appeal the Principal Sudder Ameen, 
Moulvi Mussootoollah, has decreed 
the suit. 

The Principal Sudder Ameen held 
that it was provided by the Mahomedan 


law that if a minor be married by 
such a guardian as s mother in 
the presence of a nearer guardian, 
such mariage would not be valid 
unless it receive the sanction of the 
nearer guardian. 

The effect of the Principal Sudder 
Ameen’s decree is that the plaintif is 
at liberty to contract a marriage for 
the lady with somebody else. 

The nearest guardian now living of 
the minor is undoubtedly the plaintiff, 
but he has never taken any interest in 
the minor and has hitherto deserted 
her. Moreover he is in jail, and it is 
not probable that he will ever come 
out of jail. The plaintiff being pre- 
cluded by his absence from acting, the , 
marriage contracted by the mother 
and grandmother of the minor is 
lawful—Baillie’s Mahomedan Law, 40. 

The present marriage is not repre- 
sented to be an unsuitable one, and we 
see no good reason for declaring it to 
be anything but a valid marriage. 

We reverse the decision of the’ 
Principal Sudder Ameen and restore 
that of the first Court. 


* Spesial Appeal, No. 2865 of 1867, against the decree of the Officiating Additional 
Principal Sadder Ameen of Mymensing, dated the 6th August 1867, reversing a decree 
of the Munsif of Nickly, dated the 2nd February 1866, 
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without the guardian’s consent was simply voidable, and not 
absolutely void. The Mahomedan law requires the consent of 
. the father if he be in a position to give it. In this case the 
father by his apostasy had ceased to be the child’s guardian, and 
therefore his consent was not required; 1 Hedaya, Bk. ii, 
Ch. ii, p. 107; Baillie’s Mahomedan Law, pp. 47-48; and 
Shama Churn Sirkar’s Lectures on Mahomedan Law, pp. 271 
and 333. 


MACPHERSON, J.—It appears to me that I ought not to make 
any order in this matter affecting the custody in which the infant 
now is. 

The habeas corpus was granted upon an affidavit of Michael 
Cohen, the father of the infant, who states that the infant is in 
the custody of Mirza Mahomed Saleh, who claims her as his 
wife. The chief ground on which the alleged marriage is 
impeached in the affidavit is that the marriage (if any) took 
place without the consent of Cohen, the father of the infant, and 
is therefore necessarily void. The affidavit does not state, as 
it certainly ought to have done, that the question now before me 
was raised between the parties interested a fortnight ago in the 
Police Court. The return to this writ shows that Cohen and his 
wife the infants mother having carried her off from .Mirza 
Mahomed Saleh’s house, the latter made a complaint against 
them at the Police Court under s. 31 of Beng. Act IV of 1866, 
and that the question as to the marriage having been raised, the 
Magistrate took evidence on the subject, and found as a fact that 
a marriage had taken place, and that the infant was the wife of 
Mirza Mahomed Saleh. The Magistrate accordingly ordered 
the infant to be given up to Mirza Mahomed Saleh, her 
husband, which was done. 

Cohen and his wifé have taken no steps to set aside the order 
of the Magistrate, and when the habeas corpus was applied for, I 
was not informed of the fact of any such order having been 
made by the Police Magistrate, or of his having found that 
there was a valid marriage. 

The point on which Cohen in his affidavit relies as necessarily 
invalidating the marriage, is that his consent was not given, I 
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am clearly of opinion that so far as concerns the marriage of his 
daughter, a Mahomedan, to Mirza Mahomed Saleh, who is 
also a Mahomedan, Cohen was not the guardian of the 
daughter, he being an apostate from the Mahomedan faith. 
His consent consequently was not necessary, And he being an 
apostate, the mother’s consent, she being a Mahomedan 
woman (which was in fact given), is sufficient. 

Another point has been raised in argument before me, namely, 
that the mother and not the husband is the proper guardian of 
the infant, who is about ten years of age and has not reached 
puberty; and the decision of Norman, J., in the case of 
Khatija Bibi (1) is relied upon by Mr. Branson. I think, 
however, that case turned on the special circumstances under 
which the infant wife came into the custody of her mother, and 
that although the mother’s custody of an infant wife who has 
not attained puberty may be legal, custody by the husband is 
not necessarily illegal. 

On the whole, as the matter stands before me, I cannot find 

” that in the custody of Mirza Mahomed Saleh, her husband, the 
girl is not in legal custody : therefore the writ will be quashed. 


Writ quashed. 
Attorney for Cohen: Mr. Leslie. 


Attorney for Mirza Mahomed Saleh: Mr. Fink. 
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THAKUR DURRYAO SINGH (Praretire) v. THAKUR DARI SINGH 
(DarEnpaxt), 


[On appeal from the Court of the Financial Commissioner of Oudh.] 
Hindu Law—Joint Estate— Impartibility— Par tition. 





A custom of impartibility must be strictly proved in order to control the 
operation of the ordinary Hindu law of succession. The fact that an estate 
has not been partitioned for six or seven generations does not deprive the 
members of the family to which it jointly belongs of their right to partition. 

APPEAL from a decision of the Financial Commissioner of 
Oudh, dated 27th August 1868, reversing on review his own 
judgment and the judgments of the two lower Courts: 


* Presont :—Sin J. W. COLVILE, SIR B. PEACOOK, RIR M, H. Sacre, re R, P, 
CoLLimr, and Sie L. PREL. 


(1) 5 B. L, R., 567. 


a 


P, C* 
1873 
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1878 The appellant sued his elder brother, the respondent,’ in the 

gmx Revenue Courts of Khyeabad for a partition of their ancestral — 

Smam estate of Bonneamow. In three judgments, viz., of the Assistant `’ 

Tuaxor Darı Settlement Officer, of the Commissioner of Khyeabad, and, in 

oe special appeal, of the Financial Commissioner of Oudh (dated 

respectively the 3rd July 1865, 8th of June 1866, and 26th 

November 1866), the appellant was held entitled to a partition 

as a member of a joint Hindu family. On the 27th August 1868, 

the Financial Commissioner, in review of his own judgment, 

reversed those three judgments and held that the appellant was 

only entitled to receive suitable maintenance from the 
respondent. se 

By the facts as admitted, or as found in the first two Courts, it 
appeared that the talook in question had belonged for several 
generations to the family of the appellant and respondent. It 
had not been divided for six or seven generations, and the 
respondent pleaded a family custom against partition, which, 
however, he failed to establish by evidence. 

In the judgment passed in review, the Financial Commissioner 
relied upon a case in which his predecessor Mr. Davies had 
decided that an unbroken prescription of six or seven genera- 
tions is sufficient warrant for maintaining the family-usage under 
which a talook had always descended to a nigh heir. W. 

The appellant then appealed to Her Majesty in Council. 


Mr. Kay, Q.C., and Mr. Doyne, for the appellant, contended 
that the Financial Commissioner had no jurisdiction in special 
appeal to reverse the findings of fact of two Courts below; 
that the case before Mr. Davies did not apply, since in that 
case a custom had been proved; that evidence of a talook 
having continued to be joint property for several generations 
is no evidence of a custom against partition ; and that the onus 
lay on the respondent to show separate enjoyment, which onus 
he had failed to discharge. 

e 

Mr. Leith, Q.C., and Mr. J. H. Arathoon, for the respondent, 
contended that the lower Courts had found as facts that there 
was a custom in the family for one person to hold the kabuliat, 
and that for at least six generations the talook had never been 
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divided, and that in consequence the decree appealed from 1873 
TRAX 
TaS right. Dunerao 
. ` s Swan 
The judgment of their LorpsmIrs was delivered by Taxon Si 
INGH, 


Sir J. W. Cotvite.—Their Lordships are of opinion that this 
appeal must be allowed. It isan appeal against a decision of the 
Financial Commissioner, who, upon special appeal, overruled 
the finding of the two lower Courts, to the effect that the succes- 
sion and enjoyment of the estate in question, and the rights of the 
appellant and respondent as members of a joint and undivided 
Hindu family, were to be regulated by the ordinary rules of the 
Hindu law. That the family was joint and undivided was indis- 
putable; and it, therefore, lay on the respondent, if he could displace 
the operation of the ordinary Hindu law, to do so by clear proof 
of some family or other custom which varied the law. Both 
the lower Courts have found that no such custom was established ; 
but that, on the contrary, there was evidence, satisfactory 
to them, that the estate, though engaged for in the name of one 
brother, was, in point of fact, held and enjoyed by the two 
brothers as co-sharers. “There was also evidence that although 
there had been no partition of this estate for six or seven gener- 
ations, the property of the family had in former times been the 
subject of partitions. The case went before the Financial Com- 
missioner upon special appeal, and he appears to have considered 
that it was governed by a former decision of his predecessor 
Mr. Davies, by reason of which he was bound to reverse the 
judgments of the Courts below. The only appeal is against 
that reversal on special appeal. 

It appears to their Lordships that the decision of Mr. Davies 
has not the effect which the Financial Commissioner, Colonel 
Barrow, attributes to it; and that it is not ‘an authority which 
governs the present case. In the case before Mr. Davies, the 
lower Courts had found ‘that during six or seven generations 
the estate then in question not only had remained undivided, in 
fact, but had descended as an impartible estate to a single heir. 
That beingso, Mr. Davies appears to have ruled that this proof 
was sufficient to raise a presumption of an unbroken family 
custom, which could not be rebutted by some evidence that had 

` l 22. 
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1878 baen tendered to show earlier partitions in the family, whereby 
puxvs a larger estate had been broken up into. several smaller portions, 
Simon one of which was the estate in dispute. In the present case 
Tuaxor Darr there was no evidence of enjoyment by a single member of the 
ia family during six or seven generations; all that was found was 
that during that period the estate had never been divided. 
That fact alone cannot control the operation of the ordinary 
tule of Hindu law, or deprive the parties, if members of a joint 
and undivided family, of the right to demand a partition when 

they are so minded. 

If then the decision of Mr. Davies fails to support that which 
is under appeal, is there any other ground upon whigh the i 
Financial Commissioner was justified in overruling on special 
appeal the judgments of the Lower Courts? Their Lordships 
can find none. It certainly cannot be said that there was no 
evidence to support the material findings of these Courts; for they 
had before them the admission of the respondent by his agent on 
the occasion of applying for the settlement of 1859, and his former... -- 
admission on the occasion of applying for the settlement in 1856. 

Their Lordships in the course of the argument intimated that 
it was not open to them upon such an appeal as this, as it was 
not open to the Financial Commissioner on special appeal, to 
disturb the findings of fact by the lower Courts. They may, 
however, state that if they could have violated the rule which 
they have laid down as to not giving special leave to reopen 
the whole case when the application is made to them for the 
first time at the bar, they do not think that upon the evidence 
on this record Mr. Leith could have succeeded in inducing them 
to come to a different conclusion from that arrived at by the 
Courts below. 

Their Lordships will, therefore, humbly advise Her Majesty 
to allow this appeal, to reverse the decision of the Financial 
Commissioner, and to affirm the decrees of the lower Courts, 

The appellant must have the costs of this appeal. 

e 


, Appeal allowed. 
“Agent for the appellant: Mr. W. D, H. Oehme. 
Agents for the respondent : Messrs. Young, Jackson & Co. 


VOL. XIIL] PRIVY COUNCIL. 


BENODERAM SEN anp ormars (Piarntirra) v, BROJENDRO l 
i ' NARAIN ROY (Derexpanr.) 


[On appeal from the High Court of Judicature at Fort William in Bengal.] 


Execution of Decree—Act XIV of 1859, s. 20—~Bona fides. 


In judging of the bona fides of proceedings to obtain execution of a decree 
the whole course of those proceedings must be regarded. The fact that 
unexplained delays have occurred during the proceedings in execution of the 
decree, or that some of the proceedings were ineffectual, is not necessarily 
evidence of a want of bona fides. 


APPEAL against an order of the High Court (Jackson and 
Markby, JJ.), dated the 20th March 1869, reversing an order 
made in execution proceedings by the Subordinate Judge of 
Beerbhoom on the lst December 1869. 

The facts of the case were as follows:—On the 5th April 1855, 
Benoderam Sen and others (the appellants in this case) obtained 
` a decree in the Court of the Judge of Beerbhoom against 
Chundernarain Roy, the respondent’s father, for Rs. 7,460 and 
costs. 

On the 6th August 1857, the appellants first applied for 
execution of this decree by attachment and sale of Chunder- 
narain’s property situate within the jurisdiction of the Court. 
On 17th March 1859, the sale proceeds of the attached property, 
viz., Rs. 6,650 were paid over to the appellants in part satisfaction 
of their decree, and the execution case was struck off on the 26th 
March 1859. 

On 31st December 1861, the balance of the decree being 
still unsatisfied, an application was made for the arrest of the 
judgment-debtor. His other properties were situated in other 
zillas, viz., Moorshedabad, where he resided, and Dinagepore. 
Notice to Chundernarain to show cause againet the execution 
was issued, and on 13th April 1863 was sent to the Moorshedabad 
Court, which on lst May effected substituted service. On 6th 
May 1863, the appellant’s vakeel was ordered to proceed within 


* Prosent :—8m J. W. Corvinn, 8m B. Puacoox, Sir M. E, SMITH, Sm 
B. P. COLLIER, AND, 8m L, PEEL. 
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1878 three days. Nothing, however, was done, and on the llth 
BERODERAR August following the case was struck off. 
soe On the 23rd March 1865, Chundernarain having died in the 
ROJEN DRO 


Narai Hoy. interval, a third application was made to the Beerbhoom Court - 
to execute the decree by attachment and sale of the Dinagepore 
property of the deceased debtor. On the 3lst May 1866, the 
Principal Sudder Ameen sent the case to the Dinagepore Court, 
and two months afterwards struck the case off his own file. The 
case was subsequently struck off the file of the Dinagepore Court 
for default, and on 25th March 1867 an application was made 
by the appellants to revive it, but the respondent objecting that 
it was barred by limitation, the application was rejected. 

On 27th June 1867, the present respondent, Raja Brojen- 
dro Narain Roy, the son and heir of the deceased debtor, objected 
by petition in the Beerbhoom Court to the execution of the 
decree, contending that it was barred by limitation, since more 
than three years had elapsed from 26th March 1859, the date when 


the case was first struck off the file. The Judge on the 29th . . 


June 1867 rejected this application, holding that the statutory 
period ran from Ist May 1863, the abovementioned date of 
service on the deceased-debtor, and that therefore the application 
of 23rd March 1865 was in time. No appeal was made from this 
decision. 

On the 11th May 1868 the High Court (Loch and Glover, JJ.) 
set aside the ruling of the Dinagepore Court as to limitation. 
They held that the Dinagepore Court had po jurisdiction, and 
that the appellants must apply to the Beerbhoom Court. Accord- 
ingly on 18th May 1868, the appellants applied to the Subor- 
dinate Judge of Beerbhoom, to send a new certificate to the 
Dinagepore Court for attachment and sale of the property 
previously attached. Notices were sent to that Court, and on 7th 
August 1868, the respondent again raised the point of limitation 
in the Beerbhoom Court. On lst December 1868, this plea 
was overruled and execution issued. The High Court (Jackson 
and Markby, JJ.) on 20th March 1869 reversed this decision 
on appeal, holding that no sufficient proceedings had been 
taken to keep the decree alive within s. 20 of the Limitation 
Act. ° 
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From that decision the plaintiffs appealed to Her Majesty in 
Council. > 


Mr. Doyne for the appellants contended that, up to May 1863, 
there was no ground whatever for holding that there was any want 
of proceedings sufficient to keep alive the decree under s. 20 of 
Act XIV of 1859, or any suggestion of want of bona jides in the 
decree-holder. [Sir J. Copvire.—You may take the proceeding 
of the 6th May 1863 as an active proceeding. Sir L. PEEL.— 
Then came the proceeding of March 1865, and that was within 
three years.] Next, the respondent was not at liberty to re-open 
any question as to limitation up to 23rd March 1865, no appeal 
ever having been brought from the Judge’s decision of 29th 
June 1867 in which it was held that the application of 23rd 
March was in time.’ That decision and the appearance of the 
appellants on that occasion were bond fide proceedings to keep 
in force the decree. He cited Maharaja Dhiraj Mahiab Chand 
_ Bahadur v. Bulram Sing (1), Ram Sahai Sing v. Sheo Sahat 
Sing (2), and Biprodoss Gossain v. Chunder Seekhur Bhutia- 
charjee (3). 


Mr. J. Cutler for the respondent contended that the pro~ 
ceedings taken by the appellant were not bond fide. His 
object never was to execute the decree, but to keep it alive 
for an ulterior purpose. [Sir M. E. Smrra.—What ulterior 
motive do you say thatthe appellant had in keeping the decree 
alive? | The proceedings of 1861 were utterly frivolous. Instead 
of an application for attachment, a warrant of arrest was applied 
for, but no arrest was effected. Unexplained delay cccurred 
while there is no evidence that the respondent or his father was 
keeping ont of the way. [Sir J. Cotvine.—He was not caught, 
and that is presumptive evidence that he was keeping out of the 
way.] There was a hiatus of nearly three years from 26th 
March 1859 to 1861. [Mr. Doyne.—We then had twelve years; 
the Act of 1859 only came into force in 1862.] The procegd- 
ings were allowed to be struck off, and no explanation is given ; 


Q) 5 B. L. RB, 611; S. 0, 18 (2) BL. B., Sup. Vol, 492. 
Moore's I, A., 79. (3) Id. 718, 
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the appellants having all along from the year 1859 been aware 
of the property in the other zillas. 


The judgment of their Lorpsurps was delivered by 


Sir Monraeun E. Smirn.— This appeal arises out of 
execution proceedings which were taken to obtain execution of 
a judgment obtained by the appellants against Chundernarain 
Roy, the father of the respondent. 

The original judgment is dated on the 5th April 1855, and 
was obtained in the Civil Court of Zilla Beerbhoom for Rs. 7,460 
and costs. 

The only question which arises is whether the proceedings in 
execution which were commenced on the 18th May 1868 are 
barred by the operation of the 20th section of the Limitation 
Act, XIV of 1859. The ground on which itis urged thas 
limitation is a bar is that no proceeding had been taken to 
enforce the judgment within three years next preceding the appli- 
cation for execution in' 1868 within the meaning of the Act. 

Now, unfortunately for the appellant in this case, he has been 
obliged to resort to no less than four different attempts to obtain 
execution of his judgment. The first effort he made was to 
a certain extent fruitful and successful, for he obtained a sum 
of Rs. 6,650, in part satisfaction of his judgment. The 
proceedings in which that sum was realized commenced on the 6th 
Atigugt 1857, and it appears from the schedule to the petition 
to obtain exeoution in that year that he sought to attach three 
estates, one in Zilla Beerbhoom and two in Zilla Moorshedabad. 
The Court, rightly or wrongly, put him to his election whether 
he would take out exeoution first against the estate in Zilla 
Beerbhoom, or in the other zilla, It appears that he elected 
to attach the estate in Zilla Beerbhoom; and having attached 
it, proceedings were taken by the defendant to obstruct that 
execution,—proceedinga which went to the High Court. Those 
proceedings were undoubtedly prosecuted by the plaintiff in a 
vigorous manner and with success, for he obtained ultimately 
the sale of the estate, and under that sale obtained payment of 
the sum already adverted to. But it appears that the obstruc- 
tion opposed by the defendant delayed that payment until the 


VOL. XII] PRIVY COUNCIL. 


17th March 1859. The execution proceeding was then at an 
end, so far as that estate wgs concerned, and on the 26th March 
of that year it was struck off the file. 

The next proceeding is on the 3lst December 1861. That 
was, undoubtedly, within three years of the former. The execu- 
tion was commenced by petition, praying for the arrest of the 
defendant.: It appears there was then remaining due on the 
judgment for principal and interest a sum of upwards of Rs. 5,000. 
The application being more thana year after the date of the last 
order in execution, the Court required that notice should be 
served upon the defendant in pursuance of s. 216 of Act 
VIII of 1859, and it appears that a formal notice was issued 
by the Court on the 13th April 1863, which was sent to Moor- 
shedabad for service. It was put into the hands of the regular 
officer of the Court, and the Nazir made a report to the Court 
that he had in vain endeavoured to effect personal service of it, 
but had affixed it tothe front door of the defendant’s house. 
That report was in May 1863. It seems that no arrest was 
made. Why it was not made does not certainly appear, but 
the plaintiff apparently desired to effect the arrest. If he did 
not mean to arrest the defendant, why did he obtain the order, 
get it transferred to Moorshedabad, and goto the expense of 
paying the fees of the officer for executing it? It may be that 
there is not sufficient to show that the defendant was absconding, 
but there is nothing to show that he was in the way; and when 
the charge is made of want of bona fides, it certainly lies upon 
the party making that charge to substantiate it by evidence 
satisfactory to those who have to decide the question. 

This last proceeding was, undoubtedly, abortive, but sitha 
three years of the report of the Nazir, that is, on the 23rd 
March 1865, the defendant having died in the interval, a fresh. 
petition to execute the decree by an attachment and sale of 
some property in Zilla Dinagepore was presented. It was 
presented to the Judge of Beerbhoom who made an order, of the 
date of the 31st July 1866, that copies of the decree and the 
application for execution should be sent to Dinagepore, in order 
that the Judge there might execute it. It seems that the decree 
was taken there, and then began proceedings, which emanated 
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from the defendant, to set aside the execution, on the ground 
thatit was barred by limitation. The Judge at Dinagepore 
decided that limitation was a bar. There was an appeal to the 
High Court by the present appellant, and he was successful in 
that appeal. The High Court reversed the order below, on 
the ground that the Judge at Dinagepore had no authority to 
make it. In the meantime, pending that appeal, the defendant ` 
presented a petition to the Judge of Beerbhoom, praying that 

the proceedings might be dismissed on the ground that they 

were barred by limitation, The Judge of, Beerbhoom decided, 

upon the issue raised on that petition and the petitidn in 

answer, that the proceedings were not barred by limitation. His 

order rejecting the objection was made on the 29th June 1867,- 
and in May 1868 the present proceedings were commenced, © 

Now it was not contended by Mr. Cutler that there was an 
interval of three years between the proceedings which have been 
narrated, and which were taken on the part of the appellant; 
but his sole contention before their Lordships to-day was. that 
these proceedings were not bond fide, and when pressed, during 
the argument to show in what respect they were not bond fide, 
and to what particular proceedings he alluded as open to that 
charge, he referred to those of 1861, which were commenced by 
the petition praying for the arrest. He says that those 
proceedings were not bond fide, first, because there was delay to 
take them after 1859; next that the defendant was not arrested; 
thirdly, that the plaintiff petitioned for an arrest.instead of an 
attachment, 

The delay may have been caused by the plaintiff making 
inquiries about the defendant’s property before applying for an 
arrest. Probably, though he had inserted in his schedule 
estates in Moorshedabad, of which he had some knowledge, there 
was difficulty in reaching them, and he may have thought that 
if he arrested the defendant, he might obtain payment under the 
compulsion of that arrest. At all events it is a probable solu- Á 
tion of the delay. He may have thought that, instead of incur- 
ring the difficulty of following the estates, perhaps in other 
names, it would be a more cogent mode of obtaining the money 
to arrest the defendant. 
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Their Lordships, in considering whether these proceedings 1878 
were bond fide or not, cannot be confined to this particular Brxopzesr 
attempt to revive the execution in 1861, but must look at the cae a 
whole course of the proceedings; aud when they find that the Naraw Rov. 
first proceeding to obtain execution was not only prosecuted, 
but prosecuted with effect, and a large sum obtained; when they 
find also that in the third attempt, when the defendant set up 
the defence of limitation and attempted to bar the proceeding, 
the appellant opposed him, and successfully opposed him, in two 
Courts, going up to the High Court; they think the case affords 
strong evidence of a bond fide desire to execute his decree, 
which was thwarfed and baffled by the defendant. 

Their Lordships are unable to concur in the view taken by 

Markby, J., that these proceedings appear to have been 
taken merely to keep the decree alive for some ulterior purpose. 
The learned Judge does not explain what ulterior purpose he 
supposes the plaintiff had in view, nor does he suggest any. 
_. There is no doubt it would be, what he calls, a “ nefarious 
practice” for plaintiffs having decrees to keep them for some wrong 
motive hanging over the heads of defendants; but there is not 
the slightest evidence that any such motive existed in this 
case, 

Their Lordships, therefore, think that upon the facts there is : 
not only an entire want of proof of mala jides, but strong 
evidence of a real and in some respects (though there are delays 
which are not quite accounted for) a strenuous prosecution of 
these proceedings. 

Their Lordships find. that Jackson, J., gave as one of his 
reasons for thinking the statute was a bar, that “no steps 
of an effectual kind were taken.” Now it is perfectly clear 
that the inquiry, whether the steps taken werein fact effectual, 
can only be material, provided the proceeding be in its nature 
one to enforce the judgment, so far as itmay be an element in ; 
considering the question of bona fides. ; 

It constantly happens in these executions that proceedings 
are taken which are ineffectual, because of some mistake in the 
particular step which has been advised. The point was before 
this Committee last year in a case of Roy Dhunput Singh Roy 

23 
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18378 Bahadoor v. Mudhomotee Dabia (1); the judgment was delivered 
Bunovream on the 2nd May 1872, In that case tho plaintiff had obtained two 
v decrees. He had attached some money under decree A, and then 


BRrOJENDRO 

Nagar Ror. he filed a petition by mistake in suit B, praying to have the 
attached amount paid out to,him. When it came before the 
Court, the defect was pointed out, and the petition was of course 
abortive and ineffectual. Ina subsequent execution suit under ° 
decree B, it became necessary for the plaintiff to establish that 
he had taken a proceeding within three years of the proceeding 
in execution which he was then prosecuting, and to rely upon 
the former abortive petition as a step to enforce the decree. 
This Committee held that, although it had been of no avail by 
reason of a mistake, it was a step which the plaintiff had taken 
to enforce his decree, and therefore that it did protect him from 
the operation of the Statute of Limitations. 

For these reasons their Lordships will humbly advise Her 

Majesty to reverse the decree of the High Court, to affirm the 


decree of the Principal Sudder Ameen, and to order thatthe — | 


respondent do pay the costs of this appeal and the costs in the 


High Court. 
App eal allowed. 
3 Agents for the appellants: Messrs. Bailey, Shaw, Smith, and 
Bailey. 


Agents for the respondent: Messrs. Barrow and Barton. 


(1) 11 B. L, B., 28. 
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LUCHMEE BUKSH ROY (Praintirr) v RUNJEET RAM PANDAY 
(Derenpant). 


[On appeal from the High Court of Judicature at Fort William in Bengal.] 


Act XIV of 1859, s. 1, el, 15—Achnowledgment—Siatutes of Limitation, 
Construction of —Osufructuary Morigage. 


Where sixty years have elapsed from the date of a usnfructuary mortgage, 
a suit by the mortgagor to recover possession of the mortgaged property is 
barred by cl. 15, s. 1, Act XIV of 1869 (1). 

Where a mortgagee signed a mookhtarnama in which he stated that he 
would abide by any arguments which might be urged, and any documents 
which might be filed, by the mookhtar thereby appointed, and the mookhtar 
subsequently filed a written statement signed by himself alone in which he 
admitted the mortgagor’s title, —Held that.the mookhtarnama and written 
statement could not be read together as amounting to an acknowledgment 
sufficient to satisfy the requirements of cl. 15, s. 1, Act XIV of 1859 :—held 
also that the written statement could not be incorporated with the mookhtar- 
„nama so as to make it part of the document signed by the mortgagee. 

Statutes of Limitation are in their nature strict and inflexible enactments, 
and ought to receive such a construction as the language in its plain meaning 
imports. 


APPEAL from a decision of the High Court (L. S. Jackson 
and Markby, JJ.), dated the 23rd November 1869, ‘affirming an 
order of the Civil Court of Lohardugga, dated the 12th March 
1869, whereby the plaintiff's suit was dismissed. 

The facts of the case were as follows :— 

On the 6th October 1790, Gujraj Roy, an ancestor of the 
appellant, mortgaged to Motee Ram Panday, ancestor of the 
respondent, five mauzas, to secure Rs. 5,289, and interest at 12 
per cent. per annum. On the 8th December 1804, Motee Ram 
Panday obtained a decree under which he was declared entitled 
to possession of the five mauzas until payment of the balance 
of the mortgage debt, which then amounted to Rs. 10,588. 

In 1846, the father of the appellant as mortgagor sum- 

ig ’ s e 


* Present:—Sin J. Corvize, Siz B. Peacock, Sim M. E. Barru, Sm 
J. P. Connie, anp Sie L. Perc. 


(1) See Act IX of 1871, sch. ii, No. 148. 
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1878 marily sued the respondent in the Civil Court of Lohardugga 
goroma for an adjustment of the mortgage accounts. In defending 
v. the suit the respondent, on the 22nd August 1846, signed and 
a ea * filed a mookhtarnama, in which, after reciting that it was a 
suit “for the production of the deed in connexion with Mauzas 
Gouree, &c., along with the accounts,” he stated: “I have 
appointed Abhooree Hunooman Sahoy mookhtar in reference’ 
to the same; and I shall abide by any arguments which may 
be urged, and by any documents which may be produced, by the 
said mookhtar in this matter.” The mookhtar subsequently filed 
a written statement, signed, however, by himself alone, admitting 
the mortgage and contending that the mortgage money and 
interest had not yet been paid. On the 3lst March 1847 the 
suit was dismissed. 
On the 12th June 1868, the appellant brought a regular suit 
against the respondent in the Civil Court of Lohardugga to 
‘recover possession of the five mauzas, assigning the commence- 


ment of the year 1274 F.S. (1867-68) as the date when the mort- 


gage debt was liquidated and the cause of action arose. The’ 
respondent pleaded that from 1790, the date of the mortgage, and 
1804, the date of the decree for possession, more than 60 years 
had elapsed, and that under cl. 15, s. 1, Act XIV of 1859, the 
suit was barred. The suit was dismissed on the 12th March 
1869, and on the 23rd November 1869, the order of dismissal 
was confirmed by the High Court, From the decree dismissing 
the suit, the plaintiff appealed to Her Majesty in Council. 

Mr. Leith, Q.C., and Mr. Arathoon, for the appellant, 
contended that the possession of the respondent was possession 
as mortgagee under a usufructuary mortgage, and that such 
usufructuary mortgage was not within the meaning of s. 1, 
cl. 15, Act XIV of’ 1859. Limitation does not run 
against an usufructuary mortgage; see Regulation II of 1805, 
s. 3, cl. 4. Even if cl. 15 applies the mookhtarnama of 22nd 
Atugust 1846, and the written statement filed under its authority, 
are, when taken together, a sufficient written acknowledgment of 
the title of the mortgagor within the meaning of the clause. The 
decree of 1804 gave the right of possession until the liquidation 


VOL. XIIL] PRIVY COUNCIL. 


of the debt, and therefore no cause of action arose till 1274 
— Khwaja Muhammad Januba v. Venkatarayar (1). 
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Lucuure 
Buxsr Roy 


v. 
Mr. Doyne for the respondent, “Rungeer Raw 


Their Lorpsurrs delivered the following judgment :— 


This is a suit brought by the appellant, the descendant of 
Gujraj Roy, who in the year 1790 mortgaged five mauzas to 
Motee Ram Panday, the ancestor of the present respondent. It 
may be assumed, for the purpose of the present judgment, that the 
mortgage was a usufructuary mortgage, or in the nature of one. 
The defence made to the suit, independently of a defence on the 
merits, was that it was barred by limitation, and the only ques- 
tion is whether the suit has been so barred or not. 

It appears that in the year 1802 the mortgagee had been dis- 
possessed of four of the five mauzas by the sons of the mort- 
gagor; apparently, it was an unlawful dispossession, and he 
brought a suit in that year for the restoration of possession, to 
which suit the then mortgagor set up the defence that the mort- 
gage money had been fully satisfied by the usufruct of the 
property. An account was taken and it was found that so far 
from the mortgage debt having been satisfied, interest had 
accrued upon it to a larger amount than the debt itself, and it was 
therefore ordered by the Court that the mortgagee was entitled 
to a restitution of possession, and it made a declaration, which, 
perhaps, was unnecessary, that he was entitled to hold posses- 
sion until the amount found due was fully paid. That suit and 
the decree in it do not really affect the question, because the 
present suit was not brought within sixty years after the decree 
in 1804, Even if it had been within that period, it might be a 
question whether that decree at all affected the right, of the 
mortgagee to rely on limitation, for the suit was brought only 


` to recover the possession of the mauzas which had been unlaw- 


fully taken from the mortgagee by the mortgagor or his sons. : 
The limitation, which applies in this case, is foundins. 1, 
ol. 15 of Act XIV of 1859, and is in these terms: “To suits 


(1) 2 Mad. H. 0. Rep., 79. 
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against a depositary, pawnee, or mortgagee of any property 
moveable or immoveable for the recovery of the same, a period 
of thirty years if the’ property be moveable, and sixty years if 
it be immoveable, from the time of the deposit, pawn or mort- 
gage; or if in the meantime an acknowlegment of the title of 
depositor, pawnor or mortgagor, or of his right of redemption 
shall have been given in writing signed by the depositary, pawnee, 
or mortgagee, or some person claiming under him, from the 
date of such acknowledgment in writing.” It is clear thata 
period of sixty years has elapsed since the mortgage. 

Two points have been made by Mr. Leith for the appellant, 
first, that a usufructuary mortgage is not ‘within this clause at all. 
He pointed out that in usufructuary mortgages, the possession 
was consistent with the original intention of the parties until the 
mortgage debt was paid off, and contended that a limitation 
which ran from the time of the mortgage could not apply to 
them; but the Legislature has enacted this limitation in the most 
general terms, and in language sufficiently large to embrace 
every kind of mortgage. There can be no doubt it was deliber- 
ately done, and that the provision found in the 4th clause of 
the 3rd section of Regulation II of 1805, which excluded cases. 
of mortgages or deposit from the Regulations relating to limit- 
ation, was designedly set aside, a different policy prevailing 
with those by whom the recent Act was passed. Their Lordships 
therefore think that this mortgage is clearly within Act XIV 
of 1859. 

The other and the main question is whether, sixty years 
having elapsed from the date of the mortgage, the right of the 
mortgagor to bring this suit has been kept alive by such an 
acknowledgment as is referred to in the Statute? 

Now, the section requires an acknowledgment of the title of 
the mortgagor, or of his right of redemption, to be given in 
writing, signed by the mortgagee. In this case two documents 
aro relied upon which appear in a suit instituted in the year 
1846. It seems that in that year a descendant of the mortgagor 
instituted a suit in the Civil Court of Lohardugga for an adjust- 
ment of accounts. The suit was dismissed on the ground that 
the Court was not competent to entertain it, but in that suit the 
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respondent, the mortgagee, gave a mookhtarnama to a mookhtar 
to defend it, and the mookhtar filed a written statement, which, 
it is alleged, contains an acknowledgment of the title of the 
mortgagor and of his right to redeem. Itis plain that neither 
of the documents by itself satisfies the Statute—the mookhtar- 
nama is signed by the mortgagee, bat contains no acknowledg- 
ment of title; the written statement of the mookhtar does 
contain, or may be assumed to contain, an acknowledgment, but 
is not signed by the mortgagee—and their Lordships think that 
it ig impossible to put those two documents together so as to 
aatisfy the requirements of this Statute. 

It was argued that the signature of an agent was sufficient, 
and that the mookhtar being authorized to defend the suit, and 
to use such arguments as he thought fit, authority was given 
to him to make an acknowledgment of title, and that such an 
acknowledgment having been made and signed by him, the 
Statute was complied with. Their Lordships think that is not 
so. The Statute must receive a construction according to its 
plain words. It requires the signature of the party himself, 
namely, the mortgagee, and it would be a.wrong construction 
of it to hold that any other signature would satisfy those words. 
The same question arose upon Lord Tenterden’s Act in 
England, and was decided in the case of Hyde v. Johnson (1). 
Tyndal, C.J., in giving judgment there, says,—*‘ When, there- 
fore, we find inthe Statute now under consideration that it 
expressly mentions the signature of the party only, we think it 
a safer construction to adhere to the precise words of the Statute, 
and that we should be legislating, not interpreting, if we extended 
its operation to writings signed, not by the party chargeable 
thereby, ‘but by his agent.” Their Lordships entirely adopt that 
prnciple of construction which they think applicable to the 
present cage. 

They are also of opinion that the written statement cannot be 
said to be incorporated into the mookhtarnama so as to make, it 
a part of the document signed by the mortgagee. The mookh- 
tarnama is no more than an authority to the mookhtar to 


(1) 2 Bing, N. C., 776. 
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defend the action in the best way he can according to the best 


: of his judgment, 


It has been said that this case ought to be decided upon an 
equitable construction, and not upon the strict words of the 
Statute, but their Lordships think that Statutes of Limitation, 
like all others, ought to receive such a construction as the 
language in its plain meaning imports. Statutes of Limitation 
are in their nature strict and inflexible enactments. The object 
of the Legislature in passing them is to quiet long possession 
and to extinguish stale demands. Such legislation has been 
advisedly adopted in India as it has been in this country, and 
their Lordships think that in construing these Statutes the 
ordinary rules of interpretation must prevail. 

Their Lordships are therefore of opinion that the jadgments 
of the Courts below are correct, and they must humbly advise 
Her Majesty to affirm them, and to dismiss this appeal with 


costs, 


' 


Appeal dismissed. 
Agents for the appellant: Messrs. J. H. and H. R. Henderson. 


Agents for the respondent: Messrs. Barrow aud Barton. 


MIRZA HIMMUT BAHADOOR (Praintirr) v. BAHEBZADEE 
BEGUM ann anotour (Deranpants). ' 


[On appeal from the High Court of Judicature at Fort William in Bengal] 
Mahomedan Law—Illegitimacy—Acknowledgment by a Brother, 


The plaintiff Æ, and M were the illegitimate sons and daughter of B, a 
Mahomedan woman. Æ died, and, after his death, the plaintiff sued his widow 
and M, to recover his share of the property of B which he claimed as co-heir 
of E. He relied upon a recital in a petition in which Æ, the plaintiff, and M, 
deforibing themselves as the sons and daughter of B, had prayed for a certifi- 
cate under Act XXVII of 1860. Held that this was not such an acknowledg- 


* Present:—Sin J. W. Corvin, Sim B. Paacock, Sig M. B. Baars, - 
Sie R, P. Corran, anD Sig L. Peur. 


we 
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ment of the plaintiff by E as to constitute between them the status of full 
brotherhood and heirship by Mahomedan law. 

. Semble.—The acknowledgment by one man of another as his brother is not 
by Mahomedan law valid, so as to be obligatory on the other heirs, but is 
binding against the acknowledger. 


APPEAL from a decision of the High Court (Kemp and 
Glover, JJ.), dated the 13th December 1869, reversing a decision 
of the Subordinate Judge of Gya, dated the 14th September 
1868. 

The suit was brought by the appellant in the Court of the 
Subordinate Judge of Gya, to recover possession from the 
respondents of two out of three shares of the geal and personal 
property of one Mirza Ekbal Bahadoor, a deceased Mahomedan: 
of the Shia sect. 

The plaintiff, Ekbal, and Bismullah, the second defendant, 
were the illegitimate sons and daughter of Modenarain Singh and 
Baratee, a Mahomedan woman. The respondent Sahebzadee 

_ was the widow of Ekbal who died on 15th August 1867. The 
plaintiff claimed the property sued for as being the brother of 
Ekbal and co-heir with him of their mother Baratee; and in 
support of his claim he relied upon an acknowledgment by Ekbal 
in his lifetime, that the plaintiff was his brother and co-heir. 
The alleged acknowledgment was contained in a petition present- 
ed to the Civil Court of Gys on 20th January 1866, in which it 
was recited that “ Mirza Himmut Bahadoor, Mirza Ekbal Baha- 
door, and Mussamut Bismullah Begum, sons and daugkter of 
Massamut Baratee Begum, deceased, prayed for a certificate 
under Act XXVII of 1860.” It also appeared that Ekbal, the 
plaintiff, and the defendant Bismullah had in another case 
obtained some property which they claimed as heirs of an elder 
sister, The suit was brought on 11th September 1867. 

On the 14th September 1868, the Subordinate Judge held 
that the plaintiff and the deceased were illegitimate, and could 
not therefore by Mahomedan law be heirs to each other; bpt 
that Ekbal had in his lifetime acknowledged the plaintiff as his 
brother, and that such acknowledgment gave the plaintiff a 
right of succession. 

On.the 13th December 1869, the High Court, on appeal by 
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1878 Sahebzadee Begum, confirmed the finding of the Subordinate 
pws Judge as to the illegitimacy, but reversed the finding as to the 
Baus noon acknowledgment (1). They held, moreover, that even if such 
SannBzaDEE acknowledgment had been made, the appellant would have had 
no right of inheritance according to the law of the Shia sect, 

and thereupon dismissed the suit. 
The plaintiff then preferred the present appeal to Her 


Majesty in Council. 


Mr. Doyne and Mr. Cutler, for the appellant, amongst other 
points, contended that the acknowledgment by Ekbal of the 
appellant as his brother, and as co-heir with himself of 
Baratee, legally entitled him to inherit as a brother after the 
satisfaction of the respondents’ claim to a defined share as a' 
widow. The law applicable to the case was admitted to be that 
of the Shia sect of the Mahomedans under which illegitimate 
sons were disqualified from inheriting, contrary to the rule 
which prevailed with the member of the Sunni sect amongst 
whom illegitimate sons could inherit from their mother. The ~ 
learned Counsel reférred to Macnaghten’s Mahomedan Law, 
ch. i, s. 1, rule 55:—“ He has a right to succeed whom the 
deceased ancestor acknowledged conditionally or unconditionally 
as his: kinsman; and provided that the acknowledgment was 
never retracted, and provided that it cannot be established that 
the person in whose favor the acknowledgment was made 
belongs to a different family ;”—to the Hedaya, Bk. xxv, p. 137, 
as explaining the meaning of the word ikrar or acknowledgment ; 
and also to the Hedaya, Bk. xxv, p. 170; Mussamut Nawabun- 
nissa v. Mussamut Fuzlponissa (2), and Baillie’s Digest of 
Mahomedan Law (1865), BE. v, p. 406. 

The learned Counsel also submitted that the acknowledgment 
would be good as against the acknowledger, although it might 
not operate to the prejudice of a third person, who was a recog- 
nized heir; see Macnaghten’s Principles of Mahomedan Law, 
cB. i, s. 1, rule 13, and s. 2, rule 14. 


Mr. Cowie, Q.C., and Mr, Williamson, for the respondents, 


(1) 4B. L. R., A. C., 108. (2) Marsh. Rep., 428. 
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Mahomedans (which by admission of both parties applies to this 
case), the plaintiff would not be heir of Ekbal, that Ekbal 
had so acknowledged the plaintiff to be his heir, that the plaintiff 
acquired that status, and was entitled to succeed to his property 
as such. The High Court, agreeing with the Court below upon 
the first question as to the legitimacy, reversed its decision 
upon the second point, being of opinion that there was no proof 
of any such acknowledgment on the part of Ekbal; and the 
sole question before their Lordships now is whether or not there 
was such an acknowledgment. There is no question that, under 
the Mahomedan law, acknowledgments may be made of such a 
kind as to operate not merely as admissions but as actually 
conferring certain descriptions of status, among others a status 
of heirship, limited or general, as the case may be, upon the 
persons acknowledged. With respect to acknowledgments of 
relationships, their Lordships have been referred to Mr. Baillie’s 
* Digest of Mahomedan Law,” Part I, published in 1866, and 
they find it there thus laid down :—‘ The acknowledgment of a 
man is valid in regard to five persons,—his father, mother, 
child, wife, and mowla, because in all these cases he 
acknowledges an obligation, and it is not valid except for 
these :” and then, further, after giving cases of those acknow- 
ledgments which have been stated to be valid, on p. 406 this 
is found :—“ The acknowledgment of a man is not valid with 
respect to any other persons than those before-mentioned, such 
as a brother, or a paternal or maternal uncle, or the like,” so 
that if this passage stood without further explanation, it would 
lead to the conclusion that by the Mahomedan law an acknow- 
ledgment of one person by another as his brother, and as such 
his heir and successor, would have no validity. However, the 
passage is further explained thus:—‘‘ When it is said that the 
acknowledgment of a man is not valid with respect to any 
other than those above-mentioned, it is only meant that it is 
ngot obligatory on any other except the acknowledger and the 
acknowledged; but with regard to such rights as affect themi 
only the acknowledgment is valid. So that if one were to 
acknowledge a brother, for instance, having other heirs beside 
who deny the brothership, and the acknowledger should die, 
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the brother would not inherit with the other heirs, nor would 
he inherit from the acknowledger’s father if he deny the 
descent, but he would be entitled to maintenance as against 
the acknowledger himself during his life.” The acknowledg- 


ment contended for consists in, this, and this only :—It appears, 


that after the death of the mother a proceeding in the Civil 
Court of Gya was instituted on the 20th January 1866, in 
which it is recited that Mirza Himmat Bahadoor, Mirza Ekbal 
Bahadoor, and Mussamut Bismullah Begum, sons and daughter 
of Mussamut Baratee Begum, deceased, by their pleaders, 
prayed for a certificate under the provisions of Act XXVII 
of 1860, on the proof of heirship to the said Mussamut Baratee 
Begum. That, coupled with this further fact which appears, 
that these three did by some means or other obtain possession 
of some property belonging to an elder sister, apparently in the 
character of her heirs, is relied upon as such an acknowledgment 
as to constitute the status of full brotherhood and heirship on 


the part of the plaintiff to the defendant. Their Lordships 


are of opinion that it would be carrying the doctrine of heirship 
constituted by acknowledgment to an extent to which it has 
never been carried before, and further than the principles of the 
Mahommedan law as to acknowledgments warrant, if they were 
to give such an effect as has been contended for to what is but 
an argumentative or inferential admission at best. All that is 
directly admitted by the statement in Court (the language 
being that of the pleader of the parties) is that the plaintiff 
and the defendant were the sons of Baratee, and as such claimed 
her property. It is sought to deduce from this that they 
must therefore necessarily be taken to have declared, not only 
that they were sons and heirs of Baratee, but that they were to 
all intents and purposes brothers and heirs to each other,—“ full 
brothers ” is the term in the plaint,—and that they were entitled 
to succeed to each other’s property, not only property obtained 
from Baratee, but any property which may have been obtained 
by either of them from any source whatever. It appears "to 
their Lordships that it would be very unduly stretching the 
purport of this document to give it any such interpretation. 
It does not appear to their Lordships by any necessary implica- 
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tion that they must have intended to constitute each full brother 
of the other for all intents and purposes as has been contended. 
It may be that they sought to avail themselves of the Sunni 
Mahomedan law, whereby, as it was admitted, they would, 
although illegitimate, be heirs of their mother. If that were so, 
the statement in this document amounts to no admission at all, 
but simply to a statement of fact, and to the inference which the 
law would derive from that fact. But, be that as it may, their 
Lordships are of opinion that itis by no means’ shown, and no 
inference can be fairly deduced, that it was the intention of the 
parties by this document to constitute each brother to the other, 
so as to make him an heir to his estate. 

This being their Lordships’ opinion on the question of fact, 
it is unnecessary for them to consider the question whether the 
widow, who is generally included with the other sharers in the 
term “heirs,” but is not, like sharers, entitled in the absence of 
* residuaries ” to a “‘ teturn,” is or is not an heir in the sense in 
which the word is used in the passage above cited, and also in 
the passages in the Hedaya to which their Lordships were refer- 
red in the course of the argument, so that her existence would ` 
have destroyed the effect of the acknowledgment, had one been 
proved. 

On these grounds their Lordships are of opinion that the 
judgment of the High Court is right; and they will humbly 
advise Her Majesty that it be affirmed, and this appeal dismissed 
with costs. 


Appeal dismissed. 
Agents for the appellant: Messrs. Barrow and Barton. 


Agents for the respondent: Messrs. Watkins and Lattey. 
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Before Sir R. Couch, Kt, Chief Justice, and Mr. Justice Pontifex. 
BAMASOONDEREH DOSSEE v. W. VERNER. Ha 
Land Acquisition Act (X of 1870), 8. 35—Appeal— District Judge "— 
Officer specially appointed under Act X of 1810— Costs. 


An appeal. from the decision of a judicial officer appointed to exercise 
the fanctions of a Judge under Act X of 1870 within the town of Calcutta 
lies to the High Court sitting to hear appeals from decisions by the Court in 
its original civil jurisdiction. ` 

The words “ District Judge” ins. 34, Act X of 1870, include the High 
Court in its appellate jurisdiction, and there is nothing in the definition of 
those words given in Act I of 1868, a. 2, ol. 12, opposed to this meaning. 

No appeal lies on a question of costs in a case under Act X of 1870. In 
this case the costs of the appeal were allowed by the High Court on scale 2. 


APPEAL under the Land Acquisition Act (X of 1870) from 
the: judgment and award of Mr. F. L. Beaufort, who had been / 
specially appointed to hear cases under the Act. 

The proceedings out of which the appeal arose were taken 
by Mr. Verner the Collector under Act X of 1870 to 
acquire for public purposes certain land comprising the premises 
known as No. 27, Hattie Bazar Street, in the town of Calcutta, 
containing 2 cottahs 7 chittacks and 228 feet of land, with a two- 

storied building thereon. The owner, Bamasoonderee Dossee, 
demanded Rs. 9,000; the Collector tendered Rs. 2,710, viz., 
Rs. 2,600 for the land, and Rs. 100 for expenses incidental to 
the claimant’s change of residence; and as he was unable to 
agree with the owner as to the amount of compensation to be 
allowed, the Collector referred the matter for the determination 
of the Court under s. 15 of Act X. of 1870. 

The site of the land was visited by the Judge and the assess- 
‘ors, when the assessors were asked by the Judge to satisfy 
themselves as to the value of the building by measurement. 
‘Mr. Hendry, the assessor appointed by the owner, employed one 


Kobil-ur-Rohman, a native assessor, to measure the building: 
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his estimate showed 16,688 feet of masonry, his valuation 
amounting to Rs. 4,631. Mr. Hendry was of opinion that 
Rs. 400 was a fair price per cottah for the land, and, 20 per cent. 
being deducted on account of deterioration, that the valuation 
of the building should be Rs. 3,625; he however deducted 
Rs. 300 for allowance for the decayed condition of some of the 
wood-work, leaving his estimate at Rs. 3,325. 

Mr. Rowe, the assessor appointed by the Government, person- - 
ally ascertained the measurement of the building, which he found 
contained 14,503 feet of masonry, and was worth Rs. 2,230; he 
took the rates for the masonry and wood-work at the present 
value, and therefore made no deduction for deterioration: he 
considered the market-value of the land was Rs. 160 per cottah, 
his whole‘estimate amounting to Rs. 2,605. 

Two other estimates of the value of the building were in evi- 
dence. One by Nilmani Mitter, a surveyor employed by the owner 
of the land for which compensation was claimed, which showed 
16,340 feet of masonry, the value of which he estimated, after 
deducting 10 per cent. for deterioration, at Rs. 4,661. The 
other by Degambar Manna, a raj-mistri employed by the 
Collector to measure the building, showed 15,282 feet of masonry, 
worth Rs. 3,636, and 25 per cent, being allowed for deterioration, 
amounted to Rs. 2,727. 

As to the land, the Judge was of opinion that on the evidence 
the estimate of Mr. Rowe, viz., Rs. 150 per cottah, was the 
full market-value of the land. In arriving at a valuation 
of the land, the Judge relied on the measurement of Mr. Rowe 
as having been made with skill and care, but he was of 
opinion that, as a general rule, in making valuations of buildings 
something should be allowed, in addition to what is shown 
by an accurate measurement, as a margin for possible mistakes 
and omissions, and for the incidental expenses which occur 
in the erection of a building; and on this ground he added 
5 per cent. to Mr. Rowe’s measurements, making 15,227 feet 
of masonry. As to the rates allowed for the work, the 
Judge thought those taken by Mr. Rowe were exceptionally 
low, and less than those which ought to be accepted in a case of 


_ this nature. On the whole, the Judge allowed Rs. 1,068 for 
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5,341 feet of pucca masonry at Rs. 20 per 100 feet; Rs. 898 for 
7,400 feet of cutcha-pucca masonry at Rs. 12; Res. 526 for 2,277 : 
feet of roofing at Rs. 24; and Rs. 19 for 129 feet of flooring 
at Re. 15, making altogether a total of Rs. 2,511, and deducting 
20 per cent., Rs. 502, for deterioration, he found the total value of 
the masonry to be 2,009. For the wood-work the Judge thought 
Rs. 500 a fair valuation. He allowed therefore Rs. 2,509 for 
the building, and Rs. 376 for the land, amounting to Rs. 2,884; 
to this he added 15 per cent. allowed by the Act, viz., Rs. 432, 


making the total award Rs. 3,316. He also gave Rs. 555-11 


for costs. As the amount awarded was more than that tendered 
by ‘the Collector, it was ordered that the costs should be paid 
by the Government. 

From this decision Bamasoonderee Dossee appealed under 
s. 35, Act X of 1870, to the High Court. 


Mr. Lowe and Mr. Apcar for the appellant. 


The Advocate-General offg. (Mr. Faul) and the Standing 
Counsel (Mr. Kennedy) for the respondent. 


The ‘Advocate-General took a preliminary objection that the 
appeal would not lie, ‘Under s. 35 an appeal lies to the High 
Court only in two cases; lst, where the Judge whose decision is 
appealed from is the District Judge; 2nd, where the amount 
which the Judge proposes to award exceeds Rs. 6,000. Here 
the decision appealed from is not that of the District Judge, 
but of a jadicial officer appointed under the Act to perform the 
functions of a Judge; and the amount awarded is less than 
Rs. 5,000. Unless, therefore, the High Court is a District Court 
within the meaning of s. 35, no appeal will lie. It is submitted 
it is not a District Court within the meaning of that section. 


‘In a. 3 of the Act, the word “Court” is defined to mean “a 


principal Civil Court of original jurisdiction, unless when the 
local Government has appointed a judicial officer to perform the 
functions of a Judge under this Act, and then the expression 
Court’ means the Court of such officer.” The.ordinary course 
‘would have been for the Collector to refer -the case to the 
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1874 _ principal Civil Court of the district, but the Judge was specially 


Bamasoon- 
, DEREE Dosane 
v 
VERNER, 


appointed to try cases under the Act; there is no District Court 
to which an appeal will lie, therefore no appeal lies at all, 


Mr. Apcar for the appellant.—In this case the Judge was 
specially appointed to perform the functions of the High Court, 
as the Court of principal civil jurisdiction; and there being an 
appeal from the High Court in its original jurisdiction, there is 
an appeal in this case; there is an appeal from the Court of a 
District Judge to the High Court. [Pontirrex, J.—Cl. 12, 
s. 1, Act I of 1868, declares that the words “ District Judge”. 
shall mean the Judge of a principal Civil Court of original 
jurisdiction, but shall not include the High Court in the exercise 
of its ordinary or extraordinary civil jurisdiction.”] There 
must be a right of appeal; the only question is to what 
Court it lies. The Judge who was appointed to try cases within 
the jurisdiction of the High Court, is also appointed to try cases 
outside the jurisdiction of the High Court, Outside the juris- 
diction an appeal lies from his decision to the District Court: and ~ 
inside the jurisdiction of the High Court, the Judge being a 
District Court as being in the place of the original side of the 
High Court, the appeal lies to this Court. 


The Court took time to consider its judgment, and on a subse- 
quent day intimated that the appeal would be allowed to pro- 
ceed. The appeal was then heard on the merits. 


As to costs it was contended for the appellant that the Judge 
was wrong in the amount of costs he had awarded. He was 
sitting in place of the High Court in its original jurisdiction ; 
and costs ought to have been allowed on the ordinary scale in 
contested suits, viz., scale 2. ` 

For the respondent it was contended that the amount of costs 
was in the discretion of the Judge, that no appeal would lie on 


` that point, and that the costs had been properly estimated. 


The judgment of the Court was delivered by 


Covou, C.J.—This was an appeal from the award of Mr. Beau- 
fort, the Judge appointed by the Government of Bengal under the 
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Land Acquisition Act, 1870, for the town of Calcutta, and the 1874 
question to be first determined is whether the appeal lies to this Baatasoow- 
5 ` . . , DERKE DOSSEB 

Court. The Act says ins, 3 that “ the expression € Court,” which v. 

is found in a subsequent section where the Collector is directed are 
to refer the matter to the Court, “means, in the Regulation 
Provinces, British Burmah, and Sindh, a principal Civil Court 

of original jurisdiction.” In these the town of Calcutta must 

be included; otherwise there would be no provision in the Act 

for any reference in cases within Calcutta. The principal 

Court of original jurisdiction here is the High Court, and, if 

there were no other provision in the Act, if would have seemed 

that the compensation would have to be awarded by this 

Court. But the Act says that the expression “ Court” means a 


‘ principal Civil Court of original jurisdiction, “ unless when the 


local Government has appointed (as it is hereby empowered 
to do), either specially for any case, or generally within any 
specified local limits, a judicial officer to perform the functions 
of a Judge under this Act, and then the expression ‘ Court’ 
means the Court of such officer.” This has been done here, and 
Mr. Beaufort has been appointed. 

The appeal is given by s. 35, which says, “if the Judge 
differs from both the assessors as to the amount of compensation, 
he shall pronounce his decision, and the Collector or the person 
interested (as the case may be) may appeal therefrom to the 
Court of the District Judge, unless the Judge whose decision 
is appealed from is the District Judge, or unless the amount 
which the Judge proposes to award exceeds Rs. 5,000, in either 
of which cases the appeal shall lie to the High Court.” 

Before considering what is the construction of this section, I 
quote the language of Mr. Justice Blackburn in giving his 
opinion to the house of Lords in The Eastern Counties and the 
London and Blackwall Railway Companies v. Marriage (1), 
which was a case depending on the construction of the provi- 


- sions of an Act of Parliament in which there was a grpat 


difference of opinion. The learned Judge says:— We are 
bound to look at the language used in the Act, constiuing it 


(1) 9 H. L, C., 33, at p. 36. 
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with reference to the object with respect to which the Legislature 
has used that language, but construing it in its ordinary gram- 
matical sense, unless there is something in the subject-matter or 
the context to show that it is to be understood in some other 
sense, and doing all’ this we are to say what is the intention of 
the Legislature expressed by that language.” 

Now it appears to me that the object of s. 35 was to give an 
appeal in all cases from the decision of the Court which assessed 
the compensation; and looking at the definition or statement 
of the meaning of “ Court” in the 3rd section, with the words of 
8. 35, if there was an assessment of compensation in Calcutta 
by the High Court on the original side, there would be an appeal 
from that ‘in the same manner as from a judgment of the High 
Court on the original side in a suit. And if the local Govern-. 
ment substitute for the High Court, a Judge specially appointed 
as Mr. Beaufort was, it appears to me that it was not intended 
that his decision in a case in Calcutta should be final, whilst his 
decision in a similar case outside Calcutta would be subject to 
appeal. The object of the section was that there should be an 
appeal, and bearing this in mind we must read the words of 
s. 35 “may appeal therefrom to the Court of the District Judge,” 
not literally but as meaning the Court which is the Appellate 
Court of the district. By “District Judge” is meant the 
Appellate Court of the distriot which the District Judge’s 
Court is, It would not be right to read those words in their 
ordinary grammatical sense: They should be read: with refer- 
ence to the object of the section and as meaning the Court of 
Appeal for the district, treating Calcutta as a district, which it 
is for the purposes of this Act, and the High Court exercising 
its appellate jurisdiction as the Court of Appeal. There is 
nothing in the General Clauses’ Act (Act I of 1868), s. 3, which is 
opposed to this. That section says :—‘ District Judge shall mean 
the Judge of a principal Civil Court of original jurisdiction; but 
shall not include a High Court in the exercise of its ordinary 
or extraordinary original civil jurisdiction.” If ins. 2 of the 
Land ‘Acquisition Act the words “ District Judge” had been 
used, instead of “ Court,” the High Court would not have been 
included, because the section says those words shall not include 


ww 
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a High Court in the exercise of its original civil jurisdiction. 
But the General Clauses’ Act does not prevent this Court, where | 
the subject-matter and the apparent object of the Legislature 
require it, giving to those words such a meaning as will include 
the High Court on the appellate side. The language is not 
prohibitory. It is not that “ District Judge” shall mean the 
principal Court of original jurisdiction, and no other—not the 
Court of Appeal for the district. There is nothing in the Act to 
prevent us from putting on s. 36 of the Land Acquisition Act a 
construction which carries out the object of the Legislature. 
For these reasons we think that the appeal lies, 

‘We proceed therefore to consider whether the compensation 
which has been awarded by Mr. Beaufort is sufficient. The 
witness Nilmani Mitter, who was called on the part of the 
claimant, makes the value considerably more than has been 
allowed by Mr. Beaufort. He says he has calculated the value 
at Rs. 4,661, and has made certain deductions. In the latter 
part of his evidence he says, “that the value is the cost of the 
building minus 10 per cent. for deteriorations.” According to 


‘the opinion of the assessor for the claimant, Mr. Hendry, this 


witness has not made a proper deduction. Mr. Hendry con- 
siders there ought to be a deduction of 20 per cent, Nilmani 
Mitter says he believes the value of the land to be Rs. 300 a 
cottah, but he gives no grounds for this belief, and I think’ it 
obvious that in fixing the value at Rs. 300 a cottah, he has 
given too great a value for the land. Looking at these circum- 
stances, it appears to me that he is a witness who has exaggerated 
the amount which should be awarded and cannot be safely relied 
on in determining what the amount should be. Degambar 
Manna, a witness, who was called for the Government, is, I 
think, one whose opinion may much more safely guide us in 
coming to a conclusion, He appears from his own account (and 
he was not cross-examined to show that what he said was 


‘untrue) to be aman who had considerable experience in estimating 


the value of buildings. He said that the total value was 
Rs. 3,636. I think this may be taken as a fair opinion of the 
value. ‘There appears to be no reason for distrusting his judg- 
ment. He makes a deduction, as he says, of 25 percent. ; but on 
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this I think we should rather be guided by what Mr. Hendry 
said and take. the proper deduction for deterioration to be 20 
per cent. We may safely follow the opinion of the claimant’s 
own assessor as to that. I would deduct 20 per cent. from 
Rs. 8,636, the amount which Degambar Manna gives, viz., 
Rs. 727, leaving Rs. 2,909 for the value of the building. 

We have next to Consider what ought to be allowed for tbe 
land. I put out of sight the Rs. 400 a cottah which was given 
for other land. The circumstances of that purchase are 
unknown to us, and it can therefore afford no criterion of the value 
of this land. -Nor would it be safe to take the price at which 
land was sold in this locality at the Registrar’s sale as showing the 
value of this land. Mr. Rowe says it is Rs. 150 a cottah ; 
but I think Mr. Rowe was disposed to make the value of the 
land as low as possible. I do not say that Mr. Rowe would 
intentionally do so; but what the Judge has said in his 
remarks on that subject, shows that Mr. Rowe fixed the value 
as low as it could be, I am therefore not inclined to adopt 


the estimate which Mr. Rowe has put on the land. As far as 


we have the means of judging of it,—and we have very little, — 
on the materials which have been given to us, I should allow for 
the land at Rs. 200 a cottah, which will make Rs. 500 the 
amount to be given for the land. To this must be added the 
15 per cent. allowed under s. 42 of the Act, and I think we 
should also add the Rs. 110 for changing residence. Mr. Apcar 
might very fairly have supposed that it was not necessary for 
him to argue that before Mr. Beaufort: it had been allowed 
by the Collector for compensation for removal, and was not 
dispnted ; it was not necessary for the learned Counsel for the 
claimant to press that before Mr. Beaufort. The total sum 
to be awarded will therefore be Rs. 4,025. 

It has been contended that the decision of Mr. Beaufort 28 
to costs is wrong. I think an appeal does not lie on the 
qyiestion of the amount of costs. By s. 35 the subject of appeal 
is the amount of the compensation. The Act does not clearly 
lay down what is to be done about costs, or how the amount of 
them is to be determined; but it seems to me that the Jadge 
is to determine the amount of costs incurred by either party in 
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the same way as itis done in suits by the Taxing Officer. In 1874 

similar proceedings in England, the Taxing Officer determines , Bawssoor- i 

the amount ofthe costs. I think there is no appeal under this 

Act on a question of costs, and there is no analogy between 

this and an appeal from a judgment of the Court where the 

question of costs may be gone into. The general rule in such 

cases is that the quantum to be allowed is left to the Taxing 

Officer. What the Court deals with on appeal is not whether 

the proper amount has been allowed, but whether the allow- 

ance has been made on & proper principle. Here there is no 

appeal either as to the amount or the principle on which 

the costs have been allowed, but only as to the amount of com- 

pensation to be awarded. 

We direct the award of Mr. Beaufort to be altered in 

accordance with the opinion which we have just given. The 

Res. 4,025 will bear interest at 6 per cent. per annum from 

the date of possession being taken by the Government up to 

the date of payment, The appellant is entitled to the costs of 
this appeal. It appears to us that in this Court we should 
give costs on the same scale as we would in an appeal from the 
decision of a Judge exercising the ordinary original civil 
jurisdiction, and that the costs of the appeal should be allowed 
on scale No 2. 


v. 
VERNER. 


Appeal allowed. 
Attorney for the appellant: Mr. Leslie. 


Attorney for the respondent: The Government Solicitor 
(Mr. Sanderson.) 
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Before Mr. Justice Pontifex and Mr. Justice Birch. 


MAJORAM OJHA AND OTHERS (560MB oy THA Deranpants) v, RAJA 
NILMONEY SINGH DEO (Prarnrire).* 


Regulation VIII of 1819, s. 11, cls. 1 §& 3—Sale of Patni—Rate of Rent— 
` Incumbrance—Remand—Appeal—Act VIII of 1859, s. 851—Regulation 
FIII of 1819, $. 11, els. 1 g 3— Costs. 


. The grantor of a patni tenure who subsequently purchases the lands granted 
by him in patni at a sale of the patni tenure does not revert ipso facto to the 
position he formerly held as proprietor, and is not entitled to recover rent from 
the tenants at the rate he was receiving when he granted the patni, without 
reference to the rents realized by the patni-holder in the interim. 

A lower Appellate Court is not competent to remand a case for a second 
decision except as provided by s. 361, Act VIL of 1859, and therefore has no 
power to remand a case when a Court of first instance has investigated the 
merits of the case and passed its judgment upon the evidence. 
` The objection, that a case has been improperly remanded by the lower 
Appellate Court, can be taken in special appeal from the decree passed upon 
the remand although a special appeal might have been preferred from the 
order of remand, but the appellants were held not entitled to their costs. 


THIs was a suit against the shareholders of a certain village 
for arrears of rent for part of the year 1274 ` (1867-68) 
and for the whole of the years 1275 and 1276 (1868-69 
and 1869-70) at a yearly rent of Rs. 210-8-11. The plain- 
tiff had granted the lands, for which he now claimed rent, 
in patni, to one Annoda Persad, and had subsequently pur- 
chased the same at a gale of the patni tenure. He now 
contended that he was entitled to receive rents at the rate he 
was receiving when he granted the patni. 

Only some of the defendants, the holders of a 24-anna share 
of the village, appeared and pleaded that they held their tenures 
ata fixed quit-rent of Rs. 88-1-0,and they produced a copy 


* Special Appeal, No. 881 of 1878, trom a decision passed by the Judicial Commissioner 
of Chota Nagpore, dated the 2lat of January 1878, reversing a decree of the Deputy 
Commissioner of Manbhoom, dated the 6th July 1872, 
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of a judgment in a suit brought to recover rent for the year 
1267 (1860), in which, as between them and the patni talookdar, 
it was declared that the rent payable by them was Rs. 88. The 
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issue was fixed “ from whom and to what amount can the plaintiff Nitaoxsr 


recover rent.” The Deputy Commissioner gave the plaintiff a 
decree as against the defendants who appeared for the rent 
admitted by them. Against those who had not appeared an 
ex parte decree for the amount claimed was passed. The plain- 
tiff appealed against the former portion of the decision to 
the Judicial Commissioner who held that the plaintiff was 
entitled to recover rents from the tenants at the same rate 
he was receiving when he granted the patni without refer- 
ence to the amount realized by the talookdar in the interim; 
that the plaintiff by his repurchase of the talook from Annoda 
Persad had, by virtue of cls. 1 and 3 of s. 11 of Regula- 
‘tion VIII of 1819, reverted ipso facto to the position he held as 
proprietor; that the tenure in question was a Ahiraji brahmutier 
holding at a fixed rent; and that this was not æ case 
in which notice under s. 13 of Act X of 1859 could issue. 
He was however of opinion that the evidence was insufficient 
to determine whether the amount of rent alleged by the plain- 
tiff, or that alleged by the defendants, to be payable, was the 
right one, and remanded the case. Upon remand, no further 
evidence was adduced, and the Deputy Commissioner affirmed 
his former decision, expressing an opinion that notice should 
have been issued under s. 13 of Act X of 1859. An appeal 
was again preferred to the Judicial Commissioner who reversed 
the decision of the lower Court, and gave the plaintiff a decreé 
for the full amount claimed with costs and interest. From 
this decision the defendants who had appeared, brought a special 
appeal to the High Court. 


Baboo Chunder Madhub Ghose for the appellants.—The 
order of the Judicial Commissioner remanding the case was 
illegal ; if he considered the evidence insufficient, he ought to have 
dismissed the plaintiff’s suit under s. 352 of Act VII of 1859. 
Only when the lower Court decides a case upon some preliminary 
point, so as to exclude evidence which the Appellate Court may 


Sivan Dgo. 


BENGAL LAW REPORTS. (VOL. XIN. 


consider. essential, can a remand be directed under s. 361 
of the Act: The lower Court decided this case on the evidence, 
and: not on a preliminary point. [Ponrizex, J.—Why did 
you not appeal from the order of remand? Is it not too late to 
raise that objection now that you have submitted to that order.] 

It is submitted it is not; see In re Mirza Himmat Bahadur (1).. 
A spécial appeal lies from the decision of the lower Court in its 
entirety, and that could not be until the case was decided on the 
remand. It is submitted that under such circumstances as the 
present the law doesnot prohibit an appeal, although the appel- 
lants might not be allowed their costs. The principle of In re 
Mirza Himmat Bahadur (1) bas been applied to subsequent 
cases—Mahesh Chandra Das v. Madhab Chandra Sirdar (2) 


and Brindabun Dey v. Bisona Bibee (3). Any interlocutory order 


(1) B.L. R., Sup. Vol, 429, 

(2) 2B. L. B., 8. N. xii 

(8) Before Mr. Justice Phear and 
Mr. Justice D. Mitter. 


The 26th January 1870, 


BRINDABUN DEY (DEFENDANT) b. 
BISONA BIBLE (Pianrrier).* 


Suit for a Kabuliat— Grounds of En- 
hancement-——Trial— Enhancement of 
Rent—Proof—Remand—Act VIII 
of 1859, ss, 862 & 354. 


Mr, G. A, Twidale for the appellant. 


Baboo Anundo Gopal Paulit for the 
respondent. 


THe judgment of the Court was 
delivered by è 

Prnar, J.—The judgment of the 
lower Appellate Court is clearly wrong 
on the face of it. 

The plaintiff sued the defendant for 
a kabuliat at enhanced rates of rent 
aml the ground of enhancement on 
which she relied was ‘the prevailing 


rate paid by adjacent occupiers of 
similar land. With regard to this the 
Judge says:—“ It is said. that there 
were no witnesses on the spot who ac~ 
tually paid at the rate claimed by 
plaintif, but there was ample evi- 
dence to show that, if the rates were 
re-adjusted, they would come up to 
the rate claimed,” and for that reason 
he appears to be of the opinion that 
the plaintiff has established her ground 
of enhancement, 

I confess I am utterly unable to see 
that there was any evidence, according 
to the Judge's own account, before 
him which could justify this conclu- 
sion. The probability, or even the 
certainty, that, if the rates of the 
neighbouring occupants were re-ad- 
josted, they would come up to the rate 
claimed does not, to my mind, make 


out that the rate claimed is actually 


being paid by neighbouring ryote, 
But not only is the judgment of 

the lower Appellate Court now sent 

up to us in my opinion bad in lew, 


og 


* Special Appeal, No. 2264 of 1869, agninst the decree of- the Officiating Assist- 
ant Judge of Zilla Chittagong, reversing a decree of the Deputy Collector of that 
district, dated the 18th February 1869, 
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can be set right in appeal—Mussamut Wuzeerun Beebee v. 
Sheikh Warris Alli (1) and Vithal Vishvanath Prabhu v. Ram- 


chandra Sadashiv Kirhire (2). 


but the remand order made by the 
Judge in May 1867 was I think im- 
properly made. It runs thus:— 
“Plaintiff sues fora kabuliat at an 
enhanced‘rate of rent and relies on a 
decree, gained four years ago by 
another man against this defendant, for 
rent at the rate now claimed, and.the. 
evidence of five witnesses, This is 
not enough in my opinion, Plaintiff 
must prove distinctly that defendant 
holds as much land as she says he 
does; because defendant put it ata 
rather lower amount, She must also 
prove that the rate claimed is fair and 
equitable. This is not to be proved 
by one decree gained some years ago. 
It must be shown that the prevailing 
rate of such lands as defendant holds 
is that claimed by plaintiff. This has 
not been shown, but I think it right 
to give plaintiff a further chance of 
proving her case by means of measure- 
ment and local enquiry, and for this 
purpose I remand the case, which will 
be returned with the result of the 
enquiry for final decision.” 

Now the lower Appellate Court has 
no authority to remand a case which 
comes before it for trial, excepting 
when the Court of first instance hes 
disposed of a case ona preliminary 
point, so as to exclude any evidence of 
fact which shall appear to the Appel- 
late Court essential to the determina~ 
tion of the rights of the parties, and 
the decree of the first Court on such 
preliminary point has been reversed 
by the Appellate Court. In sucha 
case the Appellate Court might remand 
the case for trial on the merits. But 
8. 362 of the Procedure Code enacts 


It is not necessary to appeal 


` 


that it is not competent to the 
Appellate Court ‘to remand in any 
other case. 

It is true that, although the Judge 


in this case did remand it, he himself, 


considered that, in so doing, he acted 
under the provisions of 8. 354. 
But under s. 854, if the coir- 


cumstances existed which could give: 


him the discretion provided for by 
that section, he ought not to have 
remanded the case, but to have framed 
an issue or issues for trial by the lower 
Court; upon which the lower Court 
would have been bound to try those 
issues and to return to the Appellate 
Court its finding thereon together with 
the evidence. Now the importance of 
following the procedure thus laid 
down by this section is this, that the 
lower Appellate Court would have 
been obliged in the commencement of 
its action to frame an issue or issues 
between the parties which the first 
Court had omitted to raise or to try, 
and which were such that the Appel- 
late Court could not itself determine 
them by means of the evidence on the 
record. 

If the Judge in this case had set 
himself to frame such an issue, he 
would have discovered that there was 
truly no material issue between the 
parties left untried by the lower 
Court, and certainly no issue on which 
the plaintiff's claim could rest, and 
which he had not himself disposed of 
in the first part of his remand orfer, 
for he there distinctly states that the 


0) 1W.R, 61. 
(2) 7 Bom. H. C. Rep., 149. 
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from an interlocutory order which does not dispose of the case ; 
such order can be impeached on appeal from the final decree— 
Forbes v. Ameeroonissa Begum (1). 

The tenure was not, liable to enhance nent, and the learned 
Judge was wrong in saying that the plaintiff on his repurchase 
reverted to his former position. 


Baboo Bhowany Churn Dutt for he respondent.—The 
conduct of the appellants has been vexatious and harass- 
ing inasmuch as they did not appeal from the remand order, 
and as in this case the order was a final and not an interlocutory 
one. Under s. 363 of Civil Procedure ‘Sode, an appeal might 
have been brought—Mahomed Anjob v. Gruripershaud Shaw (2). 
[Ponrirex, J.—The cases go to show that a party may either 
treat a remand order as a final order and appeal therefrom; or 
he may at his option treat it as an interlocutory order. ] 

The lower Appellate Court was unable to come to a decision 
upon the evidence, and did right to remani the case for a further 
trial. At any rate the appellants are not entitled to costs. 


Baboo Chunder Madhub Ghose in reply. 
Cur. adv. vult. 
The judgment of the Court was delivered by 


Bircu, J. (who after shortly stating ihe facts) continued.— 
It is contended that the Judicial Commissioner’s order of remand 
was illegal and ought to be set aside ; ancl further that his judg- 
ment reversing the order of the Deputy Commissioner passed 
on remand is based on an erroneous interpretation of the law. 


plaintiff had failed to make out the 


evidence -vhich has been obtained by 
ground of action on which she placed 


virtue of that remand order accord- 


her right of suit, and I think that, if 
he had been himself conscious of this, 
he would never have supposed that 
s. 354 justified him in remanding the 
case as he did. 

It appears to me clear that that 
remand order was improper, and should 
be even now reversed. I have already 
said that even with the aid of the 


ing to the judgment of the lower 
Appellate Oourt, the plaintiff’s case is 
not made ont. 

The appeal must be decreed, and 
the plaint ff’s suit must be dismissed 
with costs in all the Courts. 


(1) 10 Moore's I. A., 340. 
(2) 6 W.R., 62. 
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We think that the objection to the remand order can be 
entertained now. It is true that the special appellants might 
have preferred a special appeal to this Court against the order 
of remand, but we are not prepared to say that their omission 
to prefer an appeal against that order precludes them from 
questioning its legality when the case comes up in special appeal 
from the subsequent decision passed after remand. 

The Judicial Commissioner was, we think, wrong in law in 
remanding the case as he did by his order of the 30th January 
1872. S. 352 expressly limits the power of the Appellate 
Court to remand, and says that it is not competent to remand a 
case for a second decision except as provided by s.- 351. 
The provisions of the latter section cannot apply in this case, 
as it is apparent that the lower Court went into evidence upon, 
the whole case, and did not dispose of it on the first trial upon 
any preliminary point. It investigated the merits of the case, 
and passed its judgment upon the evidence. This being so, the 
Judicial Commissioner was not authorized to remand the case. 

In the judgment containing the order of remand, the Judicial 
‘Commissioner has held that the plaintiff, by hie repurchase of 
the talook he had granted in patni to Annoda Persad, revert- 
ed ipso facto to the position he held as proprietor, and is entitled 
to recover rent from the tenants at the rate he was receiving 


when he granted the patni, without reference to the amount + 


realized by the telookdar in the interim. Cls. 1 and 8 of 


s. 11, Reg. VIII of 1819, are cited as vesting the purchaser with ' 


such powers. We think that the section quoted cannot bear 
the interpretation put upon it, and that there is no provision 
in the patni law which gives the purchaser at a patni sale the 
power to collect rent at a higher rate than was demandable by 
his predecessor without establishing his right so todo. The 
3rd clause expressly provides that engagements entered into by 
a patnidar with ryots having certain defined rights shall not 
be cancelled by a purchaser at a patni sale except by a regular 
suit, clearly showing that the patni law does not give a pur- 
chaser the extraordinary power the Judicial Commissioner 
assumes it to give. Such a purchaser can in a suit for arrears 
of rent demand only what was payable to his predecessor until 
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‘he establishes his right to change the arrangement previously 
subsisting. 

Looking to the form of the suit as originally laid, and the 
simple issue framed therein, ‘from whom and to what 
amount can the plaintiff recover’ rent?” we think that the 
Judicial Commissioner should not in the order of remand bave 
found that the tenure was a “ khiraji brahmutier holding at 


` g fixed rent,” or declared that ‘this is not a casein which 


notice under s. 13, Act X of 1859, could issue.” ‘All that 
could be decided in a suit framed as this was, would be, what 
was the rent payable in the years immediately preceding that 
for the arrears of which the suit was brought. The Deputy 
Commissioner has expressed an opinion that notice should have. 


been issued under s. 13, Act X of 1859. That expression of 


opinion might, if allowed to remain unnoticed, prejudice the 
defendants in any future litigation. While, therefore, we are 
of opinion that the decree of the Judicial Commissioner is 
wrong in law and must be set aside, and the order of the Deputy 
Commissioner restored, we must express our opinion that the 
remark in the judgment of the Deputy Commissioner as to the 
application of s. 13, Act X of 1859, should not have been 
made, and must not be considered as determining the status of 
the defendants who have appealed. 

We reverse the order of the Judicial Commissioner padi: 
restore that of the Deputy Commissioner to the extent of 
declaring that the sum due to the plaintiff from the defendants 
who have appeared is Rs, 35-8-9. We observe that an ex parte 
decree has been passed against the owner of 13} annas of the 
village; that portion of the decree remains untouched. 

As the appellants might have appealed against the order 
of remand, and, by so doing stayed further proceedings, we 
think that they are not entitled to the costs of this Court. 
Each party must bear his costs in this appeal. 


'- 


Appeal alowed. 


Nee 
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GOKULDOSS anb axoraze (DEFENDANTS) v. KRIPARAM AND OTHERS 
> (Puarerives). 


[On appeal from the Court of the Judicial Commissioner, Central 
Provinces, Indis.] 
Morigage—Bai-bil-wafa— Construction— Foreclosure in the Central 
Provinces— Proprietorship —Settlement—Res Judicata. 


By a bond dated 10th February 1857, a certain village was mortgaged by 
one G to the appellants and their father os security for a loan; the bond 
providing that, “if I fail to pay the money as stipulated, I and my heirs shall 
without objection cause the settlement of the said village to be made with 
you.” The interest of G in the village was described as that of a malguzar, 
and his proprietary right therein was declared by the Revenue Authorities | 
shortly after the execution ‘of the mortgage, but his payments of revenue 
being in arrear, the Board of Revenue granted a lease.of the village for 
ten years to the appellants’ father. Ths mortgagees in a suit on the bond 
obtained the following decree on 3rd November 1860:—“ As the defendant 
acknowledges the plaintiffs’ claim, it is ordered that a decree be given to 
the plaintifis for principal and interest and costs against the defendant and 
the mortgaged property.” In proceedings in the Oivil Court taken under 
this decree, the mortgagees asked for possession of the village, and obtained, 
on 17th July 1862, an order in pursuance of which they were put in 
possession, an appeal by G being rejected. G took various steps to recover 
possession of the mortgaged property, or a declaration of his proprietary 
interest therein, but failed in his endeavours; an application for a grant of the 
proprietary right in the village, and an appeal from an order cancelling his 
potta, being rejected by the Revenue-Authorities on 8th December 1864, and 
27th July 1865 respectively ; andon 12th August 1867 G conveyed the village 
by deed of sale to the respondents. In a suit brought by them to redeem 
the mortgage and obtain posseasion of the property, 

Held the suit was not barred by the order of the Oivil ‘Court of 17th July 1862, 
nor had the orders of the Revenue Officers of 8th December 1864 and 27th July 
1865 effected such a transfer of any right which G might have had to the 
appellants, as to render the sale to the respondents invalid. 

Held also that the eftect of the bond was to create a simple mortgage, and 
not a conditional deed of sale; and that the proceedings taken under the decree 
of 3rd November 1860, and the order made therein of 17th July 1862, by 
virtue of which the mortgagees obtained possession of the mortgaged property, 
did not operate so as to extinguish the right of redemption. 


* Present:—8mæ J. W. Corvins, Se B. Ps4coog, Sir M. E. Suira, 
Suz R., P. Corus, AND Sm L. PREL. a 
27 
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The rule that a dai-bil-wafu does not become absolute upon breach of the 


Goxutposs condition as to payment, without proceedings for foreclosure, obtains in the 


v. 
KERIPABAM, 


Central Provinces of India. 
. Patabbhiramier v. Vencatarow Naicken (1) distinguished. 


APPEAL from a decision of the Judicial Commissioner of the 
Central Provinces, dated 1st July 1871, reversing a decision of 
the Commissioner, dated 14th April 1871, and affirming the 
original decision in the case passed by the Deputy Commissioner 
on the 16th February 1871. 

The suit was brought by the respondents for redemption of a 
mortgage, and for possession, of a certain village which had been 
conveyed to them by deed of sale dated 12th August 1867, 
executed in their favor by one Gujraj Singh. The facts were as 
follows:—On 10th February 1857 Gujraj Singh mortgaged the 
village in suit to the appellants and their father (since deceased) 
to secure a loan of Rs, 1,049-8: the mortgage-bond containing 
the following provision :—* As security for the above loan, I mort- 
gage the village of Gobra on this condition; that if I fail to pay 
the money as stipulated, I and my heirs shall without objection 
cause the settlement of the said village of Gobra to be made with 
you.” The interest of Gujraj in the village was described in 
the bond as that of a malguzar, and he was shortly after the 
execution of the mortgage declared by the Revenue Authorities 
to have the proprietary interest in the subject of the mortgage ; 
but his payments to the Board of Revenue having fallen into 
arrears, & lease of the village for ten years was granted to the 
father of the appellants. On 3rd November 1860 the appel- 
lants, in a suit brought by them-on the bond, obtained the fol- 
lowing decree in the Court of the Sudder Ameen of J ubbulpore:— 
* As the defendant acknowledges plaintiffs’ claim, it is therefore 
ordered that decree be given to the plaintiffs for principal and 
interest and costs against the defendant and the mortgaged pro- 
perty.” After allowing some time to elapse, the appellants in 
proceedings taken under this decree prayed that they might be 
put into possession of the mortgaged property ; and in pursuance 
of an order of the Deputy Commissioner, dated 17th July 1862, in 
which he expressed an opinion thatthe village was “ distinctly mort- 


(i) 7 B. L. R., 186; 8. C., 18 Moore's I. A. 60, 
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gaged and pledged,” they obtained possession: thereof ; an appeal 
brought by Gujraj from the decision being on 3rd March 1863 
rejected by the Judicial Commissioner. Various steps were 
taken by Gujraj Singh to recover possession of the mortgaged 
property, or to obtain a declaration of his proprietary right 
therein; but his endeavours were unsuccessful. These steps 
shortly were, an application to the Revenue Board, pending the 
appeal in the suit on the bond, that the village should be restored 
to him, which was rejected; an application in 1864 to the Settle- 
ment Department for a grant of the proprietary right in the 
village, which application was refused on 8th December 1864, 
and the mortgagor’s potta was cancelled, on the ground the 
village had been sold to the appellants under the decree of the 
Civil Courts, and a potta granted to the appellants, an appeal from 
that decision by Gujraj being rejected by the Settlement Officer 
on 27th July 1865; and lastly a petition in 1857 to the Civil 
Court on the expiration of the ten yeare’ lease to the appellants’ 
father, for a release to him on his satisfying the mortgage debt, 
which was also rejected. Gujraj shortly afterwards executed the 
deed of sale under which the respondents claimed the property. 
On 6th October 1867 the respondents brought the present 
suit in the Court of the Deputy Commissioner of Jubbul- 
pore to redeem the mortgage and recover possession of the 
village. The appellants pleaded that the mortgage had become 
foreclosed, to which the respondents answered that the alleged 
order of foreclosure was made in execution, and not in the 
original suit. The suit was dismissed by the Deputy Commis- 
sioner, on the ground that the question at issue had been decided 
in proceedings to which Gujraj Singh had been a party. The 
Commissioner confirmed this order, but the Judicial Commis- 
sioner remanded the case for trial on its merits to the Commis- 
sioner, and subsequently to the Deputy Commissioner, who, on 
the 16th February 1871, held that the possession ordered to be 
given by the decree of 3rd November 1860 meant a possession 
until the mortgage debt was liquidated, and not a permanent 
possession of full proprietorship. On the 14th April 1871 the 
Commissioner reversed this decision, but, on the (lat July 1871), 
the Judicial Commissioner restored the decision of the Deputy 
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Commissioner holding that the decree of the 3rd November 1860 
did not warrant a permanent transfer of the property to the 
appellants, and that under the order of 17th July 1862 no such 
transfer had been made. He, however, granted a certificate 
under s. 1, Act II of 1863, that the case was a fit one for 


appeal to Her Majesty in Council. 


Mr. Forsyth, Q.C., and Mr. Stallard, for the appellants, con- 
tended that the suit was barred as being res judicata; that it 
was barred by the orders of the Settlement Department, dated 
8th December 1864 and 27th July 1865; and that on the evi- 
dence the possession given under the execution proceedings was 
a permanent and absolute possession, and the respondents took 
nothing by their purchase from the mortgagor. 

As to the mortgage deed the learned Counsel contended that, 
according to its true construction, it amounted to a dat-dil-wafa, 
and that the appellants’ interest under it had become absolute 
without the necessity of foreclosure proceedings; see Paita- 
bhiramier v. Vancatarow Naichen (1). 


The respondents did not appear. 
The judgment of their LorpsHirs was as follows :— 


This is an appeal from the Central Provinces of India; and 
the question is whether the decree of the Judicial Commissioner 
of those Provinces was right in holding that the respondents 
were entitled to redeem a certain village, in which the appel- 
lants contended that, though they were originally mortgagees, 
they had acquired an absolute interest. The nature of the 
property is somewhat peculiar. On the face of the mortgage, 
the mortgagor, one Gujraj, is described as malguzar of the 
village, and, it appears, that, previous to and at the date of the 
instrument, the interest of a malguzar was not exactly that of 
proprietor. Five days, however, after the execution of the 
mortgage,—that is to say, on the 15th February 1857, the law 
having been modified, Gujraj was declared, by the Revenue 
Authorities, to have the proprietary interest, and we must, there- 


(1) 7 B. L. R, 136; 8. C., 13 Moore's I. A., 560. 
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fore assume that his interest in the village was capable of being 
disposed of either by mortgage or sale. The title of the 
respondents is founded on a deed of sale executed by Gujraj, 
on the 12th August 1867, and having thus acquired whatever 
interest then remained in him, they brought the present guit to 
redeem the mortgage; and the only substantial question between 
the parties is, whether, by reason of the proceedings which are 
about to be reviewed, the appellants had acquired the absolute 
interest in the property, so that at the date of the sale to the 
respondents there was no right of redemption capable of passing 
from Gujraj to them. | 

Their Lordships think it will be convenient, before they 
consider this question on its merits, to dispose of two prelimi- 
nary points, in the nature of issues in bar of the suit which 
were raised in the Courts below, but have not been pressed 
very strongly here at the bar. The first was in the nature 
of a plea of res judicata, being in effect that, in the course 
of the miscellaneous proceedings had in execution of the 
decree of the 3rd of November 1860, there had been such an 
adjudication upon the rights of the parties, that under s. 2 of 
Act VIII of 1859 the present suit was not cognizable by the 
Court. This was decided in the first instance in favor of the 
appellants, but the decision of the Officiating Deputy Commis- 
sioner, although affirmed by the Commissioner, was, on special 
appeal, reversed, and in their Lordships’ judgment correctly 
reversed, by the Judicial Commissioner. They entirely concur 
with the last-named officer in the opinion that the present cause 
of action viz., the right to redeem, was not heard and deter- 
mined in the course of the proceédings in question; and, 
consequently, that whatever may be the effect of the latter, 
they did not constitute a bar to the hearing of the present suit 
within the meaning of the 2nd section of Act VIII of 1859. 

The other point raised was in effect that a settlement of the 
village made by the Revenue Officers with the father of the 
appellants had so taken the proprietorship of the village out of 
Gujraj and vested it in the other party, as to make the sale by 
the former to the respondents utterly invalid. This point, after 
repeated remands and appeals, was ultimately disposed of in 
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favor of the respondents, and, as their Lordships think, was 
correctly decided in their favor. It is unnecessary to go at any 
length into the consideration of this question, because one of 
the Judges, a Mr. Grant, who seems to have had considerable 
experience as a Settlement Officer, and whose decision was 


generally in favor of the appellants, fairly admitted not only 


that it had been conclusively disposed of by the Judicial Com- 
missioner, but that the settlement proceeding, in his opinion, 
could have afforded no bar to the suit, inasmuch as the Settle- 
ment Officers have no power to determine questions of title. 
Therefore that point may also be treated as out of the present 
appeal. 

Upon the merits the first question to be considered is what 
was the effect, and what the true construction of the instrument 
of mortgage? It has been treated by several of the Judges in 
the Courts below as a bai-bil-wafa, or deed of conditional sale, 
and that is the construction which the learned Counsel at the 
bar have to-day put upon it. Their Lordships, however, are by 
no means satisfied that itis a security of that character. The 
word “sale” is never used throughout the instrument. The 
security is described in terms as a mortgage of the village of 
Gobra, and the only passage from which any inference that it 


.was in the nature of a deed of conditional sale can be drawn is 


the final sentence, “ that if I fail to pay the money as stipulated, 
I and my heirs shall without objection cause the settlement of 
the said village of Gobra to be-made with you.” Now, upon 
that it is to be observed that when the deed was executed the 
consent of the Revenue Officers would have been required in 
order to carry out such a stipulation; that the proprietary right 
of the mortgagor had not then been declared in the terms in 
which it was afterwards declared; and that, supposing it had 
been so declared, the instrument would not, like an ordinary 
deed of conditional sale, have imported in terms a sale of the 
interest of the party which was to become absolute and conclu- 
sive upon his failure to pay the stipulated sum ata certain date. 
Such a contract would, independently of any rule of law to the 


‘contrary, execute itself, and the remedy of the party upon it 


would, if he were out of possession, be a suit for possession. 


Pr 
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Their Lordships, therefore, in construing this instrument, 
incline to the opinion that the effect of the document was to 
create a simple mortgage hypothecating the right of the party 
in the village of Gobra, and that the deed was not meant to 
operate by way of conditional sale. That this was the con- 
struction originally put upon the instrument by the mortgagees 
themselves seems to their Lordships perfectly clear from the 
first proceeding which they took to enforce it. They brought 
a suit for the recovery of the mortgage debt, and obtained a 
decree for the satisfaction of the amount decreed either by the 
defendant himself or out of the mortgaged property. Thatis 
the only construction which their Lordships can put upon the 
decree of 3rd November 1860. The decree, however, was not 
executed in that way. After two years’ delay, the mortgagees 
applied for execution of their decree, but in a different way. 
After stating that the money had not been paid according to 
the decree, they say the enforcement of the condition of the 
bond is now just, and therefore they pray that the full 
possession of the village may be given to them in perpetuity, 
and the defendant be released from liability under the decree. 
These proceedings differ entirely from those which would have 
been had by parties entitled under a deed of conditional sale to 
an absolute interest. If the law did not impose upon them the 
necessity of taking proceedings for foreclosure, they would have 
brought their suit for the possession of the estate. Ifthe law 
required them to take proceedings for foreclosure, they would 
have taken such proceedings, and after foreclosure would have 
sued for possession ; or possibly, having regard to the nature of 
the property and the terms of instrument, they might have sued 
to compel a specific performance of the undertaking of the mort- 
gagor to cause a settlement of the village to be made with them. 


' But they certainly would not have sued for the mortgage debt, 


or taken a decree in the form of that of the 3rd of November 
1860. : 
It is, however, argued that the substantial effect of the 
proceedings, taken in execution of this decree, was to destroy 
any right of redemption which may previously have existed. 
It is not necessary to go in detail through those voluminous 
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proceedings. Their Lordships are not prepared to say that it 
was not the iutention of the mortgagees to obtain, or even of the 
authorities who executed the decree to make, by means of those 
proceedings, such a permanent transfer as would extinguish to 
the mortgagors of the village the right of redemption. But their 
Lordships fully concur with the Judicial Commissioner in the 
conclusion that the decree did not warrant such a permanent 
transfer to the respondents; and that the Courts, in executing 
the .decree, did not, and could not effectually make such a 
transfer. If the construction which they are disposed to put 
upon the instrument is correct, if the security was in the nature 
of a simple mortgage, the proper course for the mortgagees to 
pursue was to raise the amount for which they had obtained a 
decree by, the sale of the village, paying the surplus proceeds, if 
any, to the mortgagor. They could not make such a decree the 
foundation of a transfer which should destroy the right of 
redemption, supposing the right of redemption existed. Again, 
assuming that Mr. Forsyth’s construction of the instrument is 
the correct one, and that it is to be treated as a bai-bil-wafa, their 
Lordships would have equal difficulty in saying that the interest 
under that bai-bil-wafa has become absolute, as Mr. Forsyth 
contends it has. The argument, indeed, involved this proposition, 
that inasmuch“ as the Bengal Regulations have not been intro- 
duced generally into the Central Provinces, a conditional sale 
must be taken to become absolute on the failure of the mortgagor 
to pay the mortgage debt on the day fixed, and that the mort- 
gagee is under no obligation totake any proceedings by way 


of foreclosure. In support of that proposition Mr. Forsyth: 


relied upon the decision of this Board in the case of Pattabhiara- 
mier v. Vencatarow Naichen(1). If this contention were correct, 
it would be unnecessary to consider whether the proceedings 
actually taken had the effect of destroying the equity of 
redemption, since after the day fixed for the payment of the 
mortgage money, the interest of the mortgagees had ipso facto 
become absolute, and there was no such equity to destroy. It 
has already been observed that in such a case their proper 


(1) 7 B. L. R, 186; 8. C., 18 Moore's I. A., 560. 
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remedy was a suit for possession, and not such a suit as that 
which they actually brought., But their Lordships have also 
to observe, that the case cited by no means laid down broadly 
that out of the Regulation Provinces of Bengal—those provinces 
to which the Bengal Regulation law strictly and in all its fulness 
applies—the rule laid down was to be adopted. It is said 
distinctly at the end of the judgment, “ it must not be supposed 
that in allowing this appeal their Lordships design to disturb 
any rule of property established by judicial decision so as 
to form part of the law of the forum, wherever such may pre- 
vail, or to affect any title founded’ thereon.” In the province 
of Madras, which is governed by a body of Regulations of its 
own, it may well have been assumed that if those Regulations 
do not prescribe forms of foreclosure similar to those of Bengal, 
no such forms have been introduced. But the Judicial Com- 
missioner, who decided this case, in his judgment clearly assumes 
that the law of foreclosure, as it obtains in the Regulation 
Provinces, is so far adopted that it is the course of the Courts in 
the Central Provinces to allow a time for foreclosure, and that 
some proceedings must be taken in order to obtain an absolute 
foreclosure: and it lay upon those who came to impeach his 
decision to show that his ruling was inaccurate. They have 
referred us to no law to that effect, and inasmuch as it is 
notoricus that in the Non-Regulation Provinces a certain dis- 
cretion is given to the Courts to apply the principles which 
prevail in the Regulation Provinces in the administration of 
justice according to the rules of equity and good conscience, 
their Lordships must, until the contrary is shown, presumé that 
the law has been correctly declared by the Judicial Com- 
missioner, who is the highest legal authority in this particular 
province, And if that be so, it is perfectly clear that there 
had been no proceedings before the assignment to the present 
respondents, which could in any possible way operate as a 
foreclosure of a mortgage by way of conditional sale. A decree 
was obtained, which was a mere money decree; there were thén 
proceedings in execution irregular and inconsistent with that 


“decree, but there was nothing which really gave the mort- 


gagor the opportunity of coming in and redeeming; or notice 
28 
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that he would stand foreclosed, if he did not redeem before a 
certain time. 

It appears, therefore, that upon either view of the instrument 
the appellants have failed to show that they had before the 
assignment to the present respondents acquired the absolute 
‘interest in this village, and that tbe decision of the Judicial 
Commissioner, and of the Court of first instance, in this suit, 
that the respondents are entitled to redeem on payment of the 
sum found due, is correct. . 

Their Lordships must, therefore, humbly advise Her Majesty 
to affirm the decree of the Judicial Commissioner and dismiss 
this appeal. 

` Appeal dismissed. 


Agents for the appellants: Messrs. Merriman and Pike. 


FULL BENCH. 





Before Sir Richard Couch, Kt., Chief Justice, Mr. Justice L. S. Jackson, 
š Mr, Justice Phear, Mr. Justice Ainslie, and Mr, Justice Morris. 


KRISHNA KISHORE PODDAR (Prammrr) v. WOOMESH CHUN- 
DER ROY AnD ANOTHER (DEFENDANTS).* - 


Beng. Act III of 1870, ss. 8 & 5—Transfer of Decree—Application to set 
aside Decree—Jurisdiction. 

When an ez parte decree of a Revenue Court has been transferred to the 
Civil Court under the provisions of s 3 of Beng. Act III of 1870, an appli- 
cation to set aside the decree must be made to the Civil Court, and not to the 
Revenue Court. 


THE plaintiff, on the 30th July 1870, obtained an ex parte 
decree against the defendants’ father in the Revenue Court. 
Subsequently, upon an application by the defendants to set 
aside the decree, the Revenue Court reduced the amount award- 
ed thereby. The plaintiff appealed to the Additional Judge, 
urging that the Revenue Court had no jurisdiction to entertain 


* Special Appeal, No. 1601 of 1873, from a decree of the Additional 
Judge of Zilla Backergunge, dated the Sth of February 1873, confirming 
a decree of the Deputy Collector of Madareepore, dated the 30th of 
November 1871, 


a 
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HIGH COURT. 


the defendants’ application, inasmuch as the decree had been 
transferred to the Civil Court under the provisions of s. 3, Beng. 
Act III of 1870, which Act came into force on the 1st June 1870. 
The objection was overruled, and the appeal dismissed; and the 
plaintiff. then preferred the present appeal to the High Court. 

The appeal was heard by Jackson and Ainslie, JJ., who, 
in consequence of the decisions in ‘the cases of In re Wooma 
Churn Mozoomdar (1), Oodwunt Mahtoon v. Biddhi Chand 


(1) Before Mr. Justice L. S. Jackson 
aud Mr, Justice Macpherson. 
The 18th September 1871. 


In THE MATTER OF THE PRTITION OF 
WOOMA CHURN MOZOOMDAR.* 
Beng. Act Ill of 1870—Transfer of 
Decree—Jurisdicton. 

On the 7th May 1879, a decree for 
rent was obtained by one Chunder 
Kant Roy Obhowdbry against the 
petitioner in the Court of the Deputy 
Collector. Before any execution had 
been taken out under that decree, 
Beng. Act IIL of 1870 came into 
force, and under s. 2 of that Act the 
suit was transferred to the Munsif’s 
Court. Subsequently the Munsif made 
an order for the issue of execution, 
and thereupon the present petitioner 
appeared in the Munsif’s Court, and 
stating that he wished to apply under 
s. 68 of Act X of 1869 to have the 
case reheard, on the ground that the 
decree of the 7th May had been 
obtained against him ex parte without 
his having had any notice that a suit 
was instituted against him, he prayed 
the Munsif to send the record back 
to the Deputy Collector in order that 
an application might be made to the 
Deputy Collector fora rehearing. 
The Munsif declined to send the 
record back to the Deputy Collector, 
but at the same time, apparently, 


expressed an opinion that it was not 
in the Munsif’s Court, but in the 
Deputy Collector's Court alone, that 
the application under s. 58 could be 
entertained. An application was sub- 
sequently made to the-Deputy Col- 
lector, who sent for the record from 
the Court of the Munsif, and on the 
22nd of December 1870 ordered that 
there should be a fresh trial. On the 
27th of February 1871 he reheard 
the case, and “decided it in favor of 
the defendant (the present petitioner). 

The Collector on appeal, on the 9th 
May 1871, held that the Deputy Col- 
lector had no power to set aside the 
order, 

On an application by the petitioner 
to the High Court (Macpherson and 
Ainslie, JJ.) the learned Judges, on 
the 3lst July 1871, granted a rule 
calling upon Chunder Kant Roy Chow- 
dhry to show cause why this order of 
the Collector should not be set aside 
on the ground that it was made with- 
out jurisdiction, the following judg- 
ment being delivered by 

Macruenrson, J.—The reason why 
I think that the petitioner is entitled 
to the rule is, that it appears to me 
that the whole of the proceedings, 
both before the Oollector and fhe 
Deputy Collector, were without juris- 
diction. 


* Role No. 2247 to show cause againat an order of the Collector of 24~Pergunnahs, 
dated the 9th May 1871, quashing an order of the Deputy Collector of Diamond 


Harbour, dated the 7th May 1870, 
e 
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Chowdhry (1), and Raja Mohesh Chunder Singh Surman v. 


(The learned Judge then stated the 
facts as above, and continued) :—It 
appears to us to be clear that the 
Deputy Collector had no jurisdic- 
tion in the matter, and that under 
Beng. Act III of 1870 it was by the 
Munsif, and the Munsif alone, that 


the application for the rehearing of. 


the case under s. 58, Act X of 1859, 
could be heard. I think the whole 
of the proceedings of the Deputy 
Collector are irregular and without 
jurisdiction. But the fact that the 
Deputy Collector was acting without 
jurisdiction does not give the Col- 
lector jurisdiction in the matter. The 
Deputy Collector's proceedings were 
wholly irregular ; but so far as I know, 
no provision is made for any appeal 
to the Collector in such cases, and the 
proper remedy would’ have been by 
an application to this Court, 

In strictness, therefore, I think the 
petitioner is entitled to a rule (if it 
be worth while to issue it) callin upon 
the opposite party to show cause why 
the Collector's order should not be 
set aside. 


Baboos Rash Behari Ghose and 
Bhowani Churn Dutt showed cause. 


. Baboo Anundo Chunder Ghosal in 
support of the rule. 


The judgment of the Court was 
delivered by 


Jaoxson, J.—We do not consider it 
necessary to quash the order of the 
Collector by which the original order 
of the Deputy Collector was set aside, 
but we add to it the direction that 
the application’ made by the defendant 
to” the Deputy Collector for a new trial 


(a) 10 B. L. R., App., 22 


be transferred to the Court of the 
Maunsif, who will consider the propriety 
of granting such application. We do 
not allow any costs. 


(1) Before Sir Richard Couch, Kt, 
Chief Justice, and Mr. Justice 
Ainslie. 

The 24th June 1872. 

OODWUNT , MAHTOON (Juponenr- 
DFBTOR) v.. BIDDHI CHAND CHOW- 
DHRY (DgorrrE-uoLDER).* 

Beng. Act ILI of 1810—Trangfer of 

Decree—Procedure. 

Tus judgment-debtor in this case 
having been arrested in execution of 
an ex parte decree passed, against him 
by the Revenue Court, which decree 
was afterwards transferred to the 
Civil Court under Beng. Act II of 
1870, applied to the Munsif for a 
review of judgment. This application 
was made more than fifteen days after 
process of execution first issued. The 
Mounsif held that the case must be 
decided under Act X of 1859, and 
refused the application, and his 
order was confirmed on appeal by 
the Judge, who was of opinion that 
the cases of In re Sreemutty Juggo- 
dumba Dossee (a) and In re Wooma 
Churn Mozoomdar (b) clearly showed 
that the case must be reheard under 
s. 58, Act X of 1869, and not under 
8.119, Act VII of 18659. 

The judgment-debtor then preferred 
the present appeal. 

Baboo Nil Madhub Sen for Appel- 
lant. kd 
` Baboo Kalikishen Sen for Respond- 
ent, 


(8) Anie, p. 215. 


* Miscellaneous Special Appeal, No. 125 of 1872, from an order of the Jadge of 
Zilla Patna, dated the 19th January 1872, affirming an order of the Munsif of Behar, 


dated the 9th September 1871. 
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Bhoobun Moyee Debia (1), being in conflict with the decisions in 


The following judgments were 
delivered 


Coucn, C.J.—It is possible that the 
Judge may have been misled by a pas- 
sage in the judgment in the case of In 
re Wooma Churn Mozoomdar (a), 
where it is ssid that the application 
for the rehearing of the case under 
a, 68, Act X of 1859, could be heard, 
and he may have supposed that the 
Court was laying down that the 
application was one under s. 58, 
Act X of 1859, and must be dealt 
with according to that Act. But 
Macpherson, J., was there only 
describing the application in the terms 
in which it had been made by the 
party. It had been erroneously made 
to the Munsif under s. 58, Act X of 
1869, when it ought to have been 
made according to the provisions in 
s. 119, Act VII of 1859, because it 
was by that Act that the procedure in 
the transferred suits was to be 
regulated. ` 

The provisions of the law appear 
to me to be clear in the first instance, 
the suits which were pending in the 
Revenue'Courts were not transferred 
to the Civil Courts, but suits which 
were brought after Act VIL of 1869 
came into force were to be brought 
in the Civil Courts and to be regulated 
by Act VIII of 1859. ‘The suits 
which remained in the Revenue Courts 
were naturally allowed to be regulated 
by the practice of those Courts. The 
Act of 1870 provided for the transfer 
from the Revenue Courts of the suits 
which had been allowed to remain 
there, and it having been provided by 
the Act of 1869 that the new suits 


should be. regulated by the Code of 
Civil Procedure, it was natural that 
the Bengnl Legislature should say that 
all future proceedings in the trans- 
ferred suits should be regulated in the 
same way, and that the Civil Court 
should not apply to the transferred 
suits a procedure which it was not 
accustomed to. 

The provisions appear to me to be 
quite consistent. In this case the 
application was governed by s, 119, 
Act VIIL of 1859, and the period 
allowed by that section ought to have 
been given to the party. 

‘We must reverse the order of the 
lower Court, and remand the case for 
rehearing. The appellant will have 
the costs in this Court. 


Ararrs, J.—I wish to add that in 
the order granting the rule in Jn re 
Wooma Churn Mozoomdar (a), the only 
question before Mr. Justice Macpher- 
son and myself was, what Court had 
jurisdiction to tiy the case. Wa did 
not consider what procedure was to 
be applied by the Court that might 
eventually have to try the case, and it 
was not intended to decide that s. 58, 
Act X of 1859, would apply. 


(1) Before Mr. Justice Bayley and e 
Mr. Justice Ainslie. 
The Ind July 1872. 


RAJA MOHESH CHUNDER SINGH 
BURMAN AND OTHERS (PLAINTIFFS) v. 
BHOOBUN MOTRE DEBIA (Derrxp- 
ANT). * 

Beng. Act III of 1870—~Transfer of 

Decree—Jurisdiction, 
Baboo Gopal Lall Mitter for the 

appellants. e 


(a) Ante, p. 215. 


* Miscellaneous Special Appeal, No. 184 of 1872, agamst an order of the Officiating 
Judge of Zilla Mymensingh, dated the 17th February 1872, reversing an order of the 
Deputy Collector of that district, dated the 4th October 1871. 
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In re Sreemutty Juggodumba Dossee (1), and In re Ramsoonder 
Bandopadhya (2), referred for the opinion of a Full Bench the 


question : 


« Whether, after a decree has been transferred for the purpose 
of execution under the provisions of Beng. Act IIL of 1870, 


Baboos Romesh Chunder Mitter and 
Lalit Chunder Sen for the respondent. 


Tue facts of this case appear suffi- 
ciently in the judgment of the Court, 
which was pronounced by 


Arnstin, J.—In this case judgment 
was delivered by the Deputy Collector 
on the 3rd September 1868 against 
certain defendants, then present 
before him, and the husband of the 
present respondent, who has since 
died, and who was then not present, 

On appeal by the plaintiff against 
so much of the order as disallowed a 
portion of his claim, the Judge made 
an order on the 26th November 1868 
confirming the decision of the first 
Court, and tbat judgment was also 
affirmed by the High Court on the 
17th June 1869. Execution as against 
the husband of the present respondent 
was sued out on the 9th May 1870, 

_ and on the 18th August following a 
“list of certain moveable property 
belonging to him was filed in Court, 
but when the order for attachment 
issued none of those properties could 
be found, anda return was made to 
that effect on the 24th August 1870. 
On that same day an application was 
made for the sale of certain immove- 
able properties, and on the 31st August 
1870, the respondent filed a petition 
applying for a rehearing, on the ground 
that her husband had received no 
notice of the snit. This application 


(1) 10 B. L. R., App., 22. 


was refused by the Munaif, to whom 
it was presented (Beng. Act VII 
of 1869 having in the meantime 
come into force), on the 26th Febraary 


‘1871, on the ground’ that the rehear- 


ing was barred by the institution of 
an appeal and special appeal. 

This was clearly wrong, for if the 
husband of the respondent really had 
no notice of the snit, he could not be 
concluded by anything done in it. 
The plaintiff ought to have tried the 
question of due service of summons. 

.On appeal to the Judge that officer 
held that the Munsif had no juris- 
diction in the matter, but that the 
application should be made in the 
Revenue Court. 

An application having been made 
to the Deputy Collector on the 12th 
September 1871, was dianllowed on 
the merits on the 4th October fol- 
lowing. 

On the 17th Febiuary 1872, the 
order now appealed against was made 
by the Judge. It says:—‘ Let the 
papers be returned to the Collector 
for disposal with reference to the 
preceding remarks.” 

The first ground of special appeal 
is that the Deputy Collector had no 
jurisdiction in the matter, and that 
the Judge was wrong in sending the 
case to be tried by the Revenue 
Court. 

The jurisdiction of the Revenue 
Court is now at an end, and it has very 
recently been determined in Oodwunt 


(2) Id, 21. 
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such decree having been passed ex parte, the application to set 
the decree aside should be made to the Court to which it has 
been transferred, or to the Court which originally made it? ” 

In referring the question the following observations were 
made by 


Jackson, J. (AINSLIE, J., concurring) :—It appears to us as 
at present advised that the 2nd and the 5th sections of Beng. 
Act III of 1870 will not bear the meaning that has been put 
upon them in the case of In re Sreemutty Juggodumba Dossee (1). 
S. 5 says:— Nothing ‘in this Act shall affect applications, 
not being applications in suits, nor applications for execution 
of, or in relation to, decrees transferred under the provisions 
aforesaid.” Now the'application made in this case was—whether 
it was made under s, 119 of Act VIII of 1859, or under s. 68, 
Act X of the same year—an application to set aside a judgment 
which had been obtained ex parte. It appears to me that such 
an application is most strictly and entirely an application in 
respect of a decree transferred, and that consequently the Act 
would apply ; and as the Act would apply, it is the Court to which 
the decree has been transferred that ought to deal with the 
application. f 


Baboo Rash Behari Ghose, for the appellant, contended, that 


Mahtoon v. Biddhi Chand Chow- by law. If the state of the case put 


dhry (a), that allproceedings under Act 
IC of 1870 must be heard and disposed 
of by the Civil Courts, and that the 
procedure to be followed is that of 
Act VUI of 1859. Everything that 
has been done in this case by the 
Revenue Court, and the order of the 
Judge remanding the case to the 
Revenue Court, must be set aside as 
altogether without jurisdiction. 

The second ground of appeal is 


that the Judge ought to have deter- , 


mined whether the application for 
revival could be entertained, the 
said application having been made 
after expiry of the period presented 


(a) Ante, p. 216, 


before us, and which has not beep 
contested, is correct, it would appear 


that the first process for the enforce- ° 


ment of judgment was executed 
within thirty days of the date on 
which the application for rehearing 
was filed. 

The case will have to go back to 
the Munsif, in order that he may 
enquire and determine whether notice 


‘of the suit was actually served upon 


the husband of the respondent. If 
not, she will be entitled to a rehearinf. 

The costs of this appeal will follow 
the result. 


(1) 10 B. L. R, App., 22. 
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the- balance of authorities was in favor of the appellant’s view. 
In In re Sreemutty Juggodumba Dossee (1), Norman, J., appears 
to have considered that the decree is transferred for purposes of 
execution only; bat in that case one would: expect to find a 
proviso, such as is contained in s. 288, Act VIII of 1859, that 
the Court to which the decree is transferred should not have 
power to enquire into the validity of the decree. : 


Baboo Doorga Mohun Doss, for the respondent, admitted that 
he must rest his case on the judgments in In re Sreemutty Juggo- 
dumba Dossee (1) and in In re Ramsoonder Bandopadhya (2). 
[Coucu, C.J.—This was an application in relation to a decree 
transferred under Act III. The Act is.to affect such applica- 
tions; sees. 5. How can it do so except by compelling them 
to be made'in the Court to which it has been transferred ?] 


Baboo Rash Behari Ghose was not called on to reply. 


4 


The judgment of the Full Bench was delivered by 


Coven, C.J.—It appears.to me that the Legislature has 
used words wide enough to include, a case of this kind, doing 
what might reasonably be supposed to be their intention, and 
providing that, when a decree has been transferred from the one 
Court to the other, any application afterwards, whether for the 
execution of it, or to set it aside, should be made to-the Court 
to which it had: been transferred. It would be very inconvenient 
if one kind of application were to be made to one Court and 
another kind to another Court. 

The 3rd section, after providing for decrees being transferred, 
says, that “ such execution and proceedings may be had in respect 
of such decrees as if the same were decrees of the Court to 
which they shall have been so transferred.” I do not under- 
stand these words as meaning that the proceedings are to be only 
proceedings in execution, but generally proceedings relating to 
the decree. If they were to be limited to proceedings in exe- 


(1) 10 B, L. R., App., 22. 


t 


(2) 10 B. L. B., Appa 21.” 


s 


i 
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cution, the words should have been “and such execution and 


22) 


1874 


proceedings thereon in respect of such decrees.” The words Kmesuxsa 


‘ “proceedings in respect of such decrees” are wide enough to 


Krsuore 


Poppa 


© . . . . v. 
include an application to set aside a decree as having been made Woonzsir 


ex parte, and there being ground for setting it aside. 

_ Then in the 5th section it is said that nothing in the Act is 
to affect “applications not being applications in suits, nor appli- 
cations for execution of, or in relation to, decrees transferred.” 
These words show that the Legislature considered that applica- 


tions in suits would be affected by the Act. In fact all appli- 


cations would be affected by it. An application in a suit where 
the decree has been transferred to set it aside is an application 
in the guit It is also an application “ in respect of? the decree. 
We must consider that those words were intended to include 
something more than proceedings in execution of the decree. 
They appear to have been inserted in order to give the Court as 
large an authority as possible where decrees had been transferred. 
It is to my mind much the more reasonable construction, that 
where a decree has been transferred to a Court, any application 
after that in relation to it should be made to the Court to which 
it has been transferred. I think our answer to the question 
should be to that effect. 

We shall reverse the decrees of both the lower Courts. 
The application to set aside the ex parte decree will be transferred 
to the Court of the Subordinate Judge of Backergunge. The 
plaintiff will have the costs of this appeal, the parties will bear 
their own costs of the proceedings in the lower Courts, and the 
costa of the suit will abide the result. 
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Before Mr. Justice Phear and Mr. Justice Morris. 


BEHARY LALL MOHURWAR (ons or tan Dxraxpants) v. MADHO 
LALL SHIR GYAWAL (Prater) ann LUCKHO DAYEE 
(Deranpaxt).* 


Declaratory Decree—Suit to set aside Deed—Act VIII of 1859, 8. 15— Cause 
of Aotion—Reversioner, 


A Hindu died, leaving a widow, two daughters R and P, and a grandson 
B by his daughter R. The widow took possession of the estate and executed 
an thrarnama, wherein, after reciting that she was in possession “without the 
co-parcenary of any one,” she declared that “ B, the grandson of me the 
declarant, is the heir of my late husband and of me the declarant,” and that 
all the property was “ the right of B as aforesaid,” and continued :—“ During 
the life of me the declarant I am in possession without the co-shareship of any one, 
and will continue to be 80; after my death B will get possession of the whole of 
the moveable and immoveable properties appertaining to the estate of my late 
husband. No one else has the right or demand.to the same ; therefore these 
words have been written and piven as an tkrarnama that it may be of use 
when occasion arises.” Under the thrarnama proceedings were completed 
for mutation of names in favor of B. Subsequently to the execution of the 
ikrarnama, P gave birth to the plaintiff, and shortly afterwards died. The , 
plaintiff, on attaining his majority, and during the life of the widow and R, 
brought a suit against B to have the skrarnama set aside, and declared void 
as against him, and for a declaration of his right to a moiety of the estate of 
his grandfather on the death of the widow, Held that he had no cause of 
action. 


Onz Damoodur Mahton Gyawal died possessed of considerable 
property, and leaving a widow, Luckho Dayee, two daughters 
Ranee Dayee and Phoola Dayee, and a grandson by his daughter 
Ranse Dayee,.the defendant Beharee Lall. Subsequently, the 
other daughter, Phoola Dayee, gave birth to a aon, the present 
plaintiff, and three days after his birth, she, Phoola Dayee, 
died. 


* Regular Appeal, No. 52 of 1873, against the decision of the Subordinate 
Judge of Zilla Gya, dated the 21st December 1872. 
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Between the date of the death of Damoodur Mahton and the 1874 

birth of the plaintiff, Luckho Dayee, who was in possession penant Tarz 
of the estate as widow of Damoodur, executed an ikrarnama ae i 
in favor of the defendant Beharee Lall, wherein, after reciting Sin Grawat 
that she had two daughters by her late husband Damoodur, viz., 
Ranee Dayee and Phoola Dayee, and that her husband was 
dead leaving her his heiress, and that she was in possession of 
his estate, moveable and immoveable, “ without the co-parcenary 
of any one,” she continued :— 

“ Whereas Mussamut Phoola Dayee, the daughter of me, the declarant, 
has no son, and Mussamaot Ranee Dayee has her son, Beharee Lall 
Mohurwar, living, so that I, the declarant, bave no son of my own, 
therefore by the shastras, the said Beharee Lall Mohurwar, the grand- 
son of me, the declarant, is the heir of my late husband and of me, the 
declarant. For instance, Beharee Lall aforesaid does all the work of the 
Gyawals for the jatris (pilgrims) who come from Tirhoot and other parts 
of the country appertaining to my husband: and I, the declarant, still- 
in order to comply with the ikrar, I write and give that all the mauzas 
of this Zilla and Zilla Tirhoot, and the houses and household goods, 
cash and things, jewellery, precious stones and utensils, instruments, 
silks, woollens, slave girls and the slaves and jaéris, specially jatris 
of Maharaja Roodra Narayan Bahadoor, the Rajah of Durbangs, and 
' of the Buboo’s relatives, aud of the caste of the said Raja and others, 
property of my late husband and of me, the declarant, and in my 
possession and the other dues to and demands of my husband and me, 
are all the right of Beharee Lall Mohurwar as aforesaid. During the 
life of me, the declarant, I am in possession without the co-shareship 
of any one, and will continue to be so, so that I may be able to give 
charities, After my death Beharee Lall Mohurwar will get possession 
of the whole mauzas of this Zilla and Zilla Tirhoot, and of all the 
moveable and immoveable properties, and dues and demands appertaining 
to the estate of my late husband. No one else has the right or demand 
to the same, Therefore these few words have been written and given 
as an tkrarnama, that it may be of use when occasion arises.” 

It was alleged on behalf of the plaintiff, and appeared to be 
proved that, under this tkrarnama, certain proceedings for 
mutation of names had taken place in favor of the defendant 
Beharee Lall. 

The present suit was brought by Madhoo Lall Shir, after 
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attaining his majority, to have the thrarnama declared void as 
against him and to have it cancelled. He also prayed for a 
decree to declare his right by inheritance to possession of a 
moiety of the estate of the late Damoodur Mahton on the death 
of Luckho Dayee, and to protect his title from harm caused by 
the existence of the thrarnama. 

The defendant Behsaree Lall pleaded inter alia that the 
plaintiff had no such interest as would entitle him to bring the 
suit; and that, even if he had, neither the plaint nor the 
evidence disclosed any cause of action. f 

The first Court, relying on the case of Jamiyutram v. Bai 
Jamna (1), held, that upon his mother’s death the plaintiff suc- 
ceeded her as heir-at-law to his grandfather Damoodur Mahton, 
and accordingly gave a decision in his favor under s. 15 of Act 
VIII of 1859. 

The defendant Beharee Lall ama to the High Court. 


Baboos Kali Mohun Doss and Boodh Sen Sing and Moonshee 
Mohamed Yusuff for the appellant. 


The Advocate-General, offg. (Mr. Paul) (Mr. C. Gregory, 
and Baboos Unnoda Persad Banerjee, Ohunder Madhub Ghose, 
and Aubinash Chunder Banerjee with him) for the respondents. 


Baboo Kali Mohun Doss, for the appellant, contended that 
the plaintiff had no cause of action. A contingent right is no 
ground for an action under s. 15 of Act VIII of 1859—Pran- 
putty Kooer v. Laila Futteh Bahadoor Singh (2). In order to 
entitle a plaintiff toa declaratory decree, he must show that 
he has an existing right, and that his right has been invaded by 
the defendant—Kenaram Chucherbutty v. Dinonath Panda (3). 
The plaintiff is not entitled to consequential relief, unless he can 
show that he is the next reversioner, and he is not so— 
Bhaskar Trimbak Acharya v. Mahadev Ramji (4). The Judge’s 
construction of the case of Jamiyutram v. Bai Jamna (1) 
entirely wrong. Though some portions of the shastras 
pronounce the daughter’s sons to be equal in some respects to the 
sons’ sons, it does not follow that they are equal in all respects, 

(1) 2 Bom. H. O. Rep, 11. (3) 9 W. R., 325. 

(2) 2 Hay’s Rep., 608. (4) 6 Bom. H. C. Rep., O. C., 15. 
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especially in legal qualifications—Kattama Nachiar v. Dora- 
singa Tevar (1). It was there held that daughters’ sons took 
per capita; whilst the plaintiff in this case seeks relief per 
stirpes. [PuEar, J.—The effect of that decision is that a 
daughter’s son can have no interest during the lifetime of the 
other daughter. The Bombay case seems to take a wrong view 
of the matter.] The plaintiff cannot have any right until the 
other daughter is dead, nor has he any cause of action, inasmuch 
as he has only a contingent interest, and it does not appear what 
interest he’ may have after the two intervening life estates, viz, 
of the widow and the other daughter, have ceased. This view 
appears to have found favor with their Lordships in the Privy 
Council— Thahoorain Sahiba v. Mohun Lali (2). In the 
case of Rani - Brohmomoyee v. Raja Anund Lall Roy (3), 


(1) 6 Mad. H. C. Rep., 310. to adopt, and took some steps towards 
(2) 11 Moore’s I. A., 386. adopting his brother's grandson Oper- 
(8) Before Mr. Justice Markby and deo Lall, but afterwards quarrelling 
© Mr, Justee Birch. ‘ with his brother, adopted another 

The 17th April 1878. child, the son of his dewan, Gujendro 


Lal. Raja Nund Lall died, leaving 
him surviving his wife, the defendant 
Brohmomoyee, and his adopted son, 


QGujendro. Gujendro has since also 
Declaratory Decree —Suit to set aside died, ond the defendant Brohmo- 
Adoption—Reversioner. 


RANI BROHMOMOYEE (DEFENDANT) v. 
RAJA ANUND LALL ROY (Pram- 
TIFF). * 


moyee has thereupon adopted another 


Mr. Woodroffe (with him Baboos 502 Opendro Chander, who is a 
Bhowany Churn Dutt, Mohiny Mokun defendant in this suit, by the name of 
Roy, and Kader Nath Sircar) for the Opendre Lall Roy. Op endro Chunder 

llant. l is still a minor, and his mother has 
appella : nae ee 

A assumed #0 act as his guardian in this 

The Advocate-General, offg. (Mr. suit, but whether she has obtained 
Paul) (with him Baboos Hem Chun- the certificate necessary for that pur- 
der Banerjee and Bama Churn pose under Act XL of 1858 does not 
Banerjee) for the respondent. appear. 

The present suit was brought by 
Anund Lall, the brother of Nund 
Lall, originally against Brohmomoyee 

Marrey, J.—In this case it appears alone, but afterwards the minor was 
that one Raja Nund Lall, having no added. Anund Lall alleges himself 
sons of his own, at one time intended to be the reversionary heir of his 

1 


Tua following judgments were 
delivered :— 


* Regular Appeal, No. 154 of 1872, against a decree of the Judge of Zilla Midnapore, 
dated tho 4th April 1872. 
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Markby, J., intimated that a suit could not lie to set aside an 
actual adoption during the lifetime of the widow; à fortiori no 


Suw GrawaL. brother Nund Lall; that the adoption 


of Opendro Ohunder was made with- 
out authority, and he asks to have this 
adaption declared invalid, and to have 
his reversionary right established in 
the property described in the schedule. 
Subsequently he put in a petition 
stating that he only desired to have 
the adoption set aside and his rever- 
sionary right declared, but did not 
wish any inquiry as to what the pro- 
perty was to which that right attached. 

It is admitted that, in the present 
state of this family, if the adoption be 
got rid of, the present right of posses- 
sion is in Brohmomoyee as heiress of 
her son Gujendro Lall, in whom the 
property had vested absolutely ; and 
that, after her death, the plaintiff 
Anund Lall, if then alive, would tuke 
the property. But the estate is now 
wholly vested, either in Brohmo- 
moyea or in Opendro Chunder, 
according as the adoption is or is not 
invalid: and if the adoption be invalid, 
the plaintiff's right of succession is still 
contingent upon his surviving Broh- 
momoyee. 

That the plaintif cannot maintain 
this suit, so far as it seeks to have 
what he calls his reversionary right 
declared, is clear. If he means by that 
to have it declared that he is the per- 
son who would take at this moment, 
if both Opendro Chunder and the 
widow were out of the way, nobody 
disputes it. If what he means is to 
have it deolared that he is the person 
who will ultimately take the property 
aft& the death of the widow, no such 
declaration oan be made; for that 
cannot yet be known; and should the 


(a) 5 B. L., R., 508; see p, 519, 


plaintiff die before Brohmomoyee, the 
person who will then take, if the 
present adoption be void, will be, not 
the heir of the plaintiff, but the heir 
of Gujendro, whoever that may be. 

The first question, therefore, is, 
whether the presumptive next taker 
after a Hindu widow can sue to set 
aside her invalid adoption. 

That the presumptive next taker 
may sue to restrain the widow from 
committing waste may be considered 
to have been recognized by this Court, 
It may also be that should the widow 
exceed her powers of alienation, a 
suit may be brought to declare the 
alienation void, except as against the 
widow herself. I think the expression 
attributed to me in the case of 
Kamtkhaprasad Roy v. Srimati Jaga- 
damba Dasi (a) is rather too strong 
that the law is so “settled.” For, as 
I there point out, there are opinions 
directly the other way; and'I find 
that in another case, to which I do not 
there refer whilst there are some 
expressions which favor the main- 
tenance of the suit, there are certainly 
other expressions which lead to the 
opposite conclusion; see the case of 
Nobin Chunder Chuckerbutty v. Guru 
Persad Doss (6). 

But even supposing it to be the 
law that a presumptive next taker 
after a Hindu widow may sue in the 
widow's lifetime, not only to prevent 
waste by her, but also to declare her 
alienations void except as against 
herself, still it does not follow as a 
necessary inference that he may sue 
to declare her adoption invalid. By 
alienation the possession and control 


(L) B. L, R, Sap. Vol, 1008. 
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suit will lie to set aside a mere nomination, as is the case jn 


the present suit. 


of the property pass at once out of 
the hands of the widow to a stranger. 
The result of adoption may be in 
some cases to take the posseasion and 
control of the property out of the 
hands of the widow, and put itinto the 
hands of another person. At present, 
however, this has not happened in the 
case before us. The widow, as guar- 
dian of her infant adopted, son, re- 
mains in ‘possession as before. The 
case which we have been referred to 
as that in which this question was 
settled is that of Brojo Kishoree 
Dassee v. Sreenath Bose (a). But Ido 
not think that the observations of Sir 
Barnes Peacock and Sir Charles Hob- 


house in that case amount to more , 


than an expression of inclination of 
an opinion. I do not think it is likely 
that the question, whether this suit 
can be maintained, can be settled 
without determining another question 
referred to in that same case, namely, 
whether a decision in it would be 
binding on the next taker after the 
death of the widow, whoever that 
next taker might be; or as Sir Barnes 
Peacock puta it, “ whether the decree 
would be binding upon the persons 
who might eventually succeed upon 
the death of the-widow in the same 
manner as a decree against the widow 
reapecting the rights of her husband 
in an estate is binding upon the rever- 
sionary heirs.” But that question has 
never yet been finally determined. On 
the other hand, I think, it is impossible 
to read the observations of the Privy 
Council in the case of Sreenarain 
Mitter v. Sreemutty Kishen Soondery 
Dassce (6), without seeing that that 


(a) 9 W. R., 463. 


(5) 11 B. L. R,, 171. 


In cases of contingent rights, a declaratory 


Court had not then formed any decided 
opinion as to the right of the pre- 
sumptive next taker to a decree 
simply declaring the adoption invalid. 

Even, therefore, if upon the evi- 
dence the case were clear for declaring 
the adoption invalid, I should desire 
farther consideration before holding 
that the snit would lie. The point, 
however, was not fully argued, and 
being one of very considerable diffi- 
culty and importance, I do not wish 
to be considered as having now ex- 
pressed any opinion upon it. I merely 
refer to the state of the law as one of 
the grounds for the conclusion at 
which [ ultimately arrive. 

One thing seems quite clear that 
it is wholly discretionary to make, or 
to decline to make, the desired decla- 
ration. The Privy Council say in the 
case of Sreenarain Mitter v. Sreemutty 
Kishen Soondery Dassee:—“It is 
not a matter of absolute right to obtain 
adeclaratory decree. It ia discretionary 
with the Court to grant it or not; and 
in every case the Court must exercise 
a sound judgment as to Whether it is 
reasonable or not, under all the cir- 
cumstances of the case, to grant the 
relief prayed for.” I think there is a 
misprint here. The context requires 
that the last words of the sentence 
should be the “declaration” not the 
“relief” prayed for, The judgment 
then proceeds:—“ There is so much 
more danger in India than here of 
harassing and vexatious litigation; that 
the Courts in India ought to be most 
careful that mere declaratory suit8 be 
not converted into a new and mis- 
chievous source of litigation” (e). 


(c) 11 B. L. Rọ, 190. 
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decree cannot be given until the life estate has ceased—Baboo 
Jodoo Nundun Pershad Sing v. Mussamut Nundo Kooer (1). 


Now having regard to the only 
ground upon which the right to main- 
tain a suit of this kind has ever been 
placed—{ mean the danger that evi- 
dence might be lost—it seems to me 
that we ought not to make a declara- 
tion unless we see at least some clear 
ground to go upon. If the rights of 
the parties must ultimately be settled 
upon evidence which is unsatisfactory, 
that may be as well done after Broh- 
momoyee’s death as now, when a 
decision can be given which will be 
undoubtedly final; whereas it is 
doubtful whether a decision given by 
us would effectually determine any 
question whatever. 


Now let us see the grounds upon: 


which we are asked to declare this 
adoption invalid. The parol evidence 
in support of the deed is direct upon 
the point, being that of the witnesses 
who say they were present at the exe- 
cution. That against the deed is also 
direct, as regards the evidence of the 
witness Brojoy Mirto. As to the 
others, it is only indirect. Probably 
the witnesses on both sides are strong 
partizans. 

No doubt we ought to attach 
great value to the opinion of the Dis- 
trict Judge upon the evidence which 
was given in his presence: and no 
doubt his opinion is in favor of the 
plaintiff. But he doesnot say any- 
thing very decisive upon this, and l 
think he bases his opinion rather upon 
some external considerations which I 
wil, review. 

In the first place he says that the 
witnesses are not of the class one 
would expect the Raja to have 
summoned on such an occasion, and 
that he would rather have called in 


his principal relations, But we know 
that he had quarrelled with his nesr- 
est relations, and I think the evidence 
shows that neither the plaintiff, 
nor Sooroopnarain, visited the Raja 
during his last illness. Moreover, the 
act which the Raja was about to 
perform was in direct opposition to 
the wishes and interests of his own 
relations,; and none of his relations 
appear to have witnessed a deed of 
gift executed in the same year, and 
which is admitted to be genuine. , 
The District Judge thinks this deed 
of gift, which the defendants relied on, 
rather tells against their case. The 
deed of gift says (according to our 
translation): —“I have adopted (not 
“you have adopted” as in my copy 
of the Judge's decision) a son with 
your consent. Should it be necessary 
in future to adopt a son, I will execute 
an anumati patra to that effect, 
hereafter.” The District Judge thinks 
that indicates an intention only to 
execute an anumati patra in case 
Gujendro Lall died in the Raja’s life- 
time. But I should have thought that 
in that case the Raja would adopt 
another son himself, and that the 
power to adopt would be given to the 
widow to meet any contingency that 
might arise after the Raja's death. 
The District Judge points out that 
there is a clause in the deed which 
directs that it should be registered, 
and that notice should be given to the 
Courts, but that non-registration is not 
to affect its validity. It does not 
appear to me that this very strongly 
indicates that the document is a for- 
gory. This at least is certain, that 


(1) 1 W. B., 219, 
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The Advocate-General, for the respondents, contended that 1874 
the plaintiff was entitled to a decree declaratory of his right as Bswary Lant 


there was never any attempt or in- 
tention to conceal the document, for 
it was produced within a few days 
safter the Raja’s death. 

The District Judge also makes 
a comparison between the signatures 
to this deed and those to the deed of 
gift, which he found to be genuine. 
It is a comparison which I should 
hardly venture to make, but I agree 
with the District Judge in thinking 
that it is an unsafe guide; and espe- 
cially so, when only two signatures 
have been compared. ` It is not at all 
likely that such persons as are in- 
terested in this case would, in com- 
mitting a forgery, produce signatures 
which at a glance could be detected as 
falae. 

Moreover, the District Judge hard- 
ly gives sufficient weight to the delay 
which has taken place. He says that 
this deed is principally a deed of 
guardianship for the boy. I -am 
inclined to think it is a great deal more. 
I am inclined to think that it is a will 
in Gujendro Lall’s favor. The Raja 
says (according to the Hindu form 
addressing his wife):—“ Deducting 
what I formerly made a gift of to you, I 
appoint you executrix and manager 
under this deed in respect of the re- 
maining zemindaris, talooks and all 
the rights appertaining thereto, the 
malikana, &c., leaving as heir my own 
adopted son Jogendro Lall Roy, alias 
Gujendro Lall Roy, whom I have been 
maintaining.” This would seem to 
amount to a devise; see the judg- 
ment of Sir Barnes Peacock and 
Pundit, J., in the case of Monemotho- 
nauth Dey v. Ononthnauth Dey (a). 


Moxvurwar 
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It also gives to his widow an Smm Gyawat, 


absolute power to dispose of some 
portion of the property which he 
had previously given to her; and 
upon the question of guardianship, 
the deed under s. 7 of Act XL 
of 1858 would be conclusive. 

Now, ever since the death of the 
Raja, there has been a desperate liti- 
gation going on between the widow 
and the present plaintiff, at every 
stage of which this document has been 
produced. The main subjects of 
dispute in this litigation have been the 
validity of the adoption of Gujendro 
Lall, against whom were set up the - 
rival claims of Upendro Lall, and the 
right to the intermediate custedy of 
the property. Upon both these ques- 
tions, this document would have an 
important béaring. It is certainly to 
my mind a circumstance which re- 
quires explanation, that although this 
document has been produced and filed 
on three several occasions, and on one 
occasion at any rate, if not in all, 
formally proved, its genuineness has 
not been hitherto challenged. 

I do not think it necessary to say 
more to show how very little external 
circumstances at present seem to 
strengthen the case of the plaintiff. 

Under all these circumstances, I 
think the safest course to pursue is to 
refuse to make the declaration which 
the plaintiff asks for, namely, that the 
adoption is invalid. Upon the con- 
struction of the deed I express no 
opinion. 

Of course, however useful this in- 
quiry may be on any future occasion 
(and I think even in the result which 


(a) 2L J, N. 8, 24 
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against Beharee Lall. In Rooke v. Lord Kensington (1), it was 
ea held that plaintiff might have a declaration of his right, though 
PA oe he did not pray for any consequential relief; and the same was 
Sarr Gyawat- held in Kenaram Chucherbutty v. Dinonath Panda (2). Under 
s. 15, Act VIII of 1859, the petitioner is-entitled to a declara- 
tion in the nature of an injunction without any express conse- 
quential relief being granted. The plaintiff has a substantial 
right, and his cause of action accrued either on the execution of 
the ikrarnama, or when proceedings were first taken under it 
for mutation of names, or when the mutation ‘of names was 
actually completed by which a proprietary title was passed to 
the principal defendant Beharee Lall. A reversioner can bring 
a suit, during the lifetime of the alienor, to declare that a 
conveyance is not binding upon him beyond the lifetime of the 
donor: a deed of conveyance by a widow is a sufficient invasion 
of  reversioner’s rights to warrant his suing for a declaratory 
decree—Shewakram Roy v. Mohammed Shamsul Hoda (3). 


Baboo Kali Mohun Doss in reply. 
The judgment of the Court was delivered by 


Purar, J. (who, after shortly stating the facts, continued) :— 
Beharee Lall is evidently the real defendant in this suit. And 
he sets up more than one matter of defence; amongst other 
things he says that the suit is barred by limitation ; also that the 
plaintiff has no title to bring the suit; and, thirdly, that even if 
he has, neither the plaint nor the evidence given at the trial 
discloses any cause of action. 

The question of limitation is not very simple. And in the. 


we haye come to, it may be of use), learned colleague in thinking that, 
the decision itself is not in any way under the circumstances of this case, 
conclusive. we should refuse to grant the declara- 
el think that the decree of the Court tory decree prayed for. 
below should be set aside, and that 
the suit should be dismissed with costa 
_ in both Courta. (1) 2 Kay & Johnson, 753. 
` (2) 9 W. R., 325. 
Bwos, J.— I concur with my (8) 3B, L. R. A. C. 196. 
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view which we have taken of the case, it is not necessary that 1874 
we should in terms decide it. 
We are of opinion that the plaintiff has no cause of action Noe 
upon the facts which he adduces in support of his suit. Without Sam Grawar 
for the moment determining any issue as to his right to sue for a 
decree protective of the inheritance, and assuming that notwith- 
standing the existence of an intermediate heir, so to speak, in 
the person of Ranee Dayee, one of the daughters of Damoodur 
Mahton (a person who, unless she dies before her mother, must 
succeed to the property before the plaintiff can do s0), we think 
that the execution of the thrarnama does not constitute such a 
dealing with the property as to afford a cause upon whicha 
person in the situation of a so-called ultimate reversioner is 
entitled to bring a suit pending the life of the person who is 
rightfully enjoying the inheritance. 
It is remarkable that the plaintiff does not in his plaint set out 
the terms of the ikrarnama; he has, however, filed a copy of 
it taken from the Registry Office. The defendant at first filed 
an alleged original ikrarnama, purporting to bear on the face 
of it the Registrar’s stamp; and in addition to this he after- 
wards filed another copy taken from the Registry Office. 
It is admitted that the copy filed by the plaintiff, which is not 
now upon the record, corresponds in terms with the copy which is 
filed by the defendant from the Registry Office. There is at the 
same time, no doubt, a very material difference between the terms 
of the alleged original document, first put in by the defendant, 
bearing the seal of the Registrar, and the copy-document which 
came from the Registry Office. But, for the purposes of this 
suit, having regard to the fact that the plaintiff did not, as I have 
already remarked, set out the terms of the document in his plaint, 
and that he filed, as his evidence of what the document was, a 
copy from the Registry Office, we think we must take that copy 
to represent the document which the plaintiff complains of, and 
which he asks this Court to set aside or declare inoperative 
against his ultimate interests. í i 
(The learned Judge read the thrarnama and continued) :— 
This is the whole of the document, and it seems to us 
plain that it does not deal immediately with the property at 
all, Nearly the whole of it consists of certain statements 
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of facts, which we understand were the actual facts of the 


Beary Laut gage at the time when the thrarnama was executed. There 
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is no doubt that, at that time, Beharee Lall was the heir 


BmerGYawax iD reversion expectant on the deaths of the ladies to Damoodur 


Mahton, if one cèn rigbtly describe a person as heir who has 
guch a contingent interest as Beharee Lall then had. The docu- 
ment only stated that which was at the time quite beyong 
contest, namely, that Beharee Lall was then the so-called 
ultimate reversionary heir of Damoodur Mahton. The last 
statement that, “after my death, Beharee Lall Mohurwar will 
get possession of the whole mauzas of this Zilla and Zilla Tirhoot, 
and of all the moveable and immoveable properties, and dues and 
demands appertaining to the estate of my late husband,” is per- 
haps capable of being considered as an attempt to make a 
disposition of the property on the part of the lady. If it is a 
mere statement that he will as heir at that time get possession, 
of course it is entirely unimportant. Butifthe passage means 
that because he is the ultimate reversionary heir to my husband, 


therefore I give him this property at my death which, without 


my giving it, would go to my surviving daughter, then no doubt 
the document would become an instrument professing to deal 
with the property. But even if we take it in this light, and if 
we suppose that the plaintiff has his contingent interest, namely, 
the expectant right to succeed to the property at the death of 
Luckho Dayee, provided Ranee Dayee should die before Luckho 
Dayee, then it is clear that the mischief, if there be any, which 
this document is calculated to do to the right of the plaintiff, is 
of such a character as will not be affected either for better or 
worse by lapse of time. 

The learned Advocate-General placed the right of the 
plaintiff to succeed on the general ground furnished by the 
principle of equity, that any person having rights in property, 
whether present or contingent, is entitled to come into a Court 
of Equity to complain of any attempt, which may be made by 
persons having no authority to do so, to deal with the property in 
a mode which may ultimately harm him in the matter of his title. 
But the learned Advocate-General omitted to state that this prin- 
ciple of equity is only acted upon when the mere lapse of time is of 
itself likely to render the plaintiff, when his rights become vested, 
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less able to meet the difficulty, and to clear away the cloud which 1874 
this dealing with the property may throw over his title, than he is Benany Laru 
at the present time. For instance, in the ordinary case with which bec Pies 
we are familiar here, suppose an alienation is made by a widow Sue Grawau 
which professes to be made for a purpose such as would author- 
ize her to alienate the property. The evidence bearing on the 
question, whether that purpose is or is not the true purpose at 
the time of the alienation, is likely to die away, or become less 
accessible by mere lapse of time. Therefore a Court of Equity 
permits a person who has an interest in the inheritance, and is 
entitled to defend and protect it, to come forward, merely upon 
the prospect of the future mischief, to ask that the legality or 
illegality of the threatening act be decided at a time when all 
the necessary materials are at hand and can be availed of by 
both parties. But here in the case which is now before us, if 
this document will bear the construction which I have just now 
stated, namely, that the lady professes thereby to devise or to 
give away this property on her death to Beharee Lall, then it 
will be just as easy—-when the time comes on her death, for 
Beharee Lall to make use of this document—it will be just as 
easy for the plaintiff, or any one interested, as he is now interested, 
in the inheritance, to establish the invalidity of that disposition, 
ag it is at the present time. It does not depend upon evidence 
or materials of any sort, the force of which is likely to be 
weakened or deteriorated by lapse of time. 

No doubt the learned Advocate-General did say that the 
essence of the complaint was that Luckho Dayee herself denied 
this instrument; that is, she said that, although she had executed 
it, she had been deceived into doing so, and she never had 
intended it to be what it now turns out to be. If that be ao, 
of course she would have a right to come forward herself at 
any time to complain of it. But this is not her suit. This is a 
suit brought by the plaintiff in the character of an ultimate 
reversioner to have this issue, which this lady herself might 
raise, tried. Now it seems to us that it is not a material fact, so 
far as concerns the plaintiff’s future interest, that Luckho Dayee 
executed this instrument involuntarily, because the instrument 
itself does not profess to pass an immediate interest. At the 
most it pretends to give a remainder to Behareee Lall, or rather 
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1874 to give the property to Beharee Lall on the occurrence of Luckho 
Bauanx Laut Tayee’s death. If it had in terme pretended to pass the immediate 


SLP interest to Beharee Lall, the case might have been different; for, 

Sure Grawar. according to the apparent facts, the persons who were interested 
in the matter of this ikrarnama were all the persons who were 
at that time entitled to the property in possession and in rever- 
sion. Luckho Dayee executed the document, we will say, in favor 
of Beharee Lall, who was at that time the nearest person entitled 
to accept the ultimate reversion upon the death of the disqua- 
lified holders. And both of Luckho Dayee’s daughters, Ranee 
Dayee and Phoola Dayee, assented to the transaction. According 
to some cases in this Court on such a state of facts, ie., if the 
person entitled to the immediate possession of Luckho Dayee had, 
with the consent of her daughters, released the property and 
given it over to the hands of Beharee Lall, the person then 
entitled to accept the ultimate reversion, the gift or release 
would be held good ultimately against any other person who 
might eventually, at the time of the surviving lady’s death, 
prove to be existing heir of Damoodur Mahton, and in such a / 
case the present plaintiff would probably be entitled to complain 
that the document was fraudulently got up, or was not the real 
conveyance of Mussamut Luckho Dayee. But this is not the 
character of the document, as I have more than once stated ; it 
passes nothing at the present time: thé widow twice over in 
the course of it asserts that she has the entire enjoyment of the 
right of the property without co-parcenership whatever during 
her lifetime. And it therefore at the most amounts toa 
future disposition of the property, which cannot depend for its 
validity upon the question whether. Luckho Dayee affected it 
voluntarily and intentionally or not. 

On the whole we are of opinion that this document does not 
constitute a cause of action upon which the person entitled to 
protect the inheritance can have any right to bring a suit. 
And for that reason alone, if for no other, we think that the 
suit ought to fail. 

We therefore reverse the decision of the Subordinate Judge, 
and dismiss the suit with costs in both Courts. 

Appeal allowed, 
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DOORGA PERSAD anp orngns (Derenpants) v. MUSSAMUT 
KUNDUN KOOWAKR (PrarntirF). 


[On appeal from the High Court of Judicature at Fort William in Bengal.] 
Hindu Law— Partition— Division— Status of the Family. 


In all cases of -division of joint property, not carried out by a partition by 
metes and bounda, the question whether the status of the family has been 
thereby altered is a question of intention of the parties, to be inferred from 
the instruments which they have executed and the acts which they have done 
to effect such division. 

An ihrarnama, which did not recite a previous status of indivision, and did 
not in terms declare that the parties thereto should thenceforth be an undivided 
family, was construed nevertheless to mean that the parties would thenceforth 
hold and enjoy the property, which was the subject of it, in severalty. 

Appovier v. Rama Subba Atyan (1) followed, 


APPEAL from a decision of the High Court of Calcutta 
(Peacock, C.J., and L. S. Jackson, J., dated the 29th June 1867, 
confirming a decision of the Principal Sudder Ameen of 
Shahabad, dated the 29th August 1865. 

The suit out of which this appeal arose, was brought by the 
respondent, in the Civil Court of Zilla Shahabad, on the 2nd 
March'1866, against the appellants and others, since deceased, to 
recover the estate of her husband Monsobirt Doss, who died in 
the year 1859. In the year 185I, the deceased, his surviving 
brother, and the representatives of his two deceased brothers, 
executed an tkrarnama, the material provisions of which are set 
out in their Lordships’ judgment, in reference to property which 
the four brothers had either inherited or acquired by partnership 
trading; and it was admitted that thereafter, if not before, the 
property was managed and enjoyed according to those provisions, 
The plaint averred that Monsobirt’s father Showkee Lafl, 


* Present:—Siz J. W. Couviua, Sm M. E. Sacra, ann Sm R. P. CoLLIER. 


- (1) 11 Moore's I. A., 75. 
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* while alive, lived separately as regards food from the ancestor 
of the defendants and the defendants.” The plaintiff claimed her 
husband’s share as his widow and sole heiress under the “ Jain 
law.” The defendants alleged that they were in joint possession 
of the disputed property as proprietors, and that since the death 
of Monsobirt, the plaintiff had never held possession, but had 
remained joint with them, and that she had received maintenance 
according to the shastras and family usage. They contended 
that the Mitakshara and not the Jain law was applicable. On 
the 29th August 1865, the Principal Sudder Ameen decreed 
in favor of the plaintiff for the entire property in suit. 

On the 29th June 1867, the High Court (Peacock, C.J., and ” 
L. S. Jackson, J.) affirmed this decree with costs (1). They held 
that the case must be decided by Mitakshara and not by Jain law; 
and that the interest of the plaintifi’s husband did not pass 
by survivorship to the other sharers, but descended to the widow. 

The defendants appealed to Her Majesty in Council. 


Mr. Leith, Q.C., and Mr. Arathoon for the appellants, con- 
tended that, on the true construction of the tkrarnama, as well as 
by the terms of the plaint, it appeared that the ancestral estate 
in suit had, since the time of Monsobirt’s father, and up to the 
death of Monsobirt, remained as before joint and undivided. 
Under such circumstances the respondent, under the shastras, 
the custom of the country, and the family usage, was not entitled 
to hold possession. They further argued that, as regards the 
partition of ancestral estate, the family, who were all Agurwallas’ 
by caste, were governed by the Mitakshara, which prevailed 
where the property in question was situated; and that the Jain 
law regulated all spiritual matters, but had no connexion what- 
ever with other matters. Under the Mitakshara the widow 
could only succeed to such property as her husband held 
separately. The onus of proving separation lay upon her, and 
she had failed to discharge it. The learned Counsel distin- 
guished the case of Appovier v. Rama Subba Aiyan (2). 


Mr. Cutler, for the respondent, was not called upon. 


(1) 21. J., N. 8., 312.° (2) 11 Moore's I. A., 76. 
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The judgment of their LorpsHips was as follows :— 


The respondent in this case is the childless widow of 
Monsobirt Doss, who was the son of one Showkee Lall, and the 
appellants are the descendants of the three sons who, with 
Showkee Lall, constituted the family of the common ancestor. 

The family must be presumed to have been originally joint. 
The suit was brought by the widow, claiming as heiress of her 
deceased husband his share of the property in question. The 
family are Agurwallas by caste, but Jains in religion, and as 
the suit was originally framed, she claimed to be entitled to the 
property of her late husband, whether the family was divided or 
undivided, under the law regulating succession among the Jains. 
The third and fifth issues settled in the suit raised this question ; 
and the Principal Sudder Ameen decided those issues, as well 
as those upon which the determination of this appeal depends, 
in favor of the widow. 

Upon appeal the High Court held, first, that there was no 
sufficient evidence in the cause to show that the law of succes- 
sion among the Jains was different from that. of the ordinary 
Hindu law, governing the particular province in which the 
property was situated, which in this case is the law of the 
Mitakshara; but, secondly, that in the circumstances of the 
case the plaintiff was under that law the heiress of her husband, 
and entitled to recover the property in dispute. Mr. Cutler, 
who appeared for the respondents, did not altogether give up 
first point; but as their Lordships have formed an opinion that 
the judgment of the High Court is correct upon the second, 
they will assume that it was equally correct in respect of the 
law regulating the succession of this family. The question then 
is reduced to this :— Was this family at the time of the death of 
Monsobirt Doss an undivided Hindu family in such a sense 
that; according to the law of the Mitakshara, his widow was 
entitled merely to maintenance, and his share passed by sug- 
vivorship to the nearest male members of his family ? or was it 
80 separate in estate that by the operation of that law the widow 
was entitled to succeed to her husband ? 

It is an undisputed point in the case that the members of 
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this family in October 1851, that is, in the lifetime of Monsobirt 
Doss, executed an thrarnama, and that thereafter, if not before, 
the property was managed and enjoyed in conformity with the 
provisions of that instrument. ` 

The learned Judges of the High Court have held that, 
upon the authority of the case of Appovier v. Rama Subba 
Aiyan (1), the family must be taken to have been separate in 
interest and title, and therefore that the widow was entitled to 
succeed. The learned Chief Justice, it may be inferred from his 
judgment, would have been, independently of that case, of this 
opinion upon the construction of the ihrarnama. The other 
learned Judge, Jackson, J., seems to have had serious 
doubts whether that instrument did operate as a division of the 
family, but conceived himself bound, as we read his judgment, 
by the authority of the case in the Privy Council. 

The authority of that case is of course binding upon us here; 
and the only question is whether the present case is distinguish- 
able from it. It is not necessary to go through the whole 
judgment as Mr. Leith called upon us to do, or to consider with 
nice criticism whether this or that proposition is or is not stated 
in words stronger than were necessary. The broad point which 
their Lordships conceive to be decided by the case is that there 
may be division of a joint and separate Hindu family, and of 
the joint property without a régular partition by metes and 
bounds. Lord Westbury, after stating that the term“ division” is 
capable of a two-fold application, that there may be a division 
of right, and there may be a division of property, says :—*“ Thus, 
after the execution of this instrument, there was a division of 
right in the.whole property, although, in some portions, that 
division of right was not intended to be followed up by an 
actual partition by metes and bounds, that being postponed till 
some future time, when it would be convenient to make that 
partition.” In another passage he says:— We find, therefore, 
a clear intention to subject the whole property to a division of 
interest, although it was not immediately to be perfected by an 
actual partition.” And, again speaking of the legal effects of 


(1) 11 Moore's L A., 75. 
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the deed, he says :—“ It operated in law as a conversion of the 
character of the property and an alteration of the title,of the 
family, converting it from a joint to separate ownership, and we 
think the conclusion of law is correct, viz., that that is sufficient 
to make a divided family, and to make a divided possession of 
what was previously undivided, without the necessity of its 
being carried out into an actual partition of the subject-matter.” 
The fair inference from the decision seems to their Lordships to 
be that inasmuch as there may be a division of the kind there 
spoken of, viz., a division which though not carried out by a 
partition by metes and bounds, would, ‘nevertheless, alter the 
status of the family, the question in every particular case must 
be one of intention, whether the intention of the parties to be 
inferred from the instruments which they have executed, and 
the acts they have done was to effect such a division. 

The decision of this case must turn upon the application of 
these principles to the thrarnama, and their Lordships are of 
opinion that the construction which the learned Chief Justice 
put upon that instrument is substantially correct. The family 
at the time of the execution of the instrument appears to have 
been in that state which so often gives rise to very difficult 
questions in Courts of law, and of which we had recently a very 
remarkable instance, namely, the question whether the family 
is joint or separate (1); and if joint, in what degree and in what 
particulars the different members of it possess separate property ? 
Tt is clear that some members of this family before the date of 
the ikrarnama had been carrying on business separately and on 
their own account. There was also a kothi in which they were 
jointly interested, and there seems to have been ‘a number of 
landed estates, some of them standing in the name of one 
member of the family, and some of them standing in the name 
of another. That state of things may, however, afford an 
argument in favor of the contention of either party. ‘On the 
one hand it may be said that in executing the ihrarnama the 


members of the family desired only to make clear what was to ° 


(1) The case of Bodh Singh Dhoodoria v. Gunesh Chun ler Sen, 12 B. L. R, 
317, is probably that referred to. 
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be joint, and what was to be separate. On the other hand, it 
may be argued that the object of the tkrarnama was to 
establish beyond all future question the undivided status of the 
family. 

The learned Chief Justice appears to have assumed that the 
instrument was merely declaratory of the antecedent state of 
the family. Their Lordships do not think it necessary to decide 
that question, as to which there may be some doubt, because 
they entirely agree in an observation which he subsequently 
makes, to the effect that if the instrument did not deelare that 
to have been the state of the family, yet, upon the true 
construction of it, it created such a state. However, there are 
passages which support the view of the Chief Justice as to an 
antecedent division of interest. The document begins by 
stating :—“ We four cosharers being in possession of equal 
shares, viz., of one-fourth each without contention from any one, 
appropriate and enjoy the profits thereof in proportion to our 
respective shares.” Those words appear to their Lordships to 
point to an appropriation and enjoyment of the profits inconsist~- 
ent with that which is the normal state of enjoyment of a joint 
and undivided Hindu family. It then goes on to say :—“ Now, 
with a view to avoid future complications, in consultation and 
agreement among ourselves, we have under our signatures 
executed four chittas with regard to the said kothi up to 24th 
of the month of Kowar of the year 1259 Fasli, and four 
schedules with regard to houses and shops, both ancestral and 
purchased, mangoe and mahawa orchards; and also . four 
schedules regarding silver articles, tent, &c., articles for 
assemblies and conveyance, &c., and all the partners have 
retained one of each.” The deed thus proceeds :—* We have 
executed this deed to have matters entirely above board, and to 
have names enrolled in the Government record in respect of the 
estates. ` It is desirable and very necessary for us declarants, 
according to this deed, to have the names of all the parties 


‘enrolled for equal shares.” Upon this it may be remarked that 


there could be no actual necessity, if they continued as a joint 
family, “to have the names of all the partners enrolled for 
equal shares, viz., one-fourth in the’hame of me Lalla Mukhun 
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Lall, one-fourth in the names of us Lalla Mahaber Persad, and 
Mundhur Doss,” and so on. There is not much, if any, evi- 
dence on the record as to what was done in order to procure a 
mutation of names, or to carty out this stipulation of the deed ; 
but if it were carried out in the way proposed, that appears to 
their Lordships to be strong prima facie evidence of the inten- 
tion to hold the undivided shares as the separate property of 
each copartner. It may not be conclusive, but at all events it 
is strong prima facie evidence of such an intention, It is 
confirmed, in their Lordships’ opinion by what appears upon the 
face of the batwara proceedings, in which the present 
respondent, the plaintiff, is named as the heir of her late husband, 
nnd representing his interest in, the proceedings taken fora 
formal partition by metes and bounds of certain properties 
between.the whole of this family on the one side, and certain 
cosharers in those properties on the other. The ‘deed next 
proceeds to deal thus with the kothi :—“ Now also, by amicable 
settlement, the business of the kothi will continue to be carried 
on jointly and in partnership in the same manner as carried on 
heretofore. We will amicably transact all matters connected 
with the kothi in consultation and agreement among ourselves, 
and will keep appropriating and enjoying the profits thereof in 
proportion to the aforesaid shares, viz., equal one-fourth -share 
each.” It then provides for any estates which may be purchased 
out of the moneys of the kothi. 

The Principal Sudder Ameen, upon the inspection of the 
accounts, has found (and the learned Judges of the High Court 
agree with him) that the accounts were kept in a way from 
which it is to be inferred that, when the accounts of the kothi 
were balanced, each of the four partners was entitled to his 
separate share of the profits realized; or in other words, that 
the accounts were kept as they would be kept between four 
ordinary partners, and not as they would be kept as between 
members of a joint and undivided Hindu family. 

The deed then provides that certain silver articles, tents; 
carpets for assemblies, and conveyances, shall continue as before 
in possession of all four sharers. Their Lordships do not think 
that that is a very unusual stipulation as to certain articlea of 
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property, even in cases in which partition is carried out formally, 
and, as to the greater part of the property, by metes and bounds. 
Therefore they can infer from that stipulation no intention con- 
trary to the intention which the learned Judges of the Court 
below have imputed to the parties in framing this deed. 

Their Lordships, after carefully considering the whole deed 
and the evidence in the cause, have come to the conclusion that 
this case is undistinguishable from that of Appovier v. Rama 
Subba Aiyan (1); that the real intention of the parties to the 
thrarnama was to hold and enjoy the property which was the 
subject of it in severalty; and that the decree of the Court 
below is correct. 

It is to be regretted, no donbt, that the navies who pike 
such arrangements should not declare on the face of the deed 
what their intention is, and that, if they are an undivided family, 
itis their intention thenceforth to cease tobe so. On the other . 
hand, it is to be observed that there is no statement upon the 
face of the deed ‘in question here that the status of SCLYIBION, 
had continued up to its date. 

On the whole their Lordships must humbly advise Her 
Majesty to affirm the decree under appeal, and to dismiss this 
appeal with costs, 


Appeal dismissed. 
Agent for the appellants: Mr. 7. L. Wilson. 


Agents for the respondent: Messrs, Barrow and Barton. 


(1) 11 Moore’s I. A, 75. 
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Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice Kemp, Mr. 
Justice L. S, Jackson, Mr. Justice Glover, and Mr. Justice Pontifex. 


LUKHEE KANTO DASS CHOWDHRY (Prater) v. SUMEER- 
UDD1 LUSKER anp ornens (Daranpants). * 


Variance between Pleading and Proof—Amendment of Plaint or Issues—Sutt 
for Rent—Farlure to prove Kabuliat. 


Where a landlord sued a ryot for arrears of rent alleged to be due under 

a kabuliat, and the Court found that such: kabuliat had not been executed 

by the ryot, although he had occupied the land, the landlord is not entitled to 

have a further trial of the question whether any, and what amount of rent 
. is due on account of the ryot’s occupation of the land. 


Tars was s suit to recover arrears of rent at a certain rate 
underakabuliat. The defendants admitted the rate, but pleaded’ 
payment. It appeared that the defendants held jointly with 


another person, and an issue was framed as to whether such, 


person ought not to have been joined as a co-defendant: this 
issue was decided in the plaintiff’s favor on the ground that his 
suit was based on the kabuliat. On the facts the Courts below 
found that the defendants had held and occupied the land for a 
long time, but that the kabuliat upon which the suit was based 
was spurious, and they accordingly dismissed the suit. 

On special appeal before Jackson and Mitter, JJ., it was con- 
tended that the plaintiff was entitled to have an enquiry whether 
` any, and what, rent was due to him by the defendants for the 
use and occupation of the land; and the following cases were 
cited:—Raj Coomar Sing v. Choto Raj ‘Coomar Sing (1), 


* Special Appeal, No. 1899 of 1872, against a decree of the Subordinate 
Judge of Furreedpore in Zilla Dacca, dated the 8th of August 1872, 
affirming a decree of the Munsif of Bhanga, dated the 8:d of May 1872, 


(1) W. B., 1864, Act X, 12, 
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Phoolabuttee Kooer v. Gopal Mundur (1), Kishen Mohun 


(1) Before Mr. Justice Kemp and Mr. 
Justice L. Juckson. 


PHOOLABUTTEE KOOER (Pramwrt- 
isp) v. GOPAL MUNDUR (Durenv- 
ANT) AND ANOTHER (INTERVENOR).* 


The 28th June 1868. 


Act X of 1859 3. 77—Surt for Rent— 
Variance between Pleading and 
Proof— Admission. 


Baboos Chunder ‘Madhub - Ghose 
and Sib Chunder Chatterjee for the 
appellant. 


Baboos Hem Chunder Banerjee and 
Anundo Gopal Palit for the respond- 
ents. 


Tus judgment of the Court was 
delivered by 


Jackson, J.—This was a suit for 
arrears of rent. The plaintiff, alleging 
himself to be the proprietor of an 
8-anna share of Mauza Gedwah, sued 
one of the ryots in the village for rent. 
A third party intervened and alleged 
that he had been in possession and 
enjoyment of the rents of 4 annas 
out of the 8 annas which the plaintiff 


had claimed. The ryot supported, 


the intervenor, The Judge on appeal 
has found that the plaintiff has not 
proved his possession and enjoyment 
of the rents of the 4 annas, and he 
gges on also to state that he is of 
opinion that the intervenor has -not 


proved his possession and enjoyment 
of that 4 annas of the rent. 

On thes two findings the Judge 
has dismissed the plaintifi’s suit. 

On behalf of the special appellant 
it is said that the question that the 
Judge had to try was as to the actual 
receipt and enjoyment of the rents 
by the intervenor, and that the Judge 
having found that the intervenor was 
not in receipt and enjoyment of the 


rents, the Judge should then, in 
accordance with s 77 of Act X 
of 1869, have decided the suit 
according to the result of such 


inquiry. Itis said that by the words 


of that section the Judge was bound - 


under his finding to give a decree 
in favor of the plaintiff. -The words 
of the law, we think, support this 


contention of the special appellant, and . 


that, as between the claim of the 
plaintiff and that of the intervenor, 
the Judge having found against, the 
intervenor, was bound to decree for 
the plaintiff. ` 

We therefore reverse the decision 
of the Judge and decree this appeal 
with costs. 

As between the ryot and the plaint- 
iff, we observe that there is also a 
point in dispute as to rates of rent. 
The document under which the plaint- 
iff claims a higher rate than the 
defendant admits, namely, a sharh- 
nama, lad been held not to have 
been proved. The decree in favor 
of the plaintiff will therefore be only 
to the extent and at,the rate admitted 
by the ryot. 


* Special Appeal, No. 8418 of 1867, from a decree of the Officiating Judge of 
Zilla Tirhoot, dated the 19th August 1867, Silas a decies of the Assistant Collector 
of that district, dated the 28th December 1866, 
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(1) Before Mr. Justice Dwarkanath 
Mitter and Mr. Justice Birch. 


KISHEN MOHUN MOOKERJEE (PLAIN- 
TIFF) v RAJOO DEY AND OTAERS 
(DEFENDANTS). * . 

The \st March 1873. 


Variance between Pleading and Proof— 
' Suit for Rent— Failure to prove 
` Kabultat. ‘ 


. Tars was a suit.to recover Rs. 
185-7-3, being. the value, in money, of 
arrears: of rent‘for the years 1275 to 
1277 B.S. (1868 to 1870), which the 
plaintiff alleged to be payable in pro- 
duce at the rate of 17 maps of paddy , 
per year under a kabuliat executed by 
. the defendants’ father. The defendants 

denied that rent was payable in pro- 
duce. They stated that the kabuliat 
had been set aside some years before 
_ the present suit, and a subsequent 
arrangement made between the parties, 
by whioh the annual rent payable by 
them was fixed at Rs, 29-11-5, and 
that the plaintiff had sued them on a 
previous occasion for rent in money, 
and not in grain, and had obtained a 
decree’at that rate; and further that 
they had paid a-portion of their arrears 
to the plaintiff's landlord. The Mun- 
aif disbelieved this last statement, and, 
finding against the defendants on the 
other facts, gave the plaintiff a decree. 
The defendants appealed to the Judge 
against the Munsif’s decree, but not 
against the finding as to the alleged 
payment to ,the plaintiff's landlord, 
The ‘Judge reversed the Munsif's 
decision, holding that the facts alleged 
-by the,defendants were fully made out, 
but he said nothing as to the alleged 
payment of a portion of the arrears 
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ingly dismissed the plaintiffs 


suit CUOWDHRY 


observing, “the plaintiff having brought SUMENRUDDE 


a false claim, is not entitled to ei 
decree.” 

The plaintiff then preferred a iés 
cial appeal to the High Cort. 


Baboo Nil Madhub ISen for the 
appellant. 


Baboo Kali Kishen Sen for the 
respondents. 


The judgment of ag Court was 
delivered by | 


Mrrrer, J.—In this case we are not 
in a position to interfere with the find- 
ing of the lower Appellate Court that 
the rent of the defendants’ tenure 
was payable in cash, and not in kind, 
as alleged ‘by the plaintiff But 
accepting that finding as far as it goes, 
we see no reason whatever why the 
plaintiff should not obtain a decree 
at the rate fixed by.the former decree 
as the proper rate of rent demandable 
from the defendants. The learned 
Judge says in his judgment that the 
plaintiff is not. entitled to obtain a 
decree at that rate, because he, the 
plaintiff, has brought this suit upon n 
false ground. But whatever respon- 
‘sibility the plaintif might have 
incurred by instituting an action upon 
a false grourid, we do not see any 
reason why he should loose his civil 
rights, particularly when it ia clear 
that -any future suit brought by him 
for the arrears of the period involved 
in this suit would be certainly liable 
to be dismissed under the provisions 
of s. 2, Act VIII of 1859. ° 

The defendants, in thier written state- 
ment, pleaded that they had paid a* 


' S. Bpeoial Appeal, No. 868 of 1872, from a decree of the Judge of Zilla West 
Burdwan, dated the 16th August 1872, 1aversing a decision of the Munmf of Bissenpore, 


dated the Blat January 1872. 
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On behalf of the respondent it was contended 


that the plaintiff was not entitled to the, enquiry he asked; the 


the plaintiff's landlord. The Mun- 
sif, who tried the case in the first 
instance, came to the conclusion that 
this allegation was not proved, and he 
further held that the alleged payment 
by the defendants to the plaintiff's 
landlord without the plaintiff's permis- 
sion or authority was not binding 
against the plaintiff. The defendants 
did not appeal to the Judge against 
either of these findings, and it is 
therefore clear that the plaintiff is 
entitled to obtain a decree for arrears 
of rent at the fall rate of Rs. 29-11-5 
per annum, the defendants’ plea of 
payment having fallen to the ground. 
A decree will therefore be entered 
for the plaintiff for the sum of 
Rs. 89-10-38, that being the amount due 
for the three years for which this suit 
was brought. 

We think that, under the circum- 
stances of this case, each party ought 
to bear his own costs both in this 
Court and in the Courts below. 





(1) Before Sir Richard Couch, Kt. 
Chief Justice, and Mr. Justice Glover. 
ROOKHINI KANT ROY AND ANOTHER 


(Puatytives) v. SHARIKATUNISSA 
BIBEE AND ANOTHER (DEFENDANTS), * 


The 15th May 1873. 
Variance between Pleading and Proof 
—Suit for Rent—Failure to prove 
Kabuliat— Admission. 


Baboo Kashi Kant Sen for the appel- 
lant. 


*Baboo Rash Behari Ghose for the 
respondents. 


Teu judgment of the Court was 
delivered by 


Coucu, O.J.—This suit was brought 
to recover arrears of rent from 1274 
to 1276 (1867 to 1869); the plaintiffs 
claiming a balance of Rs. 222-7 for 
principal and Rs, 70-9 for interest, 
making a total of Rs. 293. 

The judgment of the Subordinate 
Judge, which is appealed from, is not 
altogether clear, and it might at firat 
sight appear that he had held that, 
because a part of the land had been 
washed away, and it could not be 
shown what the quantity was, the 
plaintiffs were entitled to receive the 
rent which was admitted by the 
defendants; bat his decision was 
really founded upon the plaintiffs 
having failed to prove the kabuliat 
which fixed the amount of rent, and | 
he has stated that there was no evi-- 
dence on the part of the plaintiffs which 
would show that they were entitled 
to the amount atthe rate they had 
estimated it at. Under those circum- 
stances the Judge was right in tak- 
ing the amount which was admitted 
by the defendants to be due as rent. 

I must say I do not concur in those 
cases, if, as is said, there are any such, 
which have decided that, where a 
a man sues for arrears of rent as doo 
under a kabuliat, and the defend- 
ant denies the kabuliat, but admits 
that a certain amount of rent is due 
to the plaintiff, if the plaintiff fails 
to satisfy the Court that the kabuliat 
is a genuine one, the suit ia to be 
dismissed ' altogether, and that the 


* Special Appeal No, 945 of 1872, against a decree of the Subordiante Judge of Z illa 
Backergunge, dated the 12th February 1872, modifying a decree of the Mansiff of 


Burrisal, dated the 31st July 1871. 
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following cases were relied on :—Bhoyrub Chunder Chowdhry v. 


Haradhun Ghose (1), Shetkh 


Jeetoo v. Sheikh Beetun (2), 


Mussamut Fatima, Bibee v, Arif Soohanee (3), Simroo Karee- 
gur v. Anund Chunder Roy (4), Narainee Dossee v. Nurrohurry 
Mohonto (5), and Bonomalee Churn Mytee v. Sheikh Hafizud- 


deen (6). 


plaintiff is to be obliged to bring a 
fresh suit to recover the balance of 
the rent admitted to be due. I think 
it would be unreasonable to hold that, 
because he has been guilty of setting 
up a forged kabuliat, he should be 
obliged to bring a fresh suit to recover 
an admitted balance of rent. F think 
in this case the plaintiffs are entitled 
to recover the balance which was 
admitted. 

Then what sum was admitted to be 
due? The defendants’ admission was 
that Rs. 123-8 remained due from 
them to the plaintiffa, but in making 
that the balance, they took credit for 

GRs, 100 which they said they had paid. 
It is found that'they had not paid the 
Rs. 100, and therefore, if their admis- 


sion be taken with this, they are really , 


shown to be indebted to the plaintiffs 
for rent in the sum of Rs.223-8. That 
is the sum for which a decree ought 
to have been given by the lower 
Appellate Court. The decree must 
be altered accordingly. Each party 
must pay their own costs of this 
appeal. 


(1) Marsh., 561. 
(2) Id., 47. 

(3) Zd., 268. 
(4) Idn 67. 

(5) Id., 70. > 


(6) Before Mr. Justice Kemp and Mr. 
Justice Markby. 
BONOMALEE CHURN MYTEE (Prarm- 


virF) v. SHEIKH HAFIZUDDEEN 
(Dsrexpast).* 


The 18th August 1869, 


Admission— Variance between Plead- 
ing and Proof—Remand—Act VIII 
of 1859, s. 162—Neglect to obey 
Summons. 


Baboos Hem Chunder Banerjee and 
Bhoyrub Chunder Banerjee for the 
appellant, 


Baboo Beepin Behary Duit for the 
respondents. 


Tue judgment of the Court was 
delivered by 


Marxny, J.-(Keur, J., concur- 
ring).—It will perhaps be most con- 
venient in this case to dispose of the 
fifth ground of appeal first; the plain- 
tiff sues to recover rent for several 
years for 13 bigas and 4 katas at 
Rs. 29-11-15 a year; he says that the 
defendant holds under an instrument, 
which he calls a jamabandi, which he 
says was signed by all the ryots on 
the estate when he came into posses- 
sion; he therefore sues, in fact, upon 
that jamaband: as his cause of action. 

The defendant denies the jama- 
bandi, or at any rate he denies that 
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* Special Appeal, No. 1251 of 1869, against a deeree of the Judge of Zilla Midnaporo, 


dated the 17th March 1869, reversing a decree of the Deputy, Collector of that district, , 


dated the 5th Septémber 1868. 
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~ Owing tò this conflict of authorities the Jearned-Judges refers 


red the following question to.a Full Bench, viz. : 


he holds some land of the plaintiff, 
but he says that it only amounts 
to 3 bigas and a fraction, with an 
annual rent of Rs. 4-138, and that 
the only balance due by him to 
Rs. 5-15. The 
fifth ground taken before us is that, 
even supposing the lower Appellate 
Court was right in finding that the 
jamaband: was not established, the 
plaintiff was entitled not only to a 
decree for Rs. 5-15, the balance 
admitted to be due by the defendant, 
put that he was entitled to a decree 
for all the years which he claimed 
at the full admitted rent of Rs. 4-13 
per annnm, subject only to such 
deductions as the defendant was able 
to establish. Now I think it is quite 
elear that this contention is errone- 
ous; had the defendant admitted the 
jamabandi and pleaded payment, it 
of course would have been incumbent 
upon him to prove those payments, 
but here the plaintiff has altogether 
failed to prove his cause of action 
as alleged by him in his plaint, and 
the only thing. left him is the rela- 
tion of landlord and tenant which 
is admitted to exist between him 
and the defendant. Now I am by 
no means sure that the first Court, 
under such circumstances, would not 
have been justified in dismissing the 
suit altogether, but I am quite clear 
that the utmost to which the lower 
Courts could go would be to give the 
plaintiff a decree for the sam which 
wis admitted to be due by the defend- 
ant. That sum was due on a different 
cause of action than that set forth in 
the plaint; the cause of action set up 
by the plaintiff arose upon a epecial 
agreement to pay rent at a certain 


— Whether 


s 
t 


rate, while this was’ due on a totally 
different agreement, the nature of 
which ia not disclosed, or simply for 
use and occupation, Therefore, ab 
the plaintiff relies entirely upon the 
admission of the deferdant both as to 
the amount due and for-proof of his 
cause of action, he must accept this 
admission as a whole, and can only 
have a decree upon it for the balance 
admitted to be due. 

Then upon the other points in the 
ease it seems that when this suit was 
before the first Court (and I take this 
from the finding of the lower Appel- 
late Court when it made the order of 
remand), that a request was made by 
the defendant that his landlord should 
be summoned and examined upon 
the question of the making of the 
Jjamabandi, and the first Court did 
not then pass any order upon that, 
application. When the case onme 
before the lower Appellate Court 
upon the appeal of the defendant, and 
this omission on the part of the first 
Court was brought to its notice, the 
Judge directed the first Court to 
entertain that application nnd con- 
sider whether or no it ought to be 
granted, and if.it ought to be grantéd, 
then, to summon, the plaintiff into 
Court and record his eviderice. The 
first Court failed in its attempt to 
cause the attendance of the plaintiff, 
but apparently thought that it was an 
application which ought to be granted, 
for it issued a summons to bring the 
plaintiff into Oourt. The Deputy 
Collector then informed the lower 
Appellate Court of the issue of the 
summons and the failure to serve it. 

Now the first complaint made before 
us in special appeal is that that was 
wrong in point of procedure. It hag 
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a landlord.having sued a ryot for arrears of rent alleged’ to ‘be 
due ‘under a kabuliat,. and the Court having. found that such 


kabuliat had not been executed 


been argued before us not precisely 
upan the firat ground -taken in, special 
appeal, but upon one which in sub- 
stance comes within it, namely, that 
the Judge ought himself to have 
disposed of the application, to examine 


the plaintiff, and himself to have aum-, 


moned the plaintiff, if he thought it was 
a case in which that application ought 
to begranted, Now there is not possibly 
in the Code of Civil Procedure any 
exact provision applicable to this case ; 
for I do not think it'was a case in 
which the lower Appellate Court 
intended to act under the provisions 
of s. 351, or of 4. 354, which relate to 
remands, or under 8. 355, which relates 
to the taking of fresh evidence ; but I 
take it that the view which the lower 
Appellate Court took of this matter 
was this, that the application brought 
Yo its notice, being one entirely undis- 
posed of by the first Court, the lower, 
Appellate Court thought, and in my. 
opinion properly thought, that the 
best course to take was to refer that 
point back to the first Court for dis- 
posal, for there are many cases, and 
this may well have been one of them, 
in which the first Court is in the best 
position to decide whether or no it is 
actually necessary to summon the 
plaintiff I see nothing irregular in 
taking this course, although there is 
nothing which provides specially for 
it in the Code of Civil Procedure. It 
seems to me that an Appellate Court, 
when it finds an application of this 
ature wholly undisposed of by the 
Court of first instance, may, if it 
thinks it desirable to do so, send back 
the case and order the first Court to 
dispose of that application instead of 
disposing of it itself. It seems to me, 


by the ryot, but it appearing 


therefore, that the proceeding of the 
Judge was perfectly regular so far as 
concerns his sending back this appli- 
cation to be- disposed of by the firat 
Court. 'As to the other part of this 
ground of special appeal, it has not 
been relied on before us, and in fact 
it hasbeen admitted that it was com- 
petent for ‘tle Judge, when once it 
was decided that the plaintiff ought 
to be examined, either to direct the 
first Court to examjne him, or to sum- 
mon and examine him himself under 
the provisions of s. 356. 

The next ground taken is the fourth; 
namely, that there, was no proper 
application made to the first Court 
under ‘s, 162. The application 
made was probably one which we 
find inserted with some incongruity 
together with some objections taken to 
the report made by an Ameen ; but I 
do not think that s. 162 requires 
that any special formalities shall be 
observed in making the application ; 
it simply directs that an application 
shall be made, and points out the 
proper manner of disposing of that 
application, The lower Appellate 
Court has found on this poins that 
there was a‘ request, and that that 
request has not been disposed of, and 
I think we ought to act upon that 
finding. If the application, had been 
objected to. as informal, the Court 
might have accepted a fresh one : and 
at all events it is now too late to make 
any objections’ to its informality. 

The next ground argued was tigt 
no legal summons was served upon 
the plaintiff, and that, therefore, no 
inference ought to have been drawn 
against him from his non-appearance 
by the lower Appellate Court. The 


Susreervuppi 
Luswer. 


250 


1874 


Luxkaxt 
Kawro Dass 
OHOWDHRY 


v. 
HUMEKRUDDI 
Lusxur, 


BENGAL LAW REPORTS. [YOL. XOT. 


‘notwithstanding that the ryot occupied the land under the 


zemindar, the landJord is entitled to have a further trial of the 
question whether any rent, and how much, is due on account-of 
the ryot’s occupation of such land?” 


Baboo Kali Mohun Doss (with him Baboo Kashicanth Sein), 
for the appellant, contended that the plaintiff ought to be 
allowed to raise the question of the amount of rent, if any, due 
to him, and that an enquiry might be made in the present 
suit. He referred to the cases cited on behalf of the appellant 
in the argument on special appeal, and relied principally on 
the case of Rookhini Kant Roy v. Sharthatuntssa Bibee (1). 
[Covox, C.J.—In that case there was an admitted balance. | 


True, but that does not alter the principle. 


” Jower Appellate Court says, “ that after 


the failure on the part of the first 
Court to serve “the summons per- 
sonally on the plaintiff, and as the 
summons had actually not been 
served, the case could not be decided 
against the plaintiff under the pro- 
visions of s. 170 of Act VIE 
of 1859: although the fact of his 
‘absenting himself when he was 
summoned must, to some extent, add 
strength to the defendant's case; for 
considering the processes that have 
been issued, it must be presumed that 
the talookdar was aware of the 
issue of the summons.” 1 do not 
think there can be any doubt as to 
what the Judge meant to say, though 
there is a very slight discrepancy in 
the language. I think it is quite clear 
that he means to say that as a legal 
summons has not been served upon 
the plaintiff, he cannot take advan- 
tage of the provisions of s. 170, 
and, on the ground of that party’s 
non-attendance alone, diamiss the suit 
against him; but he says, nevertheless, 
I am satisfied that he must have 


If the plaintiff can 


known that his attendance in Court 
was desired, and I am perfectly justi- 
fied to take the circumstance of his 
neglect to attend into consideration 
when deciding the case upon the facts. 
I think that the lower Appellate Court 
was perfectly justified in taking that 
course and drawing the inferences 
which it has drawn ; for although the 
law provides most necessary and proper 
precautions to protect parties from 
being summoned wantonly and for 
purely vexatious purposes, the Courts 
have fall discretion in a matter of 
this kind to decide whether or no the 
parties are making use of that protec- 
tion which the law affords them for 
the purpose of evading the giving of 
evidence which might be fatal to their 
case; in thelatter view any Court is 
perfectly justified in using the absence 
of the party most strongly against him. 
As therefore all the grounds taken 
in special appeal fail, the appeal 
ought to be dismissed with costs, 


(1) Ante, p. 246. > 
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show that the ryot has not paid rent, and that the plaintiff 
has a true case, he ought not to be driven to another suit— 
Ranee Surnomoyee v. Maharajah Sutteeschunder Roy (1). 
[PONTIFEX, J.—In that case it was a document relied on by 
the defendant that was held to be spurious. That does not 
entitle the plaintiff at once to succeed.] ’ A second suit for the 
same arrears of rent would be liable to be dismissed on the 
ground that the matter had already been decided. The rate 
admitted by the tenant is not objected to, but an enquiry should 
be whether any and what balance is due. 


Baboo Srinath Doss (with him Baboo Anund Gopal Paulit) 
for the respondent.—The plaintiff’s claim was based upon the 
kabuliat alone, and the plaintiff was bound to make out his case 
as put in his plaint. There was no alternative claim for rent 
on account of use and occupation. , Where the plaintiff fails to 
prove the document on which he rests his claim, he ought not 
to succeed on any other ground. This was decided by a Full 
Bench of the Bombay High Court in Lakshmibait v. Hari bin 
Ravji (2). To allow the plaintiff to alter his case in such a 
way would encourage fraud. In Naratnee Dossee v. Nurro- 
hurry Mohonto (3), Sir Barnes Peacock, who delivered the 


judgment of the Court, said that the plaintiff must prove his: 


case, but if there be a variance between the statements and his 
proofs, arising from inadvertence or mistake, the Court may 
allow the issues to be amended, but that is entirely at the dis- 
eretion of the Conrt ; then he adds:—* And we think that it 
would not’ be the exercise of a sound discretion to allow a party 
who relies upon a document to set up a fresh case when an issue 
as to the execution of such document is found against him, aud 
there are good grounds for believing that the document is a 
forgery.” In this case the lower Courts have exercised that 
discretion, and it cannot be urged now” that they were wrong 
in law. In Simroo Kareegur v. Anund Chunder Roy (4), 
which was similar to this case, the plaintiff was not considered 


entitled to succeed; see also Gobind Chunder Lahory v 


(1) 10 Moore's I. A., 123, (3) Marsh., 70. 
(2) 9 Bom. H. C. Rep. 1. (4) d, 57. 
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Jardine, Shinner & Co, (1). Cases where a balance was admit- 
ted by the defendant to be due are not applicable to the present 
case, - : a f 


Baboo Kali Mohun Doss in reply.—The principle laid down | 


in Rookhini Kant Roy v. Sharthatunissa Bibee (2) is that all 
uestions between the parties connected with the subject-matter 
of the suit should be decided in the shortest possible time. 


. The judgment of the Full Bench was delivered by ; 


Coucm, C.J. (who, after reading the question referred, 
éontinuéd)—Whether the landlord is entitled to this,: or. not, 
depends in our opinion upon the claim: which is stated in thé 
plaint. If the claim is in the alternative, and thus the ryot has 
notice that the landlord, if he fails to prove the execution of the 
kabuliat, will claim rent for the occapation of the land, we think 
an issue ought.to be framed to try whether any rent, and how 
much, is due on account of the occupation, and that the landlord 
is entitled to have thatissue tried. If any rent is due, the land- 
lord ought to be allowed to recover it. Itis not forfeited by 
his making a false claim upon a kabuliat, and he should not 
be‘ made to bring two suits when the questions between him and 
‘the ryot can be determined in one. : 

But where a claim for rent on account of the occupation of 


` the land is not made in the ‘plaint, we think the landlord is 


not entitled to have the question tried whether any, and how 
much, rent is due. “ The determinations in a cause should be 
founded ‘on a case eithér to be found in the pleadings, or 


‘involved in, or consistent.with, the case thereby made.”-—Kshen 


‘Chunder Singh v. Shamachurn Bhutto (3). “ The state of 
facts, and the equities and ground ‘of relief originally alleged 
and pleaded by the plaintiff, are not to be departed from-(4).” . 

It is in. the Pe ches of ‘the Court to amend the plaint or 
fhe issues and ‘to allow it to be tried. . And where the omission 
fo make the claim in the plaint appears to have been from 


_tnadyertence'-orby mistake, it would be proper-to do so, “ If 


(1) 7 W. R, 163, 7 7 ss (3) 11 Moore's I. A., 20. © 
(2) Ante, p. 246. esa wig (4) Id, 24. . - 
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by inadvertence or other cause the recorded issues do not 
enable the Court to try the whole case on the merits, an oppor- 
tunity should be afforded by amendment, and, if need be, by 
adjournment, for the decision.of the real points in dispute.”— 
Hunooman Persaud Panday v. Mussamut Babooee Munraj Koon- 
waree (1). 

But where there is reason for thinking that the omission was 
deliberate, it would generally not be proper. The landlord may 
then be justly left to bring a fresh suit, and to lose any part 
of the rent, the suit for which would be barred by the law of 
limitation. ‘This appears to be the opinion of the High Court 
at Bombay in Lakshmibat v. Hari bin Ravji (2). 

When a Court of first instance in the exercise of its discre- 
tion allows the question to be tried, the reason for doing so 
should be distinctly stated. An arbitrary exercise of the 
power might be a ground of appeal. In the suit in which 
this reference has been made, the landlord was clearly not 
entitled to have the question tried. An issue raising it had, 
indeed, been framed by the’ first Court, but the issue whether 
the cosharer ought to have been made a defendant was decided 
in favor of the landlord on the ground that his suit was based 
on the kabuliat. The two claims could not be properly joined 
in the suit as upon the second claim other persons ought to have 
been made defendants. 

We wish also to remark that where, asin Rookhinie Kant 
Roy v. Sharihatunissa Bibee (3), the defendant admits a sum 
to be due for rent, the Court may rightly in our opinion give a 


decree for it, irrespectively of the claim made in the plaint.’ 


This is all that was decided in that case. It was there said by 
the pleader for the appellant in a general way that there were 
decisions in Marshall’s Reports against this being done, but the 
references to them were not given, and it now appears that none 
of the decisions go so far as this. We think in this appeal the 
questions put to us should be answered in the negative; and the 
appeal should be dismissed with costs. 


(1) 6 Moore’s I. A., 393, at p. 411. 
(2) 9 Bom. H. ©. Rep., 1. (3) Ante, p. 246. 
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MAHARANA FUTTHHSANGJI JASWANTSANGJI (Pramrirr) v. 
DESAI KULLIANRAIJI HAKOOMUTRALI (xrenpant).* 


[On appeal from the High Court of Judicature at Bombay.] 


Limitation—Immoveable Property— Toda Giras Hak—Act XIV of 18659, s. 1, 
ols, 12 g 16. 


The expression “immoveable property” in Act XIV of 1869, s. 1, cl. 12, 
must not be construed as identical with “lands or houses.” It comprehends all 
that would be real property according to English law, and possibly more, 

A toda giras hak (1) beiùg a right to receive an annual payment, the liability 
for which is not a mere personal liability, but one which attaches to the 
inamdar (2), into whosesoever hands the village may pass, is “ an interest in 
immoveable property” within the meaning of cl. 12, s. 1, Act XIV of 1869 (3), 

The applicability of the particular sections of Act XIV of 1859 must be 
determined by the nature of the thing sued for, and not by the status, race, 
character, or religion of the parties to the suit. 


APPEAL from a decision of the High Court of Bombay 
(Warden and Gibbs, JJ.), dated the 21st November 1867, 
confirming the judgments of the District Judge and Principal 
Sudder Ameen of Surat, dated respectively the 13th April and 
the 25th June 1867. 

The appellant was the Grasia (4) proprietor of the thakurship 
of Ahmod in Guzerat; and the respondent is a desai (5) and 


* Present :—Bım J. W. Convine, Sie B. Paacocg, Siz M. H. Saar, Sm 
R. P. CoLLIER AND Sm L. Pse. 


(1) A right of levying a cash com- 
position in lieu of other claims, or of 
plunder. 

*(2) The holder of a rent-free grant. 

(3) See Act LX of 1871, Sched. ii, 
No. 132. 

(4) A predatory chief in Malwa, 
Rajputana, Guzerat, and Cutch, claim- 
ing a portion of the revenues of 


certain villages either as a grant from 
the superior authority in requital of 
military service, or as the price of 
forbearance from plunder; see Wilson’s 
Glossary, p. 187. 

(5) The superintendent of a district, 
the principal revenue officer under 
the native Government. The office 
was hereditary.—Jd., p. 182. 
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inamdar of the village of Kalam, in Pergunna Waghra, in the 1878 ` 
talooka of Broach, also in Guzerat. cara 

The suit was instituted by the appellant on 24th January 1865 | saxosr 
in the Court of the Senior Assistant Judge of Broach to recover saxast ` 


. . . v. igh 
possession of a certain ancestral and hereditary hak, called a Desar Korir- ' 


toda giras hak of the annual amount of Rs. 401 issuing out Haxooatut 


of Kalam, and payable by the respondent as inamdar to the "Y 
appellant as grasia proprietor. The plaintiff also sought to 
recover arrears of the said toda giras hak for seven years preced- 

ing his suit and for interest on such arrears. 

The suit was transferred, on the 9th October 1866, to the 
Court of the Principal Sudder Ameen of Surat. It was 
admitted on both sides that the annual payments in respect of 
this Aak ceased in 1858, and that the cause of action arose in 
that year. On the 13th April 1867 the Principal Sudder 
Ameen dismissed the claim of the appellant, as barred by cl. 16, 
s. 1, Act XIV of 1859, and his decision was confirmed on appeal 
by the District Judge on the 25th June 1867, and again on 
special appeal by the High Court on the 21st November 
1867 (1). The present appeal was then preferred to Her 
Majesty in Council. 

The question in this appeal was whether a toda giras hak is 
an interest in immoveable property within the meaning of the 
12th clause of s. 1,of Act XIV of 1859, in which case the 
appellant’s suit was maintainable; or whether it was a mere 
money allowance payable by the respondent, as adjudged by the 
Courts in India, in which case the suit was barred under cl. 16 
of the said section. 


Mr. Forsyth, Q.C., and Mr. Sewell White, for the appellant, 
contended that the hak in dispute was shown to have been an 
annual payment made out of the revenues of the village of . 
Kalam, in fact, a charge upon the village or its revenues payable 
by the inamdar virtute tenure. It had been so for a long course 
of years. It was therefore “an interest in immoveable prb- 
perty” within the meaning of cl 12 of s. 1, Act XIV of 1859. 
The Principal Sudder Ameen found that “this toda giras is 


(1) 4 Bom. H. C. Rep., A. C., 189. 
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1878 not fixed upon any particular land, but is a hak receivable 
Mananaxa annually in ready money out of the revenue of a village;” and 
sant again referring to respondent’s evidence he said:—‘ In this way 


ae. te deposes certainly, this giras is fixed on a particular village, 

Desar Koru- still it is not fixed on particular land of a village. But in the 

Haxoonur- Same way as other holders of haks receive their dues out of the 

AWL moneys of the revenues of the village that may be received, the 

Grasias have toreceive ready money, therefore not having any 

connexion with land, this Aak has become similar to moveable 
property.” 

As to the nature of a toda giras hak, see Umedsangji v. The 

Collector of Surat (1), Sumhboolall Girdhurlall v. The Collector 

of Surat (2), and The Collector of Surat v. Heiresses of Kuvar- 

bai (3). The hak was an annual payment made, as the evidence 

of the account books produced showed, out of the revenues of 

the village. The liability was on the inamdar, but the payment 

was a charge on the village, and was a species of interest 

therein capable of being aliened, and also of being seized in 

execution. [Sir L. PeeL.—It was originally a personal liea- 

bility of the villagers who had probably no right to the land.] 

It had acquired a quasi-legal character by long usage. It was 

a village impost payable by the desai, and therefore an interest 

in land; though where the toda giras hak is by usage or arrange- 

ment a mere money payment, or a deduction from moneys 

collected, in that case six and not twelve years would be the 

‘period of limitation. Upon the question of limitation, The 

Collector of Surat v. Tujoobawa Bhugwansangji(4) and Bharat- 

sangji Mansangji v. Navanidharaya Mansukhram (5), decided 

under s. 4 of Bombay Regulation V of 1827, were referred to. 

The cases of Raiji Manor v. Desai Kallianrai Hukmatrai (6), 

Krishnabhat bin Hiragange v. Kapabhat bin Mahalbhat (7), 

and Balvantrav v. Purshotam Sidheshvar (8), which related to 

hereditary offices, such as those of priests to a temple, were also 


“() 7 Bom. H. C. Rep, A. O. 51. (5) 1 Bom. H. C. Rep., 186. 
(2) 8 Moore's I. A., 1. (6) 6 Bom. H. C. Rep,, A. C., 56, 
(3) 2 Bom. H. O. Rep., 258. (7) Id., 137. 
(4) Special Appeal No. 4277, dated (8) 9 Bom. H. C. Rep., 99. 
23rd March 1865, unreported. 
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cited. The office of hereditary priest toa temple, though not 1878 
annexed or held by virtue of theownership of land, yet TEATS 
being by Hindu law classed as immoveable property, should _saxost 
: JaswWANT= 

be held to be immoveable property under cl. 12, s 1 of Act sasas 
XIV of 1859. In applying the law of limitation between pssar Korir- 
Hindus, the term “ immoveable property” should be construed s0 Haxoomur- 
as to include whatever is so understood in Hindu law. It ™™* 
includes slaves, corrodies, or assignments on land, 1 Macnaghten’s 
Principles of H. L., Ch. i, p. 1; Dayabhaga, Ch. ii, vv. 9 and 13; 
see also Elberling on Inheritance, s. 206, as to offices of purohits. 
As to hereditary offices, see 2 Strange’s H. L., p. 363, and 
Bombay Regulation V of 1827, s. 1. Incorporeal hereditaments 
of a personal nature are classed as immoveable property. See also 
8 Col. Dig., Bk. v, v.92; 2 Col. Dig., Bk. ii, v. 34; and Bombay 
Regulation IV of 1827, e. 26. 

The learned Counsel also argued that even if the hak were not 
immoveable property within the meaning of Act XIV of 1859, atill 
inasmuch asthe Act contained no express words to bar the right, 
as well as the remedy, its effect would only be to bar the appel- 
lant from recovering more than the arrears of six years preced- 
ing the institution of the suit—Dean and Chepter of Ely v. 
Cash (1), Grant v. Ellis (2), and Owen v. De Beauvoir (3). As to 
dividing the cause of action, they referred to In re Aykroyd (4), 
Wood v. Perry (5), Wickham v. Lee (6), and also Hari Vasudev v. 
Mahadaji Apaji (7), where the existence of a tenancy having 
been proved, a landlord was held entitled to rent within the 
three years’ period of limitation, although no rent had been 
received for twelve years prior to the suit. 


Mr. Leith, Q.C., Mr. Doyne, and Mr. C. W. Arathoon for the 
respondent ,contended that the toda giras hak in question in 
this suit never was a charge upon land, or a sum payable out of 
the revenues of the village, but a personal payment made by the - 
villagers at a fixed sum. The hak or right to toda giras js 


(1) 15 M. & W., 617. (4) 1 Exch., 479. 
(2) 9 M. & Wu 118. (5) 8 Exch., 442, 
(8) 16 M. & W., 647; & 6 Exch, (6) 12 Q. B., 521. 
166. (7) 5 Bom. H. C. Rep, A.C., 85. 


258 


1878 


MAHARANA 


Forres- 
BANGJI ‘ 
JABWANT- 
BANGJI 


v. 
Desar KULLI- 


ANRAIJI 
HAKOOMUT- 
RAIJI. 


BENGAL LAW REPORTS. [VOL XII. 


defined in Wilson’s Glossary, p. 523, as “cash compensation 
levied by the Grasias from villages, in lieu of other claims or 
of plunder,” and at page 187 of the same glossary “ Grasia” 
appears to be a term for certain predatory classes who levied black 
mail, The definition given in the judgment appealed from is 
“a sum paid to a powerful neighbour or turbulent inhabitant of 
a village as the price of forbearance, protection, or assistance.” 
The learned Counsel referred to The Government of Bombay v. 
Desai Kullianrai Hahoomutrai (1), where a money payment-or 
allowance out of land revenue to the holder of the hereditary 
office of desat was held not to be “immoveable property” 
within the meaning of Bombay Regulation V of 1827, s. 1, cl. 1. 
Warden, J., in his judgment in the present case described toda 
giras to be a species of black mail levied from the inhabitants of 
a village; and the decision in the case as to its being in the nature 
of moveable property is supported by The Collector of Surat v. 
Pestonjee Ruttonjee (2). 


Mr. Forsyth replied. 
The judgment of their Lorpsuirs was delivered by 


Sir J. Cotvite.—The suit which has given rise to this appeal 
was brought by the appellant in January 1865, against the 
respondent, to establish the right of the former to a toda giras hak 
upon the inam village of the latter, and to recover the arrears 
due in respect of that hak for the seven years preceding the 
commencement of the suit. The annual amount alleged to be 
payable by the respondent to the appellant is Rs. 501, though it 
may be questionable on the evidence whether this sum is the 
gross amount of the hak, or the net balance after deducting 
certain small payments and allowances to other persons which 
are entered in the accounts. 

The respondent admitted, as his father in other proceedings 
hgd admitted, the existence of the hak, and that it had been 
paid by the inamdars of the village up to the Samvat year 1914 
(corresponding with 1857-58) ; but contended that his father had 


(1) 14 Moore's I. A., 561. 
2 Mor. 8. D. A. Rep, (Bom., 1865), 291. 
2 Mor. 8. D. A. Rep, (B 6 9 
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then properly exercised a right to put an end to it; and, further, ' 1878 


that the present suit was barred by the law of limitation. MAHARANA 
‘The issues settled are at page 20 of the record; but the only Bae 
ABWANT~ 


one which is to be considered on this appeal is whether the saxes 
claim is within the appropriate period of limitation or not. Of pssar Korti- 
the remaining issues, one, which is no longer treated as material, Hinoonoes 
was disposed of in the appellant’s favor, and the others have ==% 
not been tried. ; 

The substantial question considered in the Court below was 
whether the suit, being ove for the recovery of an “ interest in 
immoveable property,” fell within the 12th, or was to be governed 
by the 16th, clause of the lst section of Act XIV of 1859. In 
the former case, the period of limitation would be twelve years, 
and the suit would be brought in time; in the latter case, the 
period of limitation would be only six years, and the suit would 
be barred. 

The determination of this question involves the consideration 
of the nature of a toda giras hak. A good deal of learning on 
this subject is to be found in the cases of The Collector of 
Surat v. Pestonjee Ruttonjee (1) and Sumbhoolall Girdhurlall v. 

The Collector of Surat (2), to which their Lordships have been 
referred, They do not think it necessary to go at any length 
into this. It is sufficient to state that these annual payments, 
although originally exacted by the Grasias from the village com- 
munities in certain territories in the west of India by violence 
and wrong, and in the nature of black mail, had, when those 
territories fell under British rule, acquired by long usage a 
quasi-legal character as customary annual payments; that as 
such they were recognized by the British Government, which 
took upon itself the payment of such of them as were previously 
payable by villages paying revenue, and left the liability to pay 
such of them as were payable by inam villages to fall on the 
inamdar. -And since the decision of the case of Sumbhoolail - 
Girdhurlaliv. The Collector of Surat (2), it cannot be questioned 
that the toda giras haks of the former class constitute a recognized 
species of property capable of alienation, and of seizure and sale 


‘Q) 2 Mor. S. D. A. Rep, (Bom., 1855), 291. 
(2) 8 Moore’s I. A., 1. 
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___1678 __ under an execution. How far that decision may govern the 
Manaraxa rights of an inamdar, and some of the questions raised by the 
BANGI untried issues in this suit, their Lordships abstain from con- 
sanası sidering. For the purpose of determining the question of 
Desar Korr- limitation, it must be assumed that the claim of the appellant, 
Hinosuor if not barred, has a legal foundation. 
BANE The question to which period of limitation these claims are 
subject has been the subject of several decisions in the Bombay 
Courts. The earliest of these, being the case of Zhe Collector of 
Surat v. Tujoobawa Bhugwansangjt (1), does not materially 
affect the present question. ` When that suit was commenced, 
Act XIV of 1859 had not come into operation; and under - 
the law then in force (the Bombay Regulation V-of 1827), 
the claim was subject only to the twelve years’ rule of limit- 
ation, whether a toda giras hak was in the nature of move- 
able, or of immoveable property. It is true that the High 
Court, in delivering its judgment, intimated an opinion that, 
whatever might have been the original nature of that toda 
giras payment, its conversion into an annual payment out of 
the Government treasury, not secured or chargeable on any 
particular lands, had deprived it of the character of immoveable 
_ property, if it ever possessed that character. But it is obvious 
` that this dictum has no application to a toda giras hak payable by 
an inamdar, in respect of which there has been no such conversion. 
The case of Furushram Nurbheram v. Syud Hossein Wullud (2) 
is however in point. There the question arose between the 
purchaser of the Grasia’s interest in a toda giras hak at an 
execution-sale, and an znamdar ; and the law of limitation to be 
applied was Act XIV of 1859. The Judge of Broach there 
held (and his decision was affirmed on appeal by the High Court) 
that the claim was clearly for a money payment, and that the 
case must be decided by the 16th clause of the lst section of the 
Statute. The authority of this last case has been recognized, 
aud its ruling adopted by each of: the three judgments now 
under appeal. 
The other decisions of the High Court of Bombay which have 


(1) Special Appeal No. 4277, dated 28rd March 1866, unreported. 
(2) Unreported. 
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been cited, are all distinguishable from the present. That of 1878 
The Collector of Surat v. The Heiresses of Kuvarbai (1) Manarana 
seems to their Lordships to have no bearing upon the question zanai 


before them.. The only questions raised in it were whether a ‘aaNet 
toda giras hak was alienable, and whether by reason of its Desar "koru- 
falling within the definition of “land” contained in a particular Hinesiion 
Statute (which it did not), the Court was deprived of jurisdiction, *“”™ 
In the case of Bharatsangji Mansangji v. Navanidharaya 
Mansukhram (2), the law of limitation to be applied was the 
Bombay Regulation V of 1827; and what the Court actually 
- decided was that the right to the desaigiri allowance claimed 

would be barred, unless the plaintiff could establish the receipt 

of a payment on account of it within twelve years. The Court, 

no doubt, described the allowance claimed as “in the nature of 

one charged upon, or payable out of, land.” But whether it 

were so or not was nota pointin issue. Again, in Raiji Manor v. 

Desai Kallianrai Hukmatrai (3), the Court, in ruling that the 

claim was barred by the six -years’ limitation, distinguished it 

from the last-mentioned case on the ground that it was a claim 

for a pagdi allowance, which was a mere money: payment out 

of a desaigiri allowance, and not like the latter in any sense 

an interest in land. The same distinction may exist between a 

pagdi allowance and a toda giras hak. 

The case of Krishnabhat bin Hiragange v. Kapabhat bin 

Mahalbhat (4) and that of Balvantravv. Purshotam Sidheshvar (5) 

both relate to hereditary offices not to haks, and cannot, therefore, 

be regarded as directly in point, although the principles which 

they lay down for the construction of Act XIV of 1859 are 
‘important, and will have to be considered hereafter. It is how- 

ever, to be remarked that, in the latter case Westropp, C.J., at 

the close of his able and elaborate judgment, expressed strong 

doubt of the soundness of the decisions which had ruled that 

claims for toda giras haks were subject to the six years’ rule of 
limitation. This being the state of the authorities at Bombay, 

their Lordships cannot think that there has been that long and 


(1) 2 Bom. H. O. Rep., 268. (3) 6 Bom, H. O, Rep., A. O., 56, 
(2) 1 Bom. H. 0. Rep., 186. (4) Id., 237. 
(5) 9 Bom. H. C. Rep, 99. 
34 
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1878 consistent course of decisions which affords grounds for treating 
“Hanana the question under consideration as concluded by authority, even 

sanast in the Courts of India. 
SANGJI It has, however, been strongly urged on ‘the part of the 
Desar Korat respondent that this appeal is to be determined by the authority 
HikoonUT- of their Lordships’ recent decision in the case of The Govern- 
MDE ment of Bombay v. Desai Kullianrai Hahoomutrai (the 
present respondent) (1). Their Lordships cannot accede to 

this argument. 

In the case go relied upon the question of limitation did no 
arise. It is, however, true that, in deciding it, the High Court 
of Bombay had held that the respondent had acquired a title, 
by positive prescription, to the hak which he claimed, by force 
of the Ist section of the Bombay Regulation V of 1827; and 
that their Lordships, though they: upheld the decree in favor 
of the respondent on other grounds, intimated that they were 
not satisfied either that the particular kak could properly be 
said to be “immoveable property” within the meaning of the 
Regulation, or that there had been such an enjoyment of it 
for thirty years without interruption, as would bring the right, 
if in the nature of immoveable property, within the operation of 
the Regulation. This was the expression of a doubt rather 
than a positive decision. Moreover, the hak then claimed 
differed widely from that which is the subject of the present 
suit. It was a money allowance for the sustentation of a 
palanquin, which had been granted by the then native power to 
an ancestor of the respondent, not as a necessary incident to the 
office of desai, but as a reward for meritorious service, and was 
made payable by the native collector out of the general reve- 
nues of the pergunna of Broach received by him. As such it 
resembled the annuity granted by King Charles the Second out 
of the Barbadoes duties which, in the case of Zhe Earl of 
Stafford v. Buckley (2), Lord Hardwicke held to be “ a mere 

` personal annuity, having no relation to lands and tenements, or 
partaking of the nature of a rent by any means.” But however 
that may be, their Lordships cannot treat the decision in the 


{1) 14 Moore's L A., 551, (2) 2 Ves. Senr., 170, 
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palki case as an authority on the present question, which they 1873 


will now proceed to consider upon its merits. pg rn 
The learned Counsel for the appellants have argued, on the _saxas 
JASWANT- 


authority of the above-mentioned cases of Krishrabhat bin © sanast 

Hiragange v. Kapabhat bin Mahalbhat (1) and Balvantrav V. pesar Kovi- 

Purshotam Sidheshvar (2), and particularly of the latter, that the p*toouor- 

construction of the Statute of Limitation must, in this particular ™"* 

case, be determined by the light of the Hindu law. > 
According to the report of the latter case in 9 Bombay High 

Court Reports, the respondents had sued to recover from the appel- 

lants the amount of fees due to the holder of the hereditary office 

of village joshi (or astrologer) for five years. This statement 

their Lordships conceive must be taken to import that the right 

to hold the office was matter of contest between the parties ; 

since it can hardly have been held that, because the hereditary 

office was in contemplation of the Hindu law, of the nature of 

immoveable property, fees recoverable by the admitted holder of 

the office from persons whose horoscope he might have cast, fell 

within the same category. The case was referred to a Fall 

Bench, partly in consequence of some difference of opinion 

between the two Judges who composed the Division Bench, and 

partly on account of a supposed inconsistency between the two 

decisions in the cases of Raiji Manor v. Desai Kallianrai Huk- 

matrai (3) and Krishnabhat bin Hiragange v. Kapabhat bin 

Mahalbhat (1) which, nevertheless,seem to their Lordships capable 

of standing together. The judgment of the Full Bench wasgiven 

by Westropp, C.J. It fully upheld the decision in Krishnabhat 

bin Hiragange v. Kapabhat bin Mahalbhat (1), and affirmed the 

correctness of the rule there laid down for the interpretation of Act 

XIV of 1859,8. 1, cL 12. The rule is shortly this, viz., that, inas- 

much as the term “ immoveable property” is not defined by the Act, 

it must, when the question concerns the rights of Hindus, be taken 

to include whatever the Hindalaw classes as immoveable, although 

not such in the ordinary acceptation of the word. To the 

application of this rule within proper limits, their Lordships see 

no objection, The question must, in every case, be whether the 


(1) 6 Bom. H, ©.'Rep., A. C., 287. (2) 9 Bom. H. C. Bep., 99. 
(3) 6 Bom. H, O, Rep., A. C., 56. 
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1878 gubject of the suit is in the nature of immoveable property, or of 
Mananax4 an interest in immoveable property; and if its nature and 
gusar. quality can be only determined by Hindu law and usage, the 

sancst' Hindu law may properly be invoked for that purpose. Thus, in 

Desar B "Korr the two cases on which the appellant relies, Hindu texts were 

JHaxoowor- legitimately used to show that, in the contemplation of Hindu 

=m Taw, hereditary offices in a Hindu community, incapable of being 

* held by any person not a Hindu, were in the nature of immove- 

ables. And those decisions receive additional support from 

the Ist section of the Bombay Regulation V of 1827, which 

expressly declares hereditary offices to be immoveables, an enact- 

ment which, inasmuch as it relates only to the acquisition of a 

title by positive prescription, seems to be unaffected by Act 

XIV of 1859, and to stand unrepealed in the Presidency of 
Bombay. - 

The learned Counsel for the appellant have, however, insisted 
on the authority of these decisions that a toda giras hak must 
be held to be an interest m immoveable property, because, 
according to Hindu law it would be nibandhka. Their Lord- 
ships, in dealing with this argument, prefer to use the Sanskrit 

u word, inasmuch as they do not think that “ corrody ” is a very 

` ^, happy translation of it; “corrody” being a word of medieval 

origin, properly signifying a peculiar right, viz., the grant by 

the royal or other founder of an abbey of certain allowances 

out of the revenues of the abbey in favor of a dependent or 

‘servant. (See Dueange, in verbo: Fitzherbert De naturd 
Brevium, p. 230, Writ de corrodio habendo.) 

Whether a toda giras hak be nibandha within the strict 
sense of that term is, in their Lordships’ opinion, a question not 
free from doubt. The original text of Yajnavalkya, which is 
‘the foundation of all the other authorities cited by Westropp, 
C.J., implies ‘that the subject rendered by the word 
c gorrody” in 2 Colebrooke’s Digest, Bk. ii, v. 34; is something 
‘ereated by royal grant. This, too, is included in Professor 
Wilson’s definition of nibandha. That the word in the 
subsequent glosses on Yajnavalkya’s text is used in a wider 
sense may be due to the want of precision, for which Hindu 

` commentators are remarkable. It is, however unnecessary to 
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consider this point, because their Lordships are of opinion that the 1878 
question whether a toda giras hak is an interest in immoveable PAE AES 


property within the meaning of Act XIV of 1859 is one which — ere 
ought not to be determined by Hindu law. It appears from the BANGJI 
authorities cited in the case of The Collector of Surat v. Pestonjee Desar Kurts- 
Rutionjee (1) that the Grasias were sometimes Mahomedans, Hicooues 
and therefore that the hak may in its inception have been held 9 ™”™ 
by a Mahomedan. It is certain that, as these haks now exist, 
they may pass to, and be held and enjoyed by Mahomedans, 
Parsis, or Christians; and their Lordships think that the 
applicability of particular sections of this general Statute of 
Limitation must be determined by the nature of the thing sued 
for, and not by the status, race, character, or religion of the 
parties to the suit. The period of limitation within which the 
claim is barred must be fixed and uniform by whomsoever that 
claim is preferred or resisted. 

The determination, therefore, of the present question depends, 
in their Lordships’ opinion, upon the general construction to be 
given to the terms “immoveable property” and “interest in 
immoveable property” as used by the Indian Legislature. Their 
Lordships cannot think that the former term is identical with 
“lands or houses.” They conceive that the word “ immoveable” 
was used as something less technical than “real,” and that the 
term “immoveable property” comprehends certainly all that 
would be real property according to English law, and possibly 
more. In some foreign systems of law in which the technical 
division of property is into moveables and immoveables, as, e.g., 
the Civil Code of France, many things which the law of Eng- 
land would class as “ incorporeal hereditaments” fall within the 
latter category. 

Now, what is disclosed on the record touching the nature of this 
hak? The plaint claims it as “ leviable upon the village Mauza 
Kalam.” The fair inference from the written statements of the 
respondent is that the hak existed, and was regularly paid hy 
his father, as inamdar, up to the year 1857-58. The question 
raised by these statements as to the right of the respondent and 


(1) 2 Mor. B.: D. A. Rop. (Bom., 1865), 291. 


266 BENGAL LAW REPORTS, (VOL. XUL 


1878 his father to discontinue the payments ig one to be determined, 
ss late not upon the issue of limitation, but on the trial of the other” 
sanası issues settled in the cause. The evidence taken in the suit 
JASWANT- 
sangar shows that the answer of Hakoomutrai (the respondent’s father) 
Desar Kutta-to a question addressed to him in 1856 by a native official, to 
Haxoouur- the effect, whether there was any toda giras paid for the 
BAUL Maharana of Ahmod on account of the village of Kalam, was, 
“there are payable Broach Rs. 501 for the éoda of the said 
' Rana;” that the same Hakoomutrai described the money paid by 
him on account of this hak, in his deposition of the 6th of 
November 1861, as “the money on account of toda giras 
leviable upon my inam village of Kalam,” and, in his deposition 
of the 4th of April 1862, as “the annual amount of, toda 
giras of my village of Mauza Kalam;” and further that the 
payments made were made out of the revenues of the villaga, 
and were so entered in the village accounts, 

Taking this as the fair result of the evidence, and consider- 
ing what has been ruled touching toda giras haks in the case of 
Sumbhoolall Girdhurlall v. The Collector of Surat (1) and other 
decided cases, their Lordships are of opinion that, whatever may 
have been the origin of the hak, it must be assumed to be now a 
right to receive an annual payment which hasa legal foundation, 
and of which the enjoyment is hereditary ; and that the liability: 
to make the payment is not personal to the respondent, but one 
which attaches to the inamdar into whosesoever hands the village 
may pass; or, in other words, that the hak is payable by the 
inamdar virtute tenure. This being so, their Lordships have 
come to the conclusion that the interest of the hakdar does 
possess the qualities both of immobility and of indefinite dura- 
tion ina degree which, if the question depended on English 
law, would entitle it to the character of a freehold interest in 
or issuing out of real property (see 1 Cruises Digest, p. 47, 
plac. 11); that upon the general principles of construction 
applicable to an Indian Statute, it must be held to be “an i 
interest in immoveable property” within the meaning of Act 
XIV of 1859; and, accordingly, that the suit, having been 


(1) 8 Moore’s L &,, 1. 
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‘brought within twelve years after the date of the last payment, 1873 
“can be maintained. MAHARANA 
This being their Lordships’ conclusion on the first and prin- zear 
ASWANT- 


cipal question argued, it is unnecessary for them to consider the an 
second, viz. :—Whether, upon the principles enunciated and Dzsar *Kour- 
enforced in such cases as The Dean and Chapter of Ely v. Haxoostor- 
Cash (1), Grant v. Ellis (2), and Owen v. De Beauvoir (3), it 
ought to be held that, inasmuch as Act XIV of 1859 contains 
no express words to bar the right as well as the remedy, that 
Statute can have any effect on the appellant’s claim, except that 
of preventing him from recovering more than the arrears for the 
six years next preceding the institution of the suit. Their 
Lordships abstain from the consideration of this question the 
more willingly because it was never raised in the Courts below ; 
because the pleadings in the suit, which is brought to establish 
the right as well as to recover the arrears, assume that the 
whole claim is subject to the law of limitation; because there 
-seems to be a considerable body of Indian authorities which 
support that assumption; and because the limitation applicable 
to claims to establish rights will, at no distant date, have to be 
determined by the more carefully-drawn Statute of Limitation 
of 1871 (4), which is soon to supersede that of 1859. 
On this appeal their Lordships will humbly advise Her 
Majesty to reverse the decrees under appeal; to declare that 
the appellant’s suit is not barred by the Statute- of Limitations, 
but was brought within time; and to remand the cause for trial 
on its merits. Their Lordships think that the appellant ought 
to have the costs of this appeal. The costs incurred in India by 
reason of the trial of the second issue should be dealt with by 
the Bombay High Court in the usual way on the final determi- 
nation of the cause; the appellant receiving back the costs (if 
any) which he may have paid under any of the decrees reversed. 
Appeal allowed, 
Agents for the appellant: Mesars, West and King. 


Agent for the respondent: Mr. T. L. Wilson. 


(1) 15 M. & W., 617. (4) Act LX of 1871, see Sched. ii, 
' (2) 9 M. & W., 113, No. 182. 
(3) 16 M. & W., 547 ; and 5 Exch., 166, 
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Before Sir Richard Couch, Kt., Chief Justice, Mr. Justice Macpherson, 
and Mr, Justice Pontifex. 


COOMBE v. CAW. 


Arresi in Execution of Decree—Dtscharge—Act VIL of 1859, 8. 273— 
Act XXIII of 1861, s. 8— Salary. 


The fact that a judgment-debtor, who has been arrested in execution of a 
money-decree, is in receipt of a salary, is not sufficient cause to show against 
his discharge under s. 8 of Act XXII of 1861. 


THIS was an application by the defendant under s. 273, Act 
VIII of 1859, for discharge from arrest in execution of a decree 
for money obtained by the plaintif. The petition filed in sup- 
port of the application stated, that with the exception of certain 
scheduled property, particulars of which were given in accord- 
ance with the terms of s. 273, and of a monthly salary of 
Rs. 600, the defendant was not possessed of any property; and 
with regard to the salary the petition further stated that, by an 
order of Court, Rs. 100 of such salary were directed to be paid 
monthly in part satisfaction of a previous decree against the’ 
defendant. 

The application was originally made before Macpherson, J., 
who expressed an opinion that a person in receipt of a salary does 
not come within the purview of s. 273, Act VIII of 1859; but 
on being referred to the case of Nawab Asdutdowla Reza Hossein 
Khan v. Haminsaddowla Abed Khan (1), and it being stated: 
that the defendant was willing to place his salary at the disposal 
of the Court, the learned Judge consulted Pontifex, J. The case 
was subsequently argued before those two Judges who, having 
regard to the importance of the question involved, suggested a 
ré-argument before themselves and a third Judge. Counsel ‘on 
both sides assenting, the matter now came on before the Chief 
Justice and Macpherson and Pontifex, JJ. 


(1) 6B. L. B., 676. 
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Mr. Kennedy and Mr. Branson for the defendant. 
Mr. Lowe for the plaintiff. 


‘ The Court called on Mr. Lowe to state the grounds of his 
opposition to the defendant’s application. 


Mr. Lowe.—Under the circumstances disclosed in his petition, 
the defendant is not entitled to his discharge under s. 273. Act 
VIII of 1859 was intended by its framers to apply only to 
Courts not established by Royal Charter. Cl. 37 of the Letters 
Patent of 1862 provided that the proceedings in civil suite of 
every description, brought in the High Court, should be regu- 
lated by the Civil Procedure Code and such other enactments 
of the Governor-General in Council in relation to civil proce- 
dure as were then in force; but the Letters Patent of 1865 
enacted that all proceedings in civil cases should be regulated 
by rules to be made by the High Court itself, provided that in 
making such rules the Court should be guided, as far as possible, 
by the provisions of Act VIII of 1859 and of any other law 
which had been made amending or altering the same. The rules 
framed under that clause adopted generally the provisions of 
Acts VIII of 1859 and XXIII of 1861 as the procedure of 
this Court; bat the Court cannot by its rules create a jurisdic- 
tion which it would not otherwise have; per Norman, J., in 
Prasanna Mayi Dasi v. Kadambini Dasi (1). [Covox, C.J.— 
This is not a question of jurisdiction. If these sections are 
inapplicable, what power has the High Court to arrest in execu- 
tion?] There is, it must be admitted, very little doubt that the 
arrest sections of Act VIII of 1859 do now apply to the High 
Court on the original side, but under s. 8, Act XXIII of, 1861, 
it is good cause against a debtor’s discharge to show that he isin 


receipt of a salary, and will not set aside any portion of it to pay: 


his debt. [Mr. Kennedy.—The defendant has offered to place his 
salary at the disposal of the Court.] Not in his petition: moreov€r, 
if the Court were to order him to pay acertain sum outof his salary 
and he refused to obey the order, the plaintiff would wholly lose 


(1) 3B. L, R., O. C., 85; see p. 88. 
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the benefit of his present execution proceedings, and it is doubt- 
fol whether the defendant could be re-arrested; see s. 282. 
[Coucu, C.J.—The Legislature, while directing an enquiry as to 
the debtor’s future means, appear to have made no provision to 
secure the application of those means.| The petition shows that 
the defendant is in insolvent circumstances, and he ought therefore 
to go to the Insolvent Court, where he could be placed on terma. 
The plaintiff cannot force him into the Insolvent Court. [Covon, 
C.J.—At present we can only consider whether the defendant is 
entitled to his discharge under the Civil Procedure Code. ] 
Then it is submitted that he has failed to comply with the 
requirements of the Act as he has not placed, and indeed cannot 
place, his future means at the disposal of the Court. At all events 
as the defendant is earning a salary and has allowed himself to 
be arrested instead of paying his debts out of that salary, the 
Court in the exercise of its discretion ought to refuse to dis- 
charge him. 


Mr. Kennedy for the defendant.—The words “ may direct the 
discharge of the defendant from custody” in s. 8, Act XXIII of 
1861, must be read as imperative—Macdougall v. Paterson (1), 
Anand Ohandra Pal v. Panchilal Sarma (2), and DeSouza v. 
The Secretary of State (3). [Covon, C.J.—The provision as to 
showing cause gives some discretion to the Court, though the 
word “may” may not.| Assuming that the Court has a discre- 
tion to refuse to discharge the defendant, no sufficient cause 
against his discharge has been shown in this case. Further, 
parts of a statute in part materié must be read together. If 
this application be refused, and the defendant sent to prison, he 
might at once apply for, and would be entitled to, his discharge 
under ss. 280 and 281. It would therefore be an idle exercise 
of the Court’s discretion to commit him under s. 274. §. 281 
shows the nature of the enquiry directed by s. 8, Act XXIII of 
1861 ; and the cause shown under the latter section:must be 
such as would be an answer to an application under s. 280. 
Under s. 281 the debtor is entitled to his discharge, unless he 


(1) 11 C. B., 755. (2) 6 B. L. R., 691; see p. 699. | 
(8) 12 B. L. R., 423. 
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has committed an act of bad faith for the purpose of obtaining 
it— Butler v. Lloyd (1). It is admitted on the plaintiffs behalf 
that the defendant would be entitled to be discharged if he were 
not earning a salary: the argument’ therefore comes to this, that 
an idle man is to be discharged, while the diligent man is to be 
committed to prison ; or that in order to compel a man to pay his. 
debts, the Court is to deprive him of his only means of doing so. 


The’ following judgments were delivered: — 


Coucu, C.J.—Mr. Lowe, who opposes the application, said 
that there can be very little doubt that s. 273 of Act VIIL 
of 1859 and the following sections, as wellas s. 8 of Act 
XXIII of 1861, are the law on the original side of the Court, 
and regulate its practice. He said “ very little doubt;” but 
there is no doubt that it is the law, and it has been constantly 
acted upon. f 

The question we have to decide is what is the meaning of 
s. 273. Of course, in considering that, we must look also at the 
sections in Act VIII which follow it. It appears to me that the 
general design of these provisions is that a man is not to be 
needlessly and uselessly detained in prison. 

Imprisonment is not to be arbitrary and capricious there 
must be some object in it,—to oblige the debtor to make a full 
disclosure of his property, and to prevent him from fraudulently 
concealing property which might be taken in execution of the 
decree. S. 273 saya that the person who is arrested, when 
brought up, may apply for his discharge “ on the ground that 
he has no present means of paying the debt, either wholly or in 
part; or if possessed of any property that he is willing to place 
whatever property he possesses at the disposal of the Court.” 
‘And he is to give “a full account of all his property of what- 
ever nature, whether in expectancy or in possession.” And 
s. 8 of Act XXIII of 1861, which is substituted for s. 274 of 
Act VIII of 1859, provides that “ the Court shall examine tke 
applicant as to his then circumstances, and as to his future 
means of payment, and shall call upon the plaintiff to show cause 


(1) 12 B. L. R., App. 12. 
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why he does not proceed against any property of which the 
defendant is possessed, and why the defendant should not be 
discharged; and should the plaintiff fail to show such cause, the 
Court may direct the discharge of the defendant from custody.” 
Allowing that the word “may” is imperative upon the Court, 
and has, in fact, the same meaning as “ shall,” the discharge of 
the defendant from custody is only to be granted when, in the 
opinion of the Court, the plaintiff shall have failed to show such 
cause. 

The question is whether the plaintiff here can be said to have 
failed to show cause. The only cause shown is that the defend- 
ant is holding an office, for his services in which he is entitled to 
receive a monthly salary. If he is not discharged: and remains 
in prison, he cannot perform those services, and we may certainly 
assume that he would not continue to receive the salary; so 
that, if the cause shown is allowed to be sufficient, the salary will 
entirely cease. The fact of his being entitled to receive a 
salary which he can only get by being discharged is given as a 
reason that he should not be discharged. I cannot see that it is. 
When we consider what might follow on his not being dis- 
charged, and being committed to prison, it would seem that the 
Court ought not to refuse his discharge. He might, upon being 
committed to prison, apply under s. 280 for his discharge, and 
then he must give a full account of all property of whatever 
nature belonging to him, whether in expectancy or in possession, 
and of the places where such property is to be found. By 
s. 281, the Court, on such application being made, is to cause the 
plaintiff to be furnished with a copy of the account of the 
defendant’s property, and to fix a reasonable period within which 
the plaintiff may cause the whole or any part of such property 
to be attached and sold. If the plaintiff does not, within the 
time specified, prove that the defendant has been guilty of any 
of the acts there mentioned, he will be discharged. This section 
shows that the property intended by the former section is pro- 
perty which may be made available for the satisfaction of the 
debt,—which may be realized and sold. This being the state of 
things, and the defendant being able, if we were now to send 
him to prison, to apply for his discharge under s. 280, I think 
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we ought not to refuse it under s. 273. It is a case in which 
there is not sufficient cause shown for not discharging him. 

It appears to me that the scope of these provisions does not 
require that the defendant should be committed to prison for 
what would not be a legitimate advantage to the plaintiff. The 
Court would not allow a person to be imprisoned in order to 
oblige him to obtain money from other persons to pay the debt, 
and to incur a debt which he would be as little able to pay as the 
present. It will not aid in forcing other persons to take the 
risk of loss which is now the creditor's. As we have not the 
power of giving the plaintiff any lien or charge upon the salary, 
or to secure to him a part of it in preference to any one who 
may hereafter attach it, we see no alternative but to declare 
that the defendant is entitled to be discharged if the other 
‘circumstances necessary are proved. Macpherson, J., will 
now take up the matter, and will also deal with the costs of this 
application. 


Maocrnuerson, J.—Having heard the matter fully discussed, 
I am of the same opinion as the Chief Justice. 


Pontirex, J.—I am of the same opinion (1). 


(1) The defendant was subsequently benefit of s. 8, Act XXII of 1861, 
examined as to his means before Mac- ordered him to be discharged. The 
pherson, J., who, being of opinion learned Judge, however, made no 
that there was nothing in the defend- order as to costa. 
ant's conduct to disentitle him to the : 
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FULL BENCH. 





Before Sir Richard Couch, Kt., Chief Justice, Mr. Justice L. S. Jackson, 
Mr. Justice Phear, Mr. Justice Ainshe, and Mr. Justice Morris. 


NARENDRA NARAYAN ROY CHOWDHRY (Praurrirr) v, ISHAN 
1874 CHANDRA SEN (Derenpant).* i 
April 22. Right of Occupancy—Transfer—Abandonment—Beng. Act Vill of 1869, s. 4. 
A mukarrari maurusi potta was granted in 1838 to A, who wasefound to 
have held thereunder as a ryot till 1859, when his right, title, and interest 
were sold in execution of a decree, and purchased by B, and the latter was 
accepted as tenant by, and paid rent to, the zemindar for nearly twelve years. 
The zemindari being sold in 1871 for arrears of Government revenue was 
purchased by the plaintiff, who gave B notice to quit, and on his refusal 
brought the present suit to eject him. Held, that the right of occupancy 
` which A had acquired under s. 6 of Beng. Act VIII of 1869, at the time of 
the sale to B, was not transferable. Held, further, that, by ceasing himself 
to hold or cultivate the land, it might be considered that 4 had abandoned his 
right, or that the right had ceased. No right, therefore, remained in A or his. 
heirs such as would prevent the plaintiff from ejecting B. 


Tun facts of this case as it came before the Full Bench were 
stated as follows in the order of reference by 


Marxesy, J.—In this case it appears that, on the 31st March 
1838, the zemindar granted to one Krishna Chandra Das a. 
potta of 301 bigas of banjar waste land at a yearly rent of 
Sa. Rs. 18-13, to hold the same by raising bunds and exca- 
‘yating tanks in,and by cultivating, the said land himself or by 

„means of tenants, from generation to generation as a muharrart 
tenure: and there was a stipulation that the rate of rent should 
never be changed. Krishna Chandra held under the potta until 
the 5th December 1859, when the defendant purchased and got 
into possession and was accepted by the zemindar as his tenant 
under the potta in the place of Krishna Das, On the 6th May 
1871 the zemindari was sold for arrears of Government revenue 
and purchased by the plaintiff, and on the 22nd September 
1871 the plaintiff delivered to the defendant a notice to quit. 


* Regular Appeal, No. 27 of 1873, against a decree of the Subordinate 
Judge of Zilla Beerbhoom, dated the 18th November 1872, . 
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Several objections were taken by the defendant which have 1874 

been found to be untenable; the only substantial question being NARexrna 
that which we reserved -for consideration, namely, whether the SECT DEES 
defendant is protected from being turned out by the proviso of Tattan CEAN 
8. 37 of Act XI of 1859; in other words whether he is a “ ryot 
having a right of occupancy.” If he is, although his rent may 
be enhanced according to Jaw, he cannot be ejected. 

This question was raised in the lower Court by the fifth issue 
in a somewhat inaccurate form, and I cannot say that either the 
evidence or the finding of the Subordinate Judge is quite as 
clear and as full as it might be; but upon the whole I think we 
may take it as established that the land, when the potta was 
originally granted, was waste land without any tenant upon it; 
that Krishna Chandra entered upon the occupation himself; and 
that he brought a portion of the land into cultivation himself, and 
prepared the way for cultivating the remainder by excavating 
a large tank, and bringing tenants on to the land, by whom a 
further portion was brought into cultivation. About two-thirds 
of the land appears to be now under cultivation, and all, or. 
very nearly all, of this is held by tenants under the defendant. 
The tenants appear to hold what are called bhag-jotes, that is to 
say, the defendant is entitled to a share in the produce. 

Under these circumstances I think that the tenure of Krishna 
Das was in its inception a ryotti tenure. It was certainly not the 
tenure of what has been called a middleman, for he was the 
immediate occupier of the soil. Nor could it, in my opinion, 
be rightly called the tenure of a talookdar. The potta confers 
no privileges upon the grantee other than those of an ordinary .- 
ryot, and contemplates that the grantee will bring the land into 
cultivation by his own personal exertions, as was actually the 
case. I, therefore, think that Krishna Das was a ryot, and con- 
tinued to be so down to the time when he sold his tenure to the 
defendant. ; 

Tt seems to me also that defendant is a ryot; he succeeded to.a 
ryot, and there was nothing to change his status; if therefore he 
acquired a right of occupancy from Krishna Chandra, he is within 
the protection of the section. He had only been in occupation 
11 years 9 months and 17 days, when the notice was served 
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upon him; he had, therefore, gained no right of occupancy himself, 
and there are many decisions of this Court that the possession of 
Cuowpary the transferee cannot be added to the possession of the transferor. 
Toran. Caan- The last of these decisions is Hyder Buksh v. Bhubindro Deb 
Cowar (1), and the only decision to the contrary, Huro Chunder 
Goho v. Dunn (2), must, I think, be considered to be over-ruled. 

The questions to be decided are, therefore, reduced to these 
two:—(i) Whether the right of occupancy which Krishna Das 
had at the time of the sale to the defendant was transferred to 
the defendant? And (ii) whether, if it was not so transferred, 


(1) Before Mr. Justice Bayley and 
. Mr. Justice Mitter. 
The 1st February 1872. 


HYDER BUKSH AND ANOTHER (DEFRND- 
ants) v. BHUBINDRO DEB COWABR 


(PrAmrrrr).* 


Right of Occupancy—Transfer— Aci 
X of 1859, s. 6, 


Baboo Debendro Narayan Bose for 
the appèllants. 


Baboos Doorga Mohun Doss and 
Bishen Doyal Roy for the respondent. 


Tas judgment of the Court was 
delivered by 


Mrrrer, J.—We are of opinion: 


that this special appeal ought to be 
dismissed. In order to establish a right 
of occupancy, it was necessary for the 
defendants to prove that they had 
been in possession of the disputed land 
continuously for a period of 12 years. 
The Judge in the Court below has 
found that they had been in possession 
for 11 years and 3 months only. 
It has been argued that the defendants 
are entitled to add to their own 
possession the possession of one Jesraj 
from whom they purchased the lend 
in question. But under the provisions 
of s. 6, Act X of 1859, it appears to 


be clear that they are not entitled to 
do so. “ The possession of a father or? 
other ancestor from whom a ryot 
inherits may be added” in this 
manner; but not the possession of a 
vendor. It is true that the zemindar 
consented to the transfer, but such 
consent cannot give to the defendants 
any right higher than that possessed 
by their vendor, and as it appears from 
the facts of this case that the vendor 
wasa mere tenant-at-will, and as, under 
the provisions of the section referred 
to, the defendants are not entitled to 
add to their own possession the posses- 
sion of their vendor, this ground of 
appeal must fail. 

The other ground as to the extent 
of the jote of Midni Bewa does not 
appear to be made out. It is clear 
from the jama-wasi-baki papers 
of the time of the Court of Wards, 
which have been put in by the plain- 
tiff, as well as from other evidence, that 
‘Midni Bewa and Kadir Baksh held 
two distinct jotes, although the former 
had originally purchased from the 
latter an undivided half share of his 
jote. 

We therefore dismiss this appeal 
with costs. 

(2) 5 W. B., Act X Rul., 56. 


* Special Appeal, No. 1252 of 1871, against a decree of the Judge of Zilla Rungpore, 
dated the Bist May 1871, reversing a decree of the Subordinate Judge of that district, 


dated the 15th May 1869, 
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is it still in existence in Krishna Das or his heirs, and being in 
existence, will it prevent the plaintiff from ejecting the defendant? 
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The first of these questions has been not unfrequently said to Cnownast 
have been decided by a Full Bench in the case of Ajoodhia Persad v. Ionan Cuan- 


Emambandee Begum (1); and if that had been the oase, this 
reference would have been unnecessary. But this case decides a 
totally different point, as may be seen by considering the circum- 
stances out of which it arose. The defendant held a non-transferable 
tenure, and he had held it for more than twelve years. He then 
attempted to transfer it, but the zemindar refused to recognize 
the transfer, and sued him for his rent. The argument for the 
defendant was that, because he had gained a right of occupancy, 
therefore that which was a non-transferable tenure had become a 
transferable one, and that, therefore, his liability ceased. The 
question was not referred because there were any conflicting 
decisions upon the point; but because of its importance, and as 
pointed out by the Full Bench, no cases had ever gone to this 
extent. No argument appears to me necessary to show that 
this decision has no bearing upon the subject now under con- 
sideration. i 

Of the other cases the following have been relied upon in 
favor of the transferability of the tenure: Mussamut Tara- 
monee Dossee v. Birressur Mozoomdar (2), Juggut Chunder Roy v. 
Ramnarain Bhuttacharjee (3), and Nunku Roy v. Mahabir 
Prasad (4). The following have been relied on for the opposite 
view: Dinobundhoo Dey v. Ramdhone Roy (5), Rani Durga Sun- 
dari v. Brindaban Chandra Sirkar Chowdhry (6), Tarapersad 
Roy v. Soorjokanto Acharjee Chowdhry (7), and Hyder Buksh v. 
Bhubindro Deb Cowar (8). It is not easy in all these cases 
to be quite sure of the grounds on which they proceed, bat it is 
not, we think, possible to reconcile them all, 

Besides these cases it may be convenient to refer to cases in 
which it has been held that the ryot by sub-letting his land does not 


(1) B. L. R., Sup. Vol., 726. (5) 9 W. R., 522. 
(2) 1 W. Ru 86. (6) 2 B. L. Rọ, App., 37. 
(3) Zd., 126. (7) Post, p. 281. 


(4) 3 B. L. R., App., 36. (8) Ante, p. 276. 


DBA ŞEN. 


278 
1874 


Nanarvan Ro 


BENGAL LAW REPORTS. 


(VoL, XIIE. 


deterthine his right of occupancy—Kalee Kishore Chatterjee v. 
Nanenpia Ram Churn Shah (1), Haran Chandra Pal v. Mukta Sun- 


CaowpaRy dart Chowdhrain (2), and Jamir Gazi v. Goneye Mundul (3). 


Iesnan Cran- 
DRA BEN, 


(1) 9 W. R., 344. 

(2) 1 B. L. R., A. O., 81. 

(3) Before Mr. Justice Loch and 
Mr. Justice Mitter. 


The 10th Jne 1869. 


JAMIE GAZI AND ANOTHER (PrAIN- 
TwF8) #» GONEYE MUNDUL an 
OTHERS (DgrENDANTS).* 4 


Right of Occupancy—. Lease— Abandon- 
ment, 


Baboo Bhowanit Churn Dutt for the 
appellants. 


Baboo -Abhat Churn Bose for the 
respondents. 


Tas judgment of the Court was 
delivered by 


Loca, J.—We think the judgment 
of the lower Court must be reversed. 
The plaintiffs state that they obtained 
a lease from Jakir Gazi and Bazi 
Bewa, who are ryots having a right 
of occupancy; that they have been 
ousted by the defendants; and that 
they now seek to recover possession 
under the terms of their lease. 

The Judge has reversed the order of 
the first Court, apparently on the 
ground that the lessora of the plain- 
tiffs were not entitled to grant them 
a lense; that such a lease would bea 
transfer of their rights; that it has 
been held by a Fall Bench of this 
Court that a right of occupancy does 
not make a jote transferable if other- 


(a) Ajoodhia Persad v. Emambandee 
Begum, B. L. R., Sup. Vol, 726. 


wise not so (a). He further held that as 
the former ryots, lessors of the plain- 
tiffs, had left the Jand, the defendants, 
zemindars, were entitled to enter 
upon it, as raled by a Division Bench 
of this Court in the case of Joy Kishen 
Mookerjee v. Raj Kishen Mookerjee(b). 

We think the Full Bench Ruling 
quoted by the Judge is quite inappli- 
cable to this case. That related to the 
sale of a tenure in which the tenant 
had merely acquired a right of occu- 
pancy, and the Court then held that 
a mere fact of occupation for twelve 
years would not alter the nature of that 
jote, and would not make transferable 
what was not so in its origin. But it 
is evident from the terms of s. 6, Act 
X of 1859, and from the judgments of 
this Court (one of which in the case of 
Halee Kishore Chatterjee v. Ram 
Churn Shah (c) has been quoted to 
us by the respondent) that a tenant 
having a right of occupancy can 
create a lease, and that the lessee 
from him is entitled to hold the lands 
under the terms of the lense. If 
therefore the zemindar, who is entitled 
to receive the rents of the land from 
the ryots having a right of occu- 
pancy, do eject their lessees, there can 
be no doubt that such lessees have a 
right to recover possession under the 
terms of their lease, the zemindar 
being entitled to nothing but the 
amount of rent which the ryots who 
hold from him immediately have 
agreed to pay. 


(b) 6 W. Ra, 147, 
(c) 9 W. R., 344. 


* Special Appeal, No. 2252 of 1868, against a decree of the Officiatmg Additional 
Judge of Zilla Jessore, dated the 28rd May 1868, reversing a decree of the Sudder Mun- 


sif of that district, dated the 9th April 1867. 
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There is also a- case in which it has been held that, if a ryot 
having a right of occupancy transfer bis right to another, the 
right of occupancy is not thereby forfeited; and the zemindar C#owpuny 
cannot turn the grantee out of possession— Gorachand Mustafi v. Iona N Cran 
Madan Mohan Sikdar (1). It is this last case which renders 


But it is said that the tenant-lessors 
in this case had absconded. Even 
supposing they had, that would not 
give the zemindar a right to take 
possession without the intervention of 
law. - The mere fact of a man taking 
his house from one village and going 
to another, is no proof of his having 
absconded and given up the land, nor 
would such an act on his part entitle 
the zemindar to treat this land.as if 


. deserted, and allow him to enter into 


possession of it But it is clear in 
this case that there was no such 
abandonment. : In the month of Paus 
the lessors, after giving a lease to the 
plaintiffa in this case, left the village, 
and in the month of Falgun follow- 
ing, the zemindar ousted the plain- 
tiffs, alleging that their lessora had 
absconded. If he thought that they 
had absconded and arrears of rent 
were due to him, he should have 
brought a suit for arrears of rent and 
so terminated the tenure of the 
lessors. But he has no right to enter 
into the land without the assistance of 
law. 

The judgment quoted by. the Judge, 
in the case of Joy Kishen Mookerjee v. 
Raj Kishen Mookerjee (a) is also not 
applicable to this case. 

On the whole we think that the 
judgment of the Court: below must 


(a) 5 W. 


be reversed, and a decree given to the 
special appellant with costs of all the 
Courts. 


(1) Before Mr. Justice Loch and 
Mr. Justice Mutter. 


. The 4th February 1869. 


GORACHAND MUSTAFI (Piamtir¥) v. 
MADAN MOHAN SIKDAR anp 
OTHERS (DEFENDANTS). ™ 


Right of Occupancy—Tronsfer. 


Baboo Kheiternath Bose for the 
appellant. 


Baboo TZaraknath Dutt for 
respondents, 


the 


Tue judgment of the Court was 
delivered by 


Mirrsr, J.—Two points have been 
raised in this special appeal ; first, that 
a mere right of occupancy not being 
transferable according to law, the 
defendant Madan is not entitled to 
retain possession of the land as against 
the plaintiff, who has been found by 
the lower Court to be the proprietor 
of the same; secondly, that there is 
no evidence to support the Judge’s 


. 


R, 147. 


* Special Appeal, No. 1218 of 1868, against a decree: of the ‘Officiating Additional 
Judge of Zilla Jessore, dated the 16th February 1868, roversing a decree of the Blunsif 


of Khoolyn, dated the 28th February 1867. 
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the second of the above questions necessary. There is, it is 
true, no other decision upon this very point, but it appears to 
us that the two questions are so closely connected as to make 
it desirable that both should be considered together. The two 
questions referred are, therefore, those above stated. 


Baboos 
appellant. 


Srinath Doss and Mohini Mohun Roy for the 


Baboo Gopal Lal Mitter for the respondent. 


Baboo Srinath Doss.—Under Beng. Act VIII of 1869, s. 6, 
a right of occupancy is a personal right of the tenant. To 
obtain the right there must be a continuous holding for twelve 
years: for this purpose the Act expressly recognizes the holding 
of the father ag a holding of the son, but in every other case if , 
the tenure be transferred, there are successive holdings, and not 
one continuous holding. In favor of this view are the cases of 
Dinobundhoo Dey v. Ramdhone Roy (1), Rani Durga Sundari v. 
Brindaban Chandra Sirkar Chowdhry (2), Taraprasad Roy v. 


finding that the defendants Ashgar 
and Bussiruddin, the predecessors of 
the defendant Madan, were ryots 
having « right of occupanoy. 

With reference to the first point wa 
are of opinion that it cannot be main-~ 


tained. A right of occupancy may — 


not be transferable by law, but there 
ig no authority to show that the mere 
transfer of such a right works as a 
forfeiture of the rights and interests 
of occupantryots themselves, Whether 
Madan has acquired any thing by 
the auction-sale in question or not, it 
is not necessary for us to decide, 
because the Judge's finding that Ashgar 
and Bussiruddin, who have been 
made defendants in this suit, are ryote 
having a right of occupancy, is a suffi- 
cient answer to the plaintiff's claim for 
kkas possession. The plaintiff may 
ormay not choose to recognize Ma- 


dan as his tenant; but as long as Ash- 
gar and Bussiruddin are alive, and 
as long as they have done nothing to 
forfeit their right of occupancy, the 
plaintiff cannot maintain a suit for 
khas possession. 

The second point is also untenable. 
There was legal evidence of a very 
strong character, namely, the evidence 
given by the plaintiff's own witnesses, 
to show that Ashgar and Bussiruddin 
had acquired aright of occupancy in 
the land in question, and this Court is 
not competent to interfere with the 
Judge's finding based upon that evi- 
dence. 


This appeal is accordingly rejected 
with costs. 


(1) 9 W. R., 622. 
(2) 2B. L. R, App., 37. 
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such right existed in him, 


Surjohanto Acharjee Chowdhry (1), Hyder Buhsh v. Bhubindro 


(1) Before Mr. Justice E. Jackson 


: . v. 
and Mr. Justice Mookerjee. Tanin COAN: 


The 14th February 1871. 


TARAPRASAD ROY AND OTHERS 
(Derexpawts) v. BURJOKANTO 
ACHARJEE OHOWDHRY (Pran- 
TIRF).* 


Right of Occupancy— Transfer— Con- 
sent of Zemindar—Act X of 18659, 
s. 6, 


Baboos Chunder Madhub Ghose and 
Romesh Chunder Mitter for the appel- 
lants. ` 


Baboos Hem Chunder Banerjee and 
Srinath Doss for the respondent. 


Tua following judgments were 
delivered :— 


E. Jacxson, J.— Tus was a suit 
under cl, 6, s. 28, Act X of 1859. The 
plaintiff, alleging himself to be the 
owner of a tenure consisting of 69 
bigas and odd katas in the zemin- 
dari of the defendants, stated that 
he had been illegally dispossessed 
from that tenure by the defendants on 
the 27th Chaitra 1274 (8th April 1868), 
and he therefore sought to recover 
possession. The defendants in their 
answer denied that the plaintiff had 
been dispossessed in Chaitra 1274, 
denied that he had been in possession 
for three years previous to that time, 
and urged that consequently the law 
of limitation barred the suit; they 
urged also that the suit would not lie 
under Act X of 1859. And the 
plaintiff having alleged that he held 
a right of occupancy in this land, 


Both the lower Courts have found 
in favor of the plaintiff on the ques- 
tion of limitation; they have found 
that he was in possession. The lower 
Appellate Court, concurring in the 
decision of the first Court, has found 
that the plaintiff was dispossessed in 
Ohsitra 1274; and on the question of 
the right of occupancy of the plaintiff, 
the Appellate Court seems to be of 
opinion that whether he held a right 
of occupancy or not, still the transfer 
of the jote to the present plaintiff was 
a legal transfer, and consequently the 
plaintiff was entitled to recover. 

The first point taken before us in 
special appeal is that the lower 
Appellate Court has not, properly 
decided the question of limitation. I 
certainly think that it would be better 
if the Appellate Court had given 
its own reasons for coming to the con- 
clusion at which it has arrived. Look- 
ing back however to the facts found 
by the Deputy Collector, there seems 
to have been ample evidence to the 
effect that the plaintiff had been in 
possession, and that he was dispossessed 
on the date alleged. The first Court 
goes very carefully into the evidence on 
the point, and considers that the dis- 
possession did take place on the date 
alleged. There is also the fact that a 
few years before the alleged disposses- 
sion, there had been an Act IV decree 
passed in favor of the plaintiff, and 
that the plaintiff had actually sought 
to be put in possession, and orders 
had been passed to put him in posses~ 
sion. Qoupling this fact with the 


* Special Appeal, No. 1781 of 1870, against a decree of the Judge of Zilla Dacca, 
dated the 20th May 1870, affirming a decree of the Deputy Collector of Moonshee- 


gunge, dated the 11th August 1869, 
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evidence of disposseasion subsequently, 
it seems to me: that the Courts were 
of opinion that the plaintiff had been 
in possession until he was dispossessed 
as alleged, and that there was ample 
evidence to support that finding. 

The second point which has been 
taken before us is that even taking the 
plaintiff's statements as detailed in his 
plaint to be correct, the plaintiff can- 
not obtain a decree; that it is for the 
plaintiff, who brings a suit of this sort, 
to show that his tenancy was still sab- 
sisting when he was dispossessed. 

The plaintiff claims his tenancy to be 
subsisting solely on one ground, namely, 
that he held a right of occupancy; 
he does not claim to hold under any 
terminable lease the term of which has 
not expired; he does not claim for his 
tenure any particular rights, his claim 
is that he holds a right of occupancy. 
It is argued before us for the defend- 
ant that this right of occupancy did 
not exist, and for the plaintiff that 
the plaintiff had made out such a right. 
We are not satisfied upon this point 
that the plaintiff has any right of 
occupancy. The plaintiff's allegation 
is that this tenure was formerly held 
by Mr. Lamb; that he purchased it 
from Mr. Lamb in the year 1267; and 
that he was dispossessed in the year 
1274, Itis admitted then that between 
the year 1267 and 1274, he himself could 
not have acquired a right of occupancy, 
but that right is claimed as having 
been obtained by transfer from Mr. 
Lamb. It is argued that as the 
zemindar consented to the transfer of 
the rights which Mr. Lamb possessed 
to the present plaintiff, the conduct of 
the zemindar, in allowing the sale 
to take place, was sufficient evidence 


(1) Ante, p. 276. 


[VOL. XIII. 
Singh v. Murat Singh, (2). 


of his consent to the transfer of the 
right of occupancy, as well as of the 
jote. We think that the right of 
occupancy ‘stated in s. 6, Act X of 
1859, is not a right which can be 
transferred except as laid down in the 
Act, It isa right which is attended 
With certain privileged which are stated 
in Aot X of 1859; those privileges 
can only be acquired under the distinot 
circumstances stated in’ that Act, 
There is nothing to show that in the 
original jote, which was stated to have 
been held by Mr, Lamb, there were 
any such terms as would make the 
tenure a perpetual one. As far as we 
can see it was only a yearly holding. 
Even if the defendant consented to 
the transfer, it seems to me that the 
plaintiff thereby merely acquired a 
new jote on the same terms as’ the 
origmal tenure was held. He might 
in time acquire a right of occupancy, 
but he is not entitled, to make up his 
right of occupancy, to add the time 
during which his predecessor Mr. 
Lamb held it. 

There is one decision of this Court 
quoted against this view of the law,— 
in the case of Huro Chunder Goho v, 
Dunn (a),—and there is no doubt it 
is to some extent in point. There is 
an allusion there to some consent to 
the transfer having been given, but 
whether it was a direct consent or one 
presumed only from the receipt of 
rent, is not very clear upon the facta. 
In this case now before us there w 
no direct consent, and gonsent is only 
presumed from the receipt of rent by 
some shareholder of the estate- “The 
two cases may therefore not have bee 


(a) 5 W. R, Act X Bul, 65, 


(2) Post, p. 284. 
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The only case opposed to the above cases is Mussamut 


‘analogous. There is a subsequent 
Full Bench decision of this Court, to be 
found in the case of Ajoodhia Persad v. 
Emambandee Begum (a), which to 
some extent set aside that former 
decision. It may be said that that 
also is not directly in point, It was 
there contended that every tenure in 
which a right of ocoupancy ‘was 
acquired became a transferable tenure, 
but it was held “that there is 
nothing in s, 6, Act X of 1859, which 
shows that it was the intention 
of the Legislature to alter the nature 
of a jote, and to convert a non-trans- 
ferable jote into a transferable one, 
merely because aryot who held it for 
twelve years had thereby gianed a right 
of occupancy under Act X of 18659.” 
Iam of opinion then that the plain- 
tiff has not acquired in this jote by his 
seven years’ holding, or by the transfer 
from Mr. Lamb, any right of occu- 
pancy ; and the plaintiff's tenure must 
therefore he held to be a yearly tenure 
subsisting from year to year, and he is 
liable accordingly to be dispossessed 
at the end of each year, when his 
tenure is liable to be determined. 
There was at one time some ques- 
tion whether a Court should, in trying 
a case under ol. 6,8. 28, Act X of 
1869, go into the question as to the 
plaintiff's tenure being still subsisting 
ornot. Brt this has been set at rest 
by the Full Bench decision of this 
Court, to be found in the case of Jonar- 
dun Acharjee v. Haradun Acharjee (b). 
It was there held that in a suit under 
ol, 6, 8. 23, Act X of 1859, where a 
ryot alleged that he had been iHegelly 
ejected, it was a proper question open 
for determination whether the tenancy 
was at an end or not;—‘‘the question 


(a) B. L. R., Sup. Vol. 725. 


is open as to whether the tenancy was 
at an end or not, and if at an end, 
the ryot must fail in his suit.” 

Looking then to the plaintiff's case 
as regards his own tenancy, it seems 
to us that he has altogether failed to 
make out his right of occupancy. He 
was therefore only a yearly tenant, 
His own statement that he was dis- 
possessed at the end of the year is, 
under these circumstances, sufficient to 
throw him out of Court, The dispos- 
session was on the 27th Chaitra 1274. 
It is true that two or three days existed 
beyond that up to the end of the year. 
But we think in fact that the dispos- 
session was at the end of the year, and 
at a time when the defendaut `was 
entitled to dispossess him because 
his yearly tenure had ceased. 

The plaintiff, therefore upon the 
facts stated in the plaint, and upon the 
facts found in this case, cannot, we 
think, recover his jote. The only 
point upon which there might be 
some case made out for him is if the 
original jote was a perpetual jote. But 
there is no allegation of that sort. It 
is only alleged here that the plaintiff 
has a right of occupancy, and that the 
jote is transferable. That it is trans- 
ferable with the consent of the zemin- 
dar is undoubted, and such consent las 
been made out in this case, but there 
is no evidence, and indeed noallegation, 
that the original tenure of Mr. Lamb 
was of a perpetual nature. 

We reverse the decisions of the 
lower Courts, and dismiss the plain- 
tifs suit with costs in all the Courts. 


Mooxszszs, J. — I concur in dis- 
missing the suit of the plaintiff 
with costs. 


(ë) B. L. R., Sup, Vol., 1020, 
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Taramonee Dossee v. Birressur Mozoomdar (1). The cases 
of Juggut Chunder Roy v. Ramnarain Bhuttacharjee (2), 


Caowoaty Ajoodhia Persad v. Emambandee Begum (3), and Nunku 
Isman Cran- „Roy v. Mahabir Prasad (4), have no bearing on the present 


DRA SEN. 


point; still less have the cases of Huro Chunder Goho v. 
Dunn (5), Kalee Kishore Chatterjee v. Ram Churn’ Shah (6), 
Haran Chandra Pal v. Mukta Sundari Chowdhrain (7), and 
Jamir Gazi v. Goneye Mundul (8), which merely decide that 
atenant having a right of occupancy does ‘not forfeit it by 
sub-letting, as to which it may be observed that s. 6 of Beng. 
Act VIII of 1869 expressly recognizes the right to sub-let. 

‘It is submitted that the second question does not arise in this 
suit, which is broughtagainst the transferee alone. [Coucu, C.J.— 
It may possibly arise in this way,—if there is an existing right 
of occupancy, the plaintiff may not be entitled to recover posses- 
sion of the Jand.] As to that see Bibee Sohodwa v. Smith (9). 


In Buti Singh v. Murot Singh (10), the rights of the occu- 


Q) 1 W. R., 86. 

(2) Id., 126. 

(3) B. L. R., Sup. Vol, 725. 
(4) 3 B. L. Ra A 
(5) 6 W. R., Act 
(6) 9 W. R., 344. 


Ral, 56. 


(7) 1 B. L. R., A. 0., 81. 
(8) Ante, p. 278. 
(9) 12 B. L. B., 82. 


(10) Before Mr. Justice Phear and 
Mr. Justice Morris. 


The 20th September 1878. 

BUTI SINGH (Puarstirr) v. MURAT 
SINGH AND OTHERS (DEFENDANTS).* 
Right of Occupancy— Abandonment— 
Transfer of Portion of Jote— 

Custom. 


Mr. R. E. Twidale and Baboo 
Mohini Mohun Roy for the appellants. 


Mr. C. Gregory and Baboo Nil 
Madhub Sen for the respondents. 


Tue judgment of the Court was 
delivered by 


Pasar J.—We think that the 
judgment of the Subordinate Judge 
ig not entirely right upon the facts at 
which that Court arrived. Both the 
first Court and the lower Appellate 
Court were agreed in thinking that 
the defendants Nos.1 and 2 had failed 
in proving that they had an old gora- 
bandi right to their jote; but the 
lower Appellate Court, upon the evi- 
dence which it refera to, was of opi- 
nion that these defendants had gained 
a right of occupancy under the rent 
law, and that such a right of occu- 
pancy was in their village or in their 
neighbourhood, recognized as a trans- 
ferable right, irrespective of the will 
of the zemindar. It seems to us 
more than doubtful whether any 


* Special Appeal, No. 1651 of 1872, against a decree of the Subordinate Judge of 
Zilla Bhangulpore, dated the 26th July 1872, reversing a decree of the Munaf of 


Monghyr, dated the 7th June 1872, 
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pancy tenant had not been transferred. Gorachand Mustafi v. 


Madan Mohan Sikdar (1), 


it is submitted, was wrongly 
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decided. [Coucu, U.J.—That case appears to me to put the Caowpsar 
. . v, 

point on a wrong ground; itis nota question of forfeiture, but Isman Cuan- 

of abandonment; the tenant may abandon, and the landlord 


evidence could establish that a bare 
right of occupancy under the Act was 
transferable, irrespective of the will 
of the zemindar. But, however this 
may be, we are quite clear that the 
evidence upon which the Subordinate 
Judge bases his opinion is insufficient 
for that purpose. All the transfers 
to which he refers are in terms trans- 
fers of a goraband: vight; therefore 
the subject which was transferred by 
them was something very different 
from the bare occupancy right to this 
land, which was all that the Subordi- 
nate Judge found to be the right of 
the first two defendants. This being 
so, we think that the Subordinate 
Judge was wrong in holding that the 
transfer of the land in question from 
the first two defendants to the defend- 
ants of the second party was valid 
against the zemindar. 

At the same time it appears to us that 
the zemindar has not in this case the 
right to eject the second defendant. 
These defendants lave taken a small 

' portion only of the jote which the first 
defendants held, and the first defend- 
ants are still remaining in possession 
of that part of their jote of which 
they did not affect to make a transfer to 
the second defendants: also they have 
notin any sense abandoned the part 
of the jote which they have transferred 
to the second defendants; for we were 
told at the hearing of this case by the 
learned pleader who appeared for 
them that they were ready to take 


back or reassume possession of these 


DRA ŜEN, 


very lands: their responsibility to 


their zemindar for the rent remains as 
it was before the pretended transfer, 
and they are willing to take back the 

„land. Under these circumstances the 
plaintiff has no right to eject all the 
defendants; he could at the most eject 
the defendants of the second party for 
the purpose of putting in the defend- 

~ ants of the first party, which really 
is no ejectment at all. He has no 
right himself to recover possession. 
We think that the proper decree will 
be a declaration in favor of the plain- 
tiff that the tenure of the defendants 
Nos. 1 and 2 was not a gorabandi 
tenure transferable, irrespective of the 
will of the zemindar; and that the 
kabala which these 
granted to the defendants of the second 
party is void and inoperative as 
regards the plaintif. Further, we 
think that there should be an injune- 
tion against the defendants of the 
second party alone, restraining them 
from setting up against the plaintiff 
any title to this land as a jote based 
upon the footing of that kabala, 


defendants - 


We therefore reverse the decision: 


of the lower Appellate Court, and 
instead thereof make a declaratory 
order in terms which have just been 
mentioned. We also think that the 
appellant must have his costs of this 
appeal, and that each party should 
pay its own costs in the Courts below. 


(1) Ante, p. 279. 
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may accept the abandonment.] Here there was no abandonment 
or voluntary relinquishment. The tenant’s rights were trans- 
forr ed in execution of a decree against him. 
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Baboo Mohini Mohun Roy on the same side. 


Baboo Gopal Lal Mitter for the respondent.—The cases 


“velied on by the appellant’s pleaders do not decide the 


questions now raised. There is nothing in s. 6 of Beng. 
Act VIII of 1869 to show that the right is not alienable. 


- [Covon, C.J.—It is for you to show that the Act makes it 


alienable.] The right attaches to the tenure; it is a limitation 
of the zemindar’s rights. [Jaoxson, J.—The section begins :— 
“ Every ryot who shall have cultivated or held land for twelve 
years shall have a right of occupancy.”] Where a transferable 
tenure is held by one person at a fixed rent for eight years, and 
by his vendee at the same rent for twelve years, the vendee 
would doubtless be entitled to the benefit of the presumption 
created by 8. 4 of the Act. [Jaoxson, J.—You start with the 
assumption of transferability. ] 


Without calling on the appellant’s pleaders to reply, the Full 
Bench delivered the following judgments : — 


Covos, C.J. (AINSLIE, J., concurring).—In the judgment, 
by which this case is referred to us, it is found that Krishna 
Das was a ryot, and that he continued to be so down to the 
time when he sold his tenure to the defendant. The way 
in which the case comes before us does not allow us to 
consider whether Krishna Das really was a ryot or not. We 
must take the fact as found by the two learned Judges. I wish 
to prevent its being assumed that, upon the facts which appear 
in this case, I should have found that he was a ryot. 

The first question put to us is, whether the right of occupancy 
which Krishna Das had at the time of the sale to the defendant 
was transferred to him? 

-This is a question which must be considered and answered 

| independently of any custom. In answering it I wish parti- 
cularly to be understood as not giving any opinion respecting 


—, 
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rights of occupancy where there is a custom to transfer them. 
In these cases the landlord or zemindar may be supposed to 
have allowed the ryot to occupy according to the custom. If 
the ryot has by custom a right to transfer, the landlord may be 
supposed to have assented to the right of occupation which he 
gave to the ryot being transferred by him. There may be 
many cases in which a ryot may have a right by custom to 
transfer. We must exclude all these from neier non in 
answering this question. 

In my opinion it is to be answered solely with reference to 

the words of s. 6 of Beng. Aot VIII of 1869, by which 
the right is given, not for the first time, but on which it 
now depends, And whether, when Act X of 1859 was passed, 
this was the creation of a new right in a ryot, or the recognition 
by the Legislature of an existing custom to allow the ryot to 
continue to hold, does not make any difference in the construc- 
tion of the Act. Ifthe Act creates a new right, we must look 
at the words of it for what the right is, and if it recognizes a 
custom, it recognizes it only to the extent expressed, and the 
result ia the same. 
t- The words of the section are that “ every ryot who shall have 
cultivated or held land for a period of twelve years shall have 
a right of occupancy in the land so cultivated or held by him, 
whether it be held under potta or not, so long as he pays the 
rent payable on account of the same; but this rule does not 
apply to khamar, nijjote, or seer land belonging to the pro- 
prietor of the estate or tenure, and let by him on a lease for a 
term, or year by year, nor (as respects the actual cultivator) to 
lands sublet for a term, or year by year, by a ryot having a 
right of occupancy. The holding of the father or other person 
from whom a ryot inherits shall be deemed to be the holding of 
the ryot within the meaning of this section.” 

. These words appear to me to point to aryot having the right 
in land cultivated or held by him, and so long as he pays the 
rent, and to the right not being one which oan be transferred to 
some other person, It is a right to be enjoyed only by the 


{person who holds or cultivates and pays th the rent, and has done 
‘so for a period of twelve years. ‘It does not speak of his acquir- 
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ing a right which he might, having acquired it, transfer or make 
use of as a subject of property, but it seems intended to secure 
to axryot who has cultivated or held for twelve years a continu- 
auce of his cultivation or holding so long as he pays the rent. 
And the provision at the end of the section by which the holding 
of a father or other person from whom the ryot inherits is to be 
deemed the holding of the ryot, supports this construction, for 
it appears toshow that, except in that particular case, the hold- 
ing must be entirely by the person who claims the right. This 
is a law which imposes a restriction upon the proprietary rights 
of the zemindar or landlord, and aryot cannot claim under it 
any thing more than the words clearly give to him. There are 
not here, in my opinion, words of so doubtful a meaning that 
we should consider whether it would be just or equitable that 
the ryot should have the power to transfer. The ordinary 
onstruction of the words appears to me to be, that the right is 
nly to be in the person who has occupied for twelve years, and 
t was not intended to give any right of property which could 
e transferred. I would therefore answer the first question by 
saying that the right which Krishna Das had at the time of the 
sale was not transferable. The question, as I have said, is 
solely upon the: Act, and independent of the existence of any 
custom. 

The second question is, whether, if it was not transferred, is it 
still in existence in Krishna Das or his heirs, and being in exist- 
sgos will it prevent the plaintiff from ejecting the defendant? 

Now, if a ryot having a right of occupancy endeavours to 
transfer it to another person, and, in fact, quits his occupation, 
and ceases himself to cultivate or hold the land, it appears to 
me that he may be rightly considered to have abandgned. his 
right, and that nothing is left in him which would prevent the 
zemindar from recovering the possession from the person who 
claims under the transfer. And not only may he be considered to 
have abandoned it, but if the right which is given by the law is 
one which exists only so long as he holds or cultivates the land, 
when he ceases to do that, by selling his supposed right and put- 
ting another in his place, his right is gone and cannot stand in 
the way of the landlord’s recovering possession. If it were not 
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so, the law would become nugatory. The position of things 1874 
would be that the transfer by the ryot is invalid, and gives the NARTNDRA 
transferee no right to the possession, but the ryot could not Cmowpuuy 
recover possession from the transferee as he would be bound by Isman Cmax- 
his act of transfer; nor could the landlord recover possession ” oe 
because the outstanding right in the ryot would be 

in his way. The result would be that, although the 

transfer is invalid, the transferee would be able to 

keep possession and to set the landlord at defiance. I 

think in this case it may be considered either that the ryot has 
abandoned his right altogether, and therefore it cannot be set up 

as an answer -to the suit by the landlord for possession, or that 

his right has ceased, has been put an end to, because it existed 

only so long as the ryot himself continued to hold or cultivate 

the land. I would therefore in answer to the second question 

say that any supposed right which may be in existence in 

Krishna Das or his heirs will not prevent the plaintiff from 

ejecting the defendant. 


JACKSON, J.—I entirely concur in the judgment which has 
just been delivered, and have very few words to add. I should 
be inclined to describe the right, whether created or recognized 
by s. 6 of the Rent Act, as being a right resulting from 
the connexion between the occupying tenant and the land ae 
he occupies for a space of twelve years. The Act expressly 
declares that the holding of the father or other person from 
whom a ryot inherits shall be deemed to be the holding of the 
ryot; and there I think one may say that the well-known 
maxim inclusto unius, &o., would apply. 

As to the second question, the answer appears to me to be 
very cloar, for by the sale out and out to another person, the ryot 
voluntarily terminates that connexion between himself and the land 
which he had occupied, which is necessary to the existence of the 
right of occupancy. The law allows a subletting by a ryot who 
has a right of ocoupancy, though it does not permit the growth 
of aright of occupancy within aright of occupancy. So long as 
the ryot having a right of occupancy merely sublets the land, 
he maintains that connexion between himself and the land which 
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1874° is essential to the existence of the right; but when he has trans- 
Pee ferred his right to another, he no longer maintains that connexion. 
Cuownnzx I wish also to say that I expressly concur in the observations 
Isman Cmax- which the Chief Justice made at the outset of his judgment, 
DEN SHJ: namely, that we are dealing with this case on the facts found by 
the learned Judges who referred it, and by that we are limited. 
There is only one other observation which I wish to make as 
to the case of Bibee Sohodwa v. Smith (1). I do not apprehend 
that the learned Judges who decided that case meant to suggest 
that, after a ryot having aright of occupancy had parted with 
his right by transfer, and the zemindar had evicted the transferee: 
as having no right to occupy the land, the ryot might afterwards 
come in and insist upon the right he had voluntarily parted with 
as entitling him to enter upon the land. If, however, any such 
claim should hereafter be set up in any other case, it will doubt- 
less have to be considered. 


Parar, J.—I entirely concur with the Chief Justice. I under- 
stand the questions which are put to us to have reference solely 
to that pecular right of occupancy which I may call the creature 
of s. 6 of the Rent Law, and thatin the matter which is now 
before us, we are entirely disembarrassed, as the Chief Justiee 
has said, of all considerations which might affect, or enter into 
questions relative to the alienation of the right to hold and 
occupy land, founded on the element of custom, or otherwise. 
And it seems to me that under this hypothesis the questions 
which have been put to us in this reference are both immediately 
answered in the negative, when the view is taken of s. 6, as I 
think it ought to be, to the effect that the right of occupancy, 
which is the subject of this section, is rather of the nature of a 
personal privilege than a substantive proprietary right. I think 
that there can be no right of occupancy under the terms of this 
section other than in a person who is cultivating or holding the 
land as a ryot in the situation which is mentioned in this section; 
and that therefore a person can only have, this right who is _ 
actually cultivating or holding the land, and then only if he has 
cultivated or held the land as a ryot for a period of twelve years, 


(1) 12B. L. B., 82. 
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according to the rule for estimating that time which is prescribed _ 
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or holding of the person who sets up the right, and in the case Onoon 
where he has taken the cultivation or the holding of the land Isman Omax- 


by inheritance from a predecessor, then, constructively, the culti- 
vating or holding of that predecessor counts. The section does 
not give to any one other than the person who has actually held 
or cultivated land for the period of twelve years either by him- 
self alone, or by himself and his predecessor from whom he has 
taken by inheritance, together, the right of occupation which is 

the subject of the section. And if this beso, then it seems to be 
` plain upon the facts which the reference brings before us that 
‘Ishan Chandra Sen, the’ defendant in the case, has not a right 

of occupancy in the land which is the subject of suit, because 
, he has himself only cultivated or held it asa ryot for a period 
of a little more than eleven years, and the person who preceded 
him in the cultivation or holding thereof was not one from whom 
he took it by inheritance. His predecessor in the cultivation or 
holding was Krishna Das, from whom he_took by purchase. In 
that state of things he is not entitled d by the words of s. 6 to 
add any years of Krishna Das’s holding to the years of his own 
holding. And certainly Krishna Das, in the view that I have 
taken of the section, can have no right of occupancy in the 
land, because he is not now cultivating or holding it, but on 
the contrary has long been out of the occupation of it; he has 
not cultivated it; he has not held it in any sense whatever during 
the period of the last eleven years and upwards. To use the 
words of the section, he is not a person who is occupying or 
holding the land. 

The second branch, also, of the second question which has 
been referred to us, seems to be answered in the negative by the 
decision in Bibee Sohodwa v. Smith (1), a decision, the correct- 
ness of which has not yet been impeached—supported by me 
decision in Buti Singh v. Murat Singh (2). 

J concur in the judgment which has been delivered by the 
learned Chief Justice, and have nothing substantial to add to it. 


(1) 12 B. L. R., 82. (2) Ante, p. 284. 
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I ought, however, perhaps to remark with regard to an observa- 
tion which has been made on the case of Bibee Sohodwa v. Smith(1), 
that it was obviously not the intention of the Bench which passed 
that decision to say anything judicially as to whether or not the 
grantors or transferors of the jote in that case still had, in the 
events which had happened. any right to require possession of 
the land at the hands of the zemindar. All that that decision 
decided was that whatever the rights of the transferors as against 
the zemindar might be, those rights did not prevent the zemindar, 
under the circumstances of the case, from recovering possession 
of the land from a stranger. 


Morris, J.—I concur with the Chief Justice in thinking that 
both the questions referred to us should be answered in the 
negative. 


PRIVY COUNCIL. 





MAHOMED BAHADUR KHAN anv anoTuER (PLAINTIFFS) v. Te 
COLLECTOR or BAREILLY anp orauns (Deranpants). 


[On appeal from the High Court of Judicature, North-Western Provinces, 
Agra.] 


Limitation— Act IX of 1859, 8. 20—Forfeiture of Rebels Property. 


F 

Certain property, in the actual possession of a rebel, was confiscated by the 
Government in 1858. In a suit brought on 1st May 1865 to recover the property, 
it appeared that the plaintiffs were the sons and heirs of one M, who died in 
1864, legally entitled to, though not in possession of, the property in question ; 
that at the date of his death, and at the date of the confiscation, the plaintiffs. 
were minors, and that they came of age in 1861 and February 1864, respec- 
tively. Held, that the suit not having been brought within one year from the 
date of the confiscation was barred by s. 20, Act LX of 1859, 

There is no saving clause in Act IX of 1859 with respect to minors or 
parties under disability to sue, and such saving cannot be held to be implied 
upon any principle of equitable construction; nor can the saving clauses, 


(1) 12 B. L. R., 82, 


* Present:—Sin J. W. Coxviur, Siz B. Peacock, Sim M, E. Sanrn, 
Sie R. P. Connie, ann Siz L, Pues. 
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” contained in the general Limitation Act, XIV of 1859, be imported into a 1874 


special enactment. Manostrp 
Act IX of 1859 is iiy retrospective in its operation, and applies to Barano = 
. elaims to forfeited property which had been confiscated before its passing. = 
AR 


COLLROTOR OF 
SPEOrAL case submitted for the decision of their Lordships Bazetmtr. 


under the provisions of the 6th Regulation of the Order in 
Council, dated 13th June 1853. 


The suit in which the case was stated was brought to recover 
certain landed property which had belonged to the plaintiffs’ 
father Mahomed Tuffuzul Hossein Khan. The latter died in 
April 1854, leaving a widow Busti Begum and two sons, tha 
present plaintiffs, who were then infants. 

On 7th June 1854, Busti Begum applied to the Collector 
of the district to record the names of herself and her two song 
as owners of the property: but after investigation the Revenue 
Commissioner, on the 18th January 1855, decided that one Khan 
Bahadur Khan was the actual proprietor, and that the name of 
Mahémed Tuffuzul Hossein Khan had been registered merely 
as a nominal affair, and he ordered that Khan Bahadur’s name 
should be entered in the Government register as the owner of 
the property. Under that order Khan Bahadur Khan obtained 
possession, and remained therein until May 1858, when he was 
convicted as a rebel, and the property was confiscated by 
Government as belonging to him and subsequently sold by 
Government to different parties. 


In 1861 and February 1864, the plaintiffs respectively became 
of age; and on the lst May 1865, they brought the present suit, 
against the Collector of Bareilly and the purchasers of the pro- 
perty from Government, to obtain the cancelment of the sales 
and to recover possession with mesne profits. The Collector of 
Bareilly and some of the other defendants pleaded Act IX of 
1859 in bar of the suit. On the lst of August 1866, the Judge 
of Bareilly settled, among others, this issue, “ whether the suit 
was absolutely barred as against any and every party by the 
lapse of one year from the date of confiscation or attachment ?” 

The Judge was of opinion that the plaintiffs’ father, at the time 
of his death, was legally entitled to the property sued for; and the 
special case stated that, for the purposes of the case, it was to be 
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assumed that this opinion was correct;—he held, however, - 
that as to the elder plaintiff, the suit was barred by limitation ; 
but he gave a decree for the share claimed by the younger 
plaintiff, less the share of Busti Begum, with costs. 


The plaintiffs appealed to the High Court, and some of the 
defendants, including the Collector, presented cross-appeals, In 
the Collector’s memorandum of cross-appeal, it was submitted 
that, under the Regulations, even if the plaintiffs’ father had 
been entitled, the estate could not have been taken possession of 
by the Court of Wards, and that the suit was barred by s. 20, 
Aot IX of 1859. 

The High Court (Morgan, C.J., and Roberts, J.), confined 
their decision solely to the question as to whether the plaintiffs’ 
claim was barred by limitation. Their decision on the point ` 
was as follows :— 

“Tn the view which we take of the case, it is not necessary that we 
should consider whether or not the property claimed really belonged to 
the plaintiffs’ father, and on his death descended to the plaintiffs. It 
appears certain that, at and previous to the time of the conviction of — 
Khan Bahsdur Khan, it was in his possession and under his control, 
and that it was seized and confiscated as a portion of his possessions, 
If so, the plaintiffs’ right of suit to recover it is now barred by the 
operation of s. 20 of Act IX of 1859. By that section the rights of 
persons not charged with the offences therein referred to, in respect of 
any property seized as forfeited, or liable to be forfeited, are saved. But 
such saving is subject to the stringent proviso in the latter part of 
the section, whereby all rights of suit in respect of such property are 
taken away, unlesq the suit is instituted within one year from the 
seizure. The law being conceived in general terms, the Courts are not 
at liberty to introduce into it any exceptions, however just and 
reasonable they may appear, and however consistent with the principles 
on which laws of limitation are ordinarily based. The law in question 
is a special law, and this provision was probably designed to promote 
the speedy asseztion and adjudication of all rights put forward to 
forfeited property. The exceptions in favor of minority and other legal 
disability which the general law of limitation of suits (Act XIV of 
1859) contains have no place in this Act, and caunot be introduced by 
the tribunals, which are bound to give full effect to the law. Upon 
this priaciple the plaintiffs, notwithstanding that they were minors at 
the time of the seizure, can claim no exemption from the operation 
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The following questions (inter alia) were stated for the deci- 
sion of their Lordships,— Whether the suit of the appellants 
or either of them is barred by Act IX of 1859 or any other law 
of limitation? Whether, if it shall be decided that the appellants 
or either of them is barred by limitation, the Government 
respondent shall have any or what costs of this special case? 


Mr. Bell and Mr. Doyne for the appellants contended that 
having regard to the preamble of Act IX of 1859 and the tem- 
porary existence of the Courts to be established under it, an 
order from the Secretary to Government being sufficient to 
extinguish their jurisdiction, the whole Act must be construed 
to be of a temporary nature, and that all its provisions became 
inoperative when the purpose for which the Act was passed and 
the Courts established had ceased to exist. At all events the 
limitation clauses of the Act were not of a general nature, and 
could only be held to apply to suits instituted under the Act, in 
the Courts thereby established. The Act could not be taken to 
be retrospective, otherwise great injustice would be done in 
the case of a forfeiture having been declared a full year before 
the Act was passed, or where the year of grace had nearly 
terminated or partly elapsed at the date of passing the Act. 
Although the Act does not in terms save the rights of parties 
under disability such as minors, yet such saving must by equit- 
able construction be taken to be implied; or the saving clauses 
in Act XIV of 1859 should be held to be imported into Act IX 
of 1859. The case should be held to be governed by the, provi- 
sions of Act XIV of 1859, having regard to the circumstance 
that it was brought in the ordinary Courts of the country, and 
not before a Court established under Act IX, and that it was 
not the right, title, and interest of the rebel which yas in suit, but 
the title of an innocent person, the father of the appellants. 

r 


Mr, Forsyth, Q.C., and Mr. M, Chambers for the respondents 
were not called upon, 
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The judgment of their Lorpsurps was delivered by 


Sir Morraavus E. Smira.—The only question in this appeal, 


Coutxoror or Which comes before their Lordships in the shape of a special 


Barely. 


case, is whether the suit brought by the appellants against the 
Collector of Bareilly and the purchasers from the Government, 
to recover certain landed property in Bareilly, is barred by limit- 
ation. . The appellants claim the property as the heirs of their 
father, Mahomed Tuffuzul Hossein Khan, who died on the 22nd 
of April in the year 1854, The special case states that it is to be 
assumed for the purposes of the case that the father of the appel- 
lants was onhis death entitled to the property sued for. That state- 
ment is made only for the purpose of raising the question which is 
for their Lordships’.consideration on the Statutes of Limitation. It 
appears, however, upon the special case that before and at the 
time of the death of Mahomed Tuffuzul Hossein Khan, one 
Khan Bahadur Khan was in the actual possession of the pro- 
perty. That person became a rebel, and in May 1858 his pro~ 
perty was seized by the Government as forfeited on the ground 
of his rebellion. At the time of their father’s death, and of the 
forfeiture of the property, the appellants were minors. The 
elder appellant became of age in 1861, and the younger in 
February 1864. The present suit was brought ‘on the lst of 
May 1865, and at that time the elder appellant had been, as 
appears from these dates, of age for four years, and the younger 
appellant for upwards of a year.” 


The Act of Limitation which is relied on by the Government 
is Act IX of 1859. That Act was passed for the special pur- 
pose of providing a Court for the adjudication of claims by 
innocent persons upon the property of rebels which had been 
forfeited to the Government. -It established a special Court, 
consisting of three Commissioners, and suspended the action of 
all other Courts in respect of such claims, Special modes of 
proceeding are established, and various clauses in the Act relate 
to that special course of procedure. But there are provisions 
in the Act which relate not merely to the Court so established 
and the procedure under it, but are of a general character, and 
apply to the property forfeited in whatever Court the claims 
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may be made regarding it. One of those clauses is cl. 16, 1874 
which provides :—* Whenever any person shal] have been con- cue 
victed of an offence for which his property was forfeited to cits 
Government, no Court has power in any suit or proceeding Tas 
: . +4: . Cotr.xzcror op 
relating to such property to question the validity of the convic- “Basuuty. 
tion.” Ss. 17 and 18 are also clauses of a general nature, 
and so it appears to their Lordships is cl. 20, which contains 
the limitation on which the Government rely. The clause is 
this :— Nothing in this Act shall be held to affect the rights of ° 
parties not charged with any offence for which upon conviction 
the property of the offender is forfeited, in respect to any pro- 
perty attached or seized as forfeited or liable to be forfeited to 
the Government; provided that no suit brought by any party in 
respect to such property shall be entertained unless it be insti- 
tuted within the period of one year from the date of the attach- 
ment or seizure of the property to which the suit relates.” 
It was suggested that this limitation was meant to apply only 
to claims prosecuted before the Court of Commissioners estab- 
lished by the Act, and it was contended that the Act was of a 
temporary nature, and that its provisions fell with the purpose 
for which it was passed. But the Act is not made temporary 
by any enactment. It was in part repealed by the general 
repealing Statute of 1868, that is Act VIII of 1868, and the 
mode of repeal is significant. It is not altogether repealed, 
for the general clauses to which I have referred, including 
cl. 20, are saved from the operation of the repealing Act. 
The repeal and saving are both found in the schedule to 
Act VIII. It is clear from their being thus saved that these 
clauses were at that time considered by the Legislature to be 
of a general nature, affecting claims to property which had 
been forfeited, before whatever Court those claims might be 
prosecuted. , 
The words are perfectly plain—no suit brought by any 
party in respect of forfeited property shall be entertained 
unless it be instituted within the period of a year from the 
date of seizure. Itis true that this limitation is introduced 
by way of proviso. But their Lordships think that, looking 
at the various parts of the Act, and gathering the purpose and 
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intention ofthe Legislature from the whole, this was a substan- 
tive enactment; and that, although it appears under the torm 
of a proviso, it was a limitation intended by the Legislature 
toapply to all suits brought by any pons in respect of 
forfeited property. 

Assuming then that the case is within the Act, their Lord- 
ships will consider the other objections which have been raised. 
The answer first put forward was that this limitation could be 
held only to apply to some right, title, and interest—using the 
words of the ordinary execution Acts—of the rebel himself. 
Now it is obvious that this cannot be the right construction of 
the Act. It would be a wholly insensible enactment if it were, 
because the Act assumes that the interest of the rebel is for- 
feited, and it is only in respect of claims other than his that 
this limitation could operate. The Act is declared not to 
affect the rights of parties in respect of the property seized. 
« The property” is the thing seized as forfeited, whether it be 
land or a jewel, and the right referred to is the right of an 
innocent party, other than the right of the rebel, in that 
property. 

Another contention which seems to have been the only one 
urged in the High Court, as far as it appears from the judg- 
ment, is that a saving with respect to parties under disabilities 
must be taken to be by equitable consfruction’ implied in this 
clause. Their Lordships, however, think it is impossible that 
any Court can add to the Statute that which the Legislature has 
not done.- The limitation is enacted in plain and absolute 
terms. The Legislature has not thought fit to extend the period 
which it has prescribed to persons under disability. Where 
such enlargements haye been intended, they are found in the 
Acts containing the limitation, as in the general Act. This 
Act contains no such saving, and their Lordships would be 
legislating, and not interpreting, the Statute if they were to 
introduce it. 

It was said that the clauses in the general Statute, Act XIV 
of 1859, relating to disabilities, might be imported into this Act ; 
but this cannot properly be done. Act XIV is a code of 
limitation of general application. This Act is of a special kind, 
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after they came of age before the bringing of the present suit. 

One other objection requires to be noticed that this Act was 
not retrospective. Undoubtedly, Mr. Doyne was able to suggest 
cases in which hardship might arise to persons who would not 
have a full year to claim before they would be barred under the 
provisions of this Act, or even where the year might have 
elapsed between the date of the confiscation and the passing of 
the Act. Although hard cases may arise, their Lordships 
consider that the Act is plainly retrospective in its operation, 
and includes claims to forfeited property which had been con- 
fiscated previously to its passing. 

Their Lordships are of opinion that the judgment of the 
High Court is right, and they must humbly advise Her Majesty 
to afirm it. 


Mr. Forsyth.—One of the questions is “whether, if it 
shall be decided that the appellants or either of them is 
barred by limitation, the povoramens respondent shall have 
any and what costs of this special case,’ 

After a discussion on this question ni 

Sir M. Samira said :— According to the course of their Lord- 
ships’ decisions, the Government are entitled to the costs. 
Whether they will think that under the circumstances they 
should enforce payment of them from the respondent is for 


their consideration. 
Judgment affirmed, ` 


Agent for the appellants: Mr. W. D. H. Ochme. an 


Agents for the respondent Collector: Messrs, Lawford and 
Waterhouse, 
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Before Sir Richard Couch, Kt, Chief Justice, and Mr. Justice Ainslie. 


ANANDAKRISHNA BOSE ann axotuern v. W. VERNER. 


Land Acquisition Aot (X of 1870), 88. 24, 29, 80, 84, § 35 (1)~Appeal—~ 
Difference between Judge and Assessors—“ Amount of Compensation.” 


The “amount of compensation” in s. 24, Act X of 1870, must be taken to 
mean the whole amount of the award, and not the amount of the different 
items to be taken into consideration separately under that section; therefore, 
where the Judge differed wholly from one Assessor, and differed from the other 
Assessor in the amounts awarded for the different items, but agreed with him 


(1) Act X of 1870, 3. 24.—“ In 
determining the amount of compensa- 
tion to be awarded for land acquired 
under this Act, the Judge and Asses- 
sors shall take into consideration—- 

“ First—The market-value, at the 
time of awarding compensation, of 
such land; _ 

“ Secondly—The damage (if any) 
sustained by the person interested, at 
the time of awarding compensation, by 
reason of severing such land from his 
other land; 

“ Thirdly—The damage (if any) 
sustained by the person interested, at 
the time of awarding compensation, 


by reason of the acquisition injuriously ' 


affecting his other property, whether 
moveable or immoveable, in any other 
manner, or his earnings; and 

“ Fourthly—If, in consequence of 
the acquisition, he is compelled to 
change his residence, the reasonable 
expenses (if any) incidental to such 
change.” ' 

S. 29.— In case the Judge and one 
or both of the Assessors agree as to 
the amount of compensation, their 
decision thereon shall be final.” 

S. 30,—“In case of difference of 


opinion between the Judge and both 
of the Assessors as to the amount of 
compensation, the decision of the 
Judge shall prevail, subject to the 
appeal allowed under s. 35.” 

S. 34.—“ Every award made under 
this Part shall be in writing signed by 
the Judge and the Assessors or Assessor 
concurring therein, and shall specify 
the amount awarded under the ist 
clause of s. 24, and also the amounts 
(if any) respectively awarded under the 
2nd, 3rd, and 4th clauses of the same 
section, together with the grounds of 
awarding each of the said amounts.” 
à * p + 


= cd 
S.35.—“If the Judge differs from 
both the Assessors as to the amount 
of compensation, he shall pronounce 
his decision, and the Collector or the 
person interested (as the case may be) 
may appeal therefrom to the Court of 
the District Judge, unless the Judge, 
whose decision is appealed from is the 
District Judge, or unless the amount 
which the Judge proposes to award 
exceeds Rs. 5,000, in either of which 
cases the appeal shall lie to the Hig 
Court.” 
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in the total amount awarded,—Held, there was not such a difference of 
opinion between the Judge and both Assessors, as to give a right of appeal 
from the Judge’s decision under s. 35. 5 


APPEAL under the Land Acquisition Act (X of 1870) from 
the decision of Mr. F. L. Beaufort, who had been specially 
appointed to hear cases under the Act. 


The land in question was a plot containing 3 bigas 9 cottahs 
5 chittaks, situate on the bank of the river Hooghly, and being 
a portion of certain land in possession of Anandakrishna Bose and 
Shamlal Mitter, as executors under the will of Raja Sir Radha- 
kant Deb, deceased. The sum demanded by them as compensation 
was Rs. 1,24,962-3-6,—v7z., for the land, at Rs. 1,600 per cottah, 
Rs. 1,10,962-3-6; for the injury sustained by the severance of 
other property from the river frontage, Rs. 10,000, and Rs. 4,000 
for a pukka ghat, called the Raja’s Khas Ghat. The sum 
tendered by the Collector was Rs. 22,662-9-4, being an allow- 
ance of about Rs. 326-12 per cottah. He allowed sixteen years’ 
purchase, and calculated the annual rental at Rs. 1,419-6-7; 
but disallowed the claim of Rs. 10,000, and found that there was 
no damage under ss. 6 and 17 of the Act. In consequence 
of his being unable to agree with the owners as to amount of 
compensation, the Collector referred the case to the Judge under 
ss. 16 and 18 of the Act. Mr. Rowe and Baboo Rajendra Dutt 
were the Assessors appointed by the Collector and the executors 
respectively. Baboo Rajendra Dutt was also called as a witness 
by the owners to show the price which had been given for some 
land nearly adjoining that now in question, which had been pur- 
chased by Finlay, Muir & Co. for Rs. 500. He stated that in 
his opinion the land in question was more valuable than that 
purchased by Finlay, Muir & Co., but he had not in the pre- 
sent case made a personal inspection of the land. ` 

Mr. Rowe found that the yearly rental of the land was 
Rs. 1,682, including the Police and lighting rate, amounting to 
Rs. 163, which sum, being by the Act recoverable from the occu- 
piers, he deducted, leaving a total rental of Rs. 1,619. He 
allowed sixteen years’ purchase, making the amount Rs. 24,304. 
From this he deducted 8 per eent. on the yearly rental, Rs, 121-8, 
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and after a personal inspection added Rs. 1,500 for the value of 
the ghat, and Rs. 1,000 for severing a portion of the land. His 
total award was Rs. 26,682-8, the market-value of the Jand. 

Baboo Rajendra Dutt put’down the value of the land at 
Rs. 1,200 per cottah ; and found that the claims of Rs. 10,000 
for damages, and Rs. 4,000 for the ghat, were justifiable and 
reasonable. His award amounted to Re. 97,137. 

The Judge was of opinion that the valuation made by Baboo 
Rajendra Dutt was very much in excess of the real value of 
the property; and that his award for the ghat and for the 
severance was not based on any evidence, and that the account 
of Mr. Rowe was based apparently on an erroneous statement 
of the annual rental,but was otherwise referable to an equitable 
principle. He stated his award as follows :— 

“ The best test of the value of land is the amount of the annual pro- 
duce of it, because it may be assumed that the owner will realize from 
it as much as it is capable of yielding, and if he has neglected his own 
interests, still that account will show what the property is worth to 
him. I adhere also to the opinion that sixteen years’ purchase is a fair 
allowance. My valuation on this calculation is somewhat more than the 
valuation of Mr. Rowe, because he has, I think, deducted too much on 
account of the rates and taxes. In the absence of any evidence of the 
valae of the Rajo’s Khas Ghat, I willingly accept Mr. Rowe’s valuation 
of it, namely, Rs. 1,500 : but I doubt much whether the owners have 
any well-founded claim to the Rs. 1,000, which Mr. Rowe would award 
on account of the severance, as the adjoining property would not be 
injured by the severance apparently, and as that property is also about 
to be acquired. Something may be allowed on that account however, 
ond taking the whole account, I find that the net total of my valuation 
differs so slightly from the net total of Mr. Rowe’s valuation that I 
shall not express a dissentient opinion. I concur with Mr. Rowe in 
awarding Rs. 26,682-8, the value of the land.” 

To this sum was added the 15 per cent. allowed by the 
Act, amounting to Res. ‘4,002-6, making a total amount of 
Rs. 30,684-14, and interest at 6 per cent., from the date.on 
which the Collector took possession. 

From this.decision the executors appealed to the High Court. 
In the grounds of appeal it was stated that “whereas the 
amount: which the Judge proposes to award by his said decision 
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exceeds Rs. 5,000, and whereas the Judge does in and by his 
said decision in fact differ in opinion from both the Assessors as 
to the amount of compensation, therefore the claimants appeal 
to this Court for the following reasons (inter alia) :— 

“In determining the amount of compensation to be awarded 
for the land of these claimants, the Judge has not taken into 
consideration, first, the market-value of the land as apparent upon 
the evidence before him; secondly, nor the damage as proved 
before the said Judge to have been sustained by the claimants 
as the persons interested at the time of awarding compensation 
by reason of the acquisition injuriously affecting the other 
property of the claimants.” 


Mr. Montriou and Mr. Evans for the appellants, 


The -Advocate-General, offg. (Mr. Paul) and the Standing 
Counsel (Mr. Kennedy) for the respondent. 


Mr. Montriou contended that an appeal would lie. The 
amount awarded is above Rs. 5,000, and the Judge differs from 
both the Assessors; he differs from one entirely, and from the 
other as to the items of the account, though he agrees with him 
as to the total amount awarded. Thus they differ as to the 
amount of compensation, although they agree in awarding the 
same amount. By s. 24:—* The Judge and Assessors in deter- 
mining the amount of compensation shall take into considera- 
tion” certain items: first, the market-value ; secondly, the damage 
caused by severing the land, &. Here the Judge differs from 
both Assessors as to those items. S. 34.says that the award 
shall be in writing signed by the Judges, and shall express the 
amount awarded under the Ist and under the 2nd clause of s. 24; 
the intention therefore must have been that they should agree 
as to those amounts, otherwise they could not sign the award. 
The award does not show how much is given under cls. 1 and 2 
respectively. The Judge and the Assessors nominated by the 
Collector differ as to these amounts, but agree to amalgamate 
the sums, and give the same lump sum. This is not the kind of 
agreement contemplated by the Act; and such an agreement 
will not prevent an appeal. The grounds of appeal taken in 
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this case allege errors in the decision which make an appeal 


sista Boss necessary ; where that is so, and an appeal is not ahapiotely 


Yrnnan. 


barred, the Court will allow an appeal. 


Mr. Evans on the same side.—The intention of the Act is 
that a real bond fide opinion as to the amount of compensation 
should be arrived at by the Judge and the Assessors independ- 
ently, and the amount ig to be arrived at by considering the 
different amounts to be awarded under the different clauses of 
a. 24. [Coucu, C.J.—And the Judge finds the net difference 
between his estimate and that of Mr. Rowe is so slight that he 
agrees with him.] Itis submitted he has no right to waive the 
difference by which he practically takes away an appeal. The 
Judge did actually differ from both the Assessors, so that there 
was a right of appeal by s. 35; the Judge ought to have found 
Mr. Rowe’s estimate wrong. [Covon, C.J.—S. 35 gives an 
appeal in the case of difference of opinion as to the amount of 
compensation. Does not that mean the total amount ?] But the 
Act says ‘there must be an agreement of opinion in the award, 
and the award must contain a statement of the amounts awarded 
under different heads; implying thereby an agreement as to the 
amounts under those heads. The Judge differs from Mr. Rowe 
as to the market-value and as to the damage for severance. 
[AINSLIE, J.—The “amount of compensation ” in s. 24 means 
the total amount.] The Judge does differ in the total amount, 
but waives the difference as being slight; thereby depriving us 
of an appeal. Suppose the difference was very large, could the 
Judge have waivedit? [Covucn, C.J.—There would have been 
no impropriety in his doing so; you appear to think your right 
of appeal has been taken away. Mr. Montriou.—It is submitted 
that we had a right of appeal which has been taken away. 
Covon, C.J.—I do not think that isso.] The Judge having an 
actual difference of opinion from both Assessors was not entitled 
to deprive us of our appeal by expressing an agreement, 


The Counsel for the respondent were not called upon. 
The judgment of the Court was delivered by 


Coucu, C.J.—S. 24 of Act X of 1870 says that, in deter- 
mining the amount of compensation to be awarded, the Judge 
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secondly, the damage (if any) sustained by reason of severing 
the land from other land of the owner; thirdly, the damage 
(if any) sustained by the owner by reaon of the acquisition 
injuriously affecting his other property ; and fourthly, if,’ in 
consequence of the ‘acquisition, he is compelled to change his 
residence, the reasonable expenses incidental to such changes. 
S. 29 says that, in case the Judge and one or both of the Assessors 
agree as to the amount of compensation, their decision shall be 
final, Looking at s. 24, the amount of compensation must be 
taken to mean, not the different matters that are to be taken 
into consideration separately, but the whole compensation. In 
s. 35 the expression again occurs:—‘‘If the Judge differs from =, 
both the Assessors as to the amount of compensation, he shall 
pronounce his decision,” &c. 

Mr. Beaufort has stated that on some points he differs from 
Mr. Rowe in the manner in which he arrives at the amount of 
the compensation. He expresses a doubt whether there should 
be an allowance for the severance, but then he says that “ some- 
thing should be allowed on that account.” His doubt seems to ` 
be as to the amount to be allowed. He then says :—“ Taking the 
whole account I find that the net total of my valuation differs 
so slightly from the net total of Mr. Rowe’s valuation that I 
shall not express a dissentient opinion. I concur with Mr. Rowe 
in awarding Rs. 26,682-8 the value of the land.” 

When Mr. Beaufort says that he will not express a dissentient 
opinion from Mr. Rowe, and that he concurs with him in award- 
ing the sum named as the value of the land, I cannot read it as 
a difference of opinion between them as to the amount of com- 
pensation. I think the fair construction of what Mr. Beaufort 
says ia :—I do not in some of these matters entertain the same 
opinion as Mr. Rowe. I doubt whether his opinion on some of 
them is right; but the difference between us isso slight that I 
think I ought to waive my doubts, and ought not to dissent from 
him. There is not therefore such a difference of opinion 
between the Judge and the Assessors as entitles the party to an 
appeal. It is not a question of depriving him of an appeal. 
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There need not be words which will take away an appeal 
„ Which he would otherwise have had. Unless he brings himself 
within the words of the section, he is not entitled to any appeal. 
We must see whether the words are such as to give him an 
appeal in a case like the present. 5S, 34 indeed says that 
the award is to be written and signed by the Judge and the 
Assessors or Assessor concurring therein, and is to specify the 
amount awarded under the Ist clause of s. 24, and also the 
amounts (if any) respectively awarded under the 2nd, 3rd, and 
4th clauses of that section. If this is imperative, the award 
must state how much is given for severance. There might be a 
' difficulty in having ‘the award signed by the Judge and the 
Assessor, although they both agreed as to the total amount of 
compensation, if they entirely disagreed as to the amount to be 
given for severance; but I do not understand Mr. Beaufort as 
saying that he is not prepared to concur with Mr. Rowe in the 
amount to be allowed for severance when it comes to be inserted 
in the award. I understand him as meaning that he will agred 
to such an award, and I do not see that there would be any 
difficulty in having the award drawn up according to the direc- 
tions contained in s. 34. I think in this case there is no appeal 
to this Court. The appeal must be dismissed. 


Appeal dismissed. 


Attorney for the appellants: Baboo D. N. Bose. 
Attorney for the respondent: The Government Solicitor, 
Mr. Sanderson. 
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FULL BENCH. 





Before Sir’ Richard Couch, Kt, Chief Justice, Mr. Justice Jackson, 
Mr, Justice Phear, Mr. Justice Birch, and Mr. Juctice Morris. 


THE QUEEN v, OKHOY COOMAR SHAW. 
In TEB MATTER OF THE Petition or NAGENDRA LAL CHATTERJEE." 


Penal Code (Act XLV of 1880), s. 405— Partner— Criminal 
Misappropriation. 


A partner who dishénestly misappropriates or converts to his own use any 
of the partnership property with which he is entrusted, or which he has domi- 
nion over, is guilty of an offence under s. 405 of the Penal Code. 


Tas was an application under s. 297 of the Code of Criminal 
Procedure to call up the record of a case before the Canton- 
ment Magistrate of Dinapore, in which the petitioner, on the 
26th’ of January 1874, on solemn affirmation, charged Okhoy 
Coomar Shaw and others with the offence of criminal misappro- 
priation. The Magistrate, relying upon the decision In the 
matter of the Petition of Lall Chand Roy (1), dismissed the 
complaint, and discharged the defendants on the ground that, by 
a deed of partnership, the complainant and the accused were 
joint owners of the property in respect of which the criminal 
„misappropriation was alleged to haye been committed. The 
application was made before Couch, C.J., and Ainslie, J., who, 
differing from the decision In the matter of the Petition of 
Lali Chand Roy (1), referred to a Full Bench the following 
question :—‘* Whether, if a partner dishonestly misappropriates, 
or converts to his own use, or dishonestly uses or disposes of, 
any of the partnership property which he is entrusted with, or 
has dominion over, he is guilty of an offence punishable under 
the Penal Code?” 


The parties were not represented by Counsel. 
(1) 9 W. R., Cr. Rul., 37. 


* Criminal Appeal of 1874 against an order of the Cantonment Magistrate 
of Dinnapore, dated the 26th January 1874. 5) 
` 40 
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. The opinion of the Full Bench was delivered by 


Covos, C.J.—In this case a charge was preferred by the 
applicant against Okhoy Coomar Shaw and others before the 
Magistrate of an offence of criminal misappropriation. The 
Magistrate dismissed the complaint, and discharged the defend- 
ants on the ground that the complainant and the accused were 
partners, or, as he says in the first part of his judgment, that 
they were, according to a deed of partnership, joint owners of 
the property in respect of which the criminal misappropriation 
was alleged. He founded his decision upon a case in this Court-— 
In the matter of the Petition of Lall Chand Roy (1)—in which 
two of the learned Judges, Kemp, J., and the late Mitter, J., 
held that, if there was a partnership, there could not be a con- 
viction for criminal breach of trust. Elphinstone Jackson, J., 
appears to have doubted this, and not to have concurred with 
the other two Judges. He took a different view of the facts of 
the case, and also said that he was inclined to think that there 
might be circumstances under which one partner might be 
guilty of criminal breach of trust against another. 

An application was made to this Court before myself and - 
Ainslie, J., under s. 297 of the Criminal Procedure Code, to 
send for the papers, and to decide upon the validity, in point of 
law, of the Magistrate’s decision. 

Seeing that the Magistrate had acted upon a decision of this 
Court, we felt bound to refer the question for decision by a Full 
Bench, although I think, I may say, that we neither of us at 
the time entertained any serious doubt upon it, 

It appears that there is a decision of Markby and Birch, JJ., 
in the case of The Queen v. Gour Benode Dutt (2), in which those 


(1) 9 W. R, Cr. Rul, 37. Mr. T. D. Ingram (Baboos Poorno 
(2) Before Mr. Justice Markby and Chunder Mookerjee and Sham Lall 
Mr. Justice Birch. Matter with him) for the petitioners. 
i QUEEN v. GOUR BEN 
res Ges laces ted ates The judgment of the Court was 
The 4th December 1878 delivered by 


Penal Code (Act XLV of 1860), , pots 
a. 424— Partner — Fraudulent Re- Marrer, J.— The prisoners in this 
moval of Property. case have been convicted of dis- 


+ Application under s. 297 of the Criminal Procedure Code against an order of the 
Officiating Magistrate of Last Burdwan, dated the 22nd September 1878. 


VOL XI[LJ 


HIGH COURT. 


learned Judges have held that there may be an offence under 
s. 424 of the Penal Code; there may be a fraudulent conceal- 
ment or removal of property, whether the fraud is intended to 
be practised on creditors or partners. This case was not quoted 


honestly removing certain account- 

. books under s, 424 of the Indian Penal 
Code. It appears that the books in 
question were books of account belong- 
ing to a partnership, and I will assume, 
for the purposes of this case, that the 
Magistrate has found that the prisoner 
` Gour Benode Dutt was a partner in 
this business, and therefore, as a part- 
ner, tha books will be the property of 
himself jointly with his co-partners. 
The books were kept at the head- 
quarters of the firm at Outwa, and 
were removed by the prisoners at 
night, There had been some disputes 
between the members of the firm; and, 
upon the removal of the books being 
made the subject of a charge againat 
the prisoners, they denied having 
removed the books, and said that it 
was a false charge got up against 
them, 

Now it is contended before us that 
the prisoner Gour Benode Dutt, as 
being a partner in the concern, and 
having therefore a right to the custody 
of these books, could not be guilty of 
the offence ‘under s. 424. It is urged 
thats. 424 belongs to a class of offences 
which comprise concealment or removal 
of property so as to defrand creditors; 
and further that a person could not 
be guilty, criminally speaking, of 
removing property of which he himself 
is the owner. Now it is not necessary 
for us to enter into the question, 
whether or no a partner would have a 
right of removing books of the firm 


from their proper place of custody, | 


namely, the place where the business 
is usually carried on. Assuming that 
he has such a right, still it appears to 


us that the case falls within s. 424. 
It is found that the object of removal 
was to defraud his co-partners, and 
there is nothing in s. 424 which would 
justify us in limiting it, as we are asked 
to do, to offences in respect of creditors 
only, The heading of the Chapter 
is perfectly general—“ Of fraudulent 
Deeds and Dispositions of Property a 
and the words of the section are also, 
perfectly general, There is no reason 
why a man should not be criminally 
punished for defrauding his partner, 
just as he would be criminally punished 
for defrauding his creditors; nor is 
there any reason why a man should 
not fraudulently remove the property 
of a partnership just as he may frau- 
dulently remove the property which 
belongs to himself. There may not 
have been that particular sort of 
removal which is necessary to con- 
stitute theft; but what we are con- 
sidering is, not whether the prisoners 
are guilty of theft, but whether they 
are guilty of an offence under this 
section, and the offence which this 
section contemplates is such a removal 
or concealment of property,—in other 
words, such a change of the place in 
which the property is deposited as 
can be considered fraudulent. That 
having been found to be the case, I see 
no reason in point of law why this 
conviction should not stand. 

Mr. Ingram is also desirous to go 
into the facts of the case. I think it 
would be contrary to the practice of 
this Court, when the facts have been 
twice investigated and found against 
the prisoners, that they should be 
again reconsidered here. Assuming 
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when the application was made to us; but, if it had been, we 
should still have been under the necessity of referring the ques- 


_ tion to a Full Bench. 


the facts found to be correct, I think 
that the prisoners are rightly convicted, 

I wish to add that, in our opinion, 
the case which hag been referred to 
—The Queen v. Allah, Buksh (a)—is 
quite distinguishable from the present 
one. The observations of the Chief 
Justice in that case, we think, were 
only intended to apply to the facts of 
that case and the charge then under 
consideration. That was not a charge 


, 


under s, 424, nor was there any allu- 
sion to that section, but the charge 
was one of the theft under s. 378, and 
the Chief Justice only says that, if any 
offence had been committed at all, it 
certainly was not theft. 

The oase will, therefore, go back to 
the Magistrate of the District, who 
will give necessary orders for carrying 
out the sentence passed upon the 
prisoners. 





(a) Before Mr. Justice Norman, Offi- 
ciating Chief Justice, and Mr. Jus- 
tice Look. 


The 15th April 1871. 
THE QUEEN v. ALLAH BUKSH,* 


Penal Code (Act XLV of 1860), 
8, 878—Partner—Theft. 


Norman, J.—The facts of this case 
are as follow:—Kiamooddeen, the 
gomasta of a shop, called the shop of 
Mozuffer Meah, was coming out of 
the Small Cause Court with some 
books, a khatiyan and a jama-kharch 
account, belonging to that shop. Allah 
Buksh, who had a share in that shop, 
took these books out of the posses- 
sion of Kiamooddeen, and kept them 
against the will of Kiamooddeen, say- 
ing they were his. 

The Deputy Magistrate says: “ The 
fact of Allah Buksh having a right 
to the papers is not questioned in 
this case. He may have every right 
to them; but, so long as they are 
legally in the possession of another 
person, he can not get possession of 
them, except through the Civil Court. 


* Reference to the High Court under s, 


It matters little either whether he is 
any.special gainer by taking posses- 
sion of the papers, when the fact 
remains that he did take them, and 
that against the will of the com- 
plainant.” 

The Deputy Magistrate found Allah 
Buksh guilty of theft, and sentenced 
him to a fine of Rs. 10, and ordered 
the papers to be returned to the com- 
plainant. - l 

It appears to me that this conviction 
cannot be sustained, 

Kiamooddeen was the servant of 
the prisoner Allah Buksh and his 
partners, By s. 27 of the Indian 
Penal Code, it is declared that, when 
property is in the possession of a 


,person’s servant, it is in that person’s 


possession within the meaning of 
that Code. The Ahatiyan and jama- 
kharch account must, therefore, be 
taken to have been in the possession 
of Allah Buksh and his co-sharers 
at the time when Allah Buksh took 
them from Tiamooddeen. §. 3878 
doés not include under the offence 
of theft the case where one joint 
proprietor takes into his own sole 


434, Act XXV of 1861, by the Officiating 


Magistrate of Backerguuge, dated Barisal, the 27th March 1871, 
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We think the words of s. 405 of the Penal Code are large 
enough to include the case of a partner, if it be proved that he 


was in fact entrusted with the partnership property, or with a 


dominion over it, and has dishonestly misappropriated it or 
converted it to his own use. There is no reason that the case 
of a partner should be excepted from the operation of this 
section. Indeed, there is every reason that it should be included 
init. It is a question of fact whether there has been an entrust- 
ing of the property, or giving a dominion over it, sufficient to 
come within what is required. But if it be made out by the 
evidence, that one partner was entrusted by his co-partners with 
property or with a dominion over it, and that he had dishonestly 
misappropriated it, or dishonestly psed it in violation of the mode 
in which his trust was to be discharged, or of the agreement 
between the parties as to the use he was to make of the pro- 
perty, he ought to be tried for that offence. I, therefore, think 
we should say that the decision In the matter of the Petition of 
Lail Chand Roy (1) cannot be supported, and that the Magis- 


possession property belonging to him- 
self and his co-proprietors, which 
had been previously in their joint 
custody. If the law were as supposed 
by the Magistrate, no master could 
safely take bis own property from the 
hand of his servant: no partner in 
a business could safely take a rupee 
from the till for the,most urgent 
necessity. It may be that the accused 
did, or intended to do, some wrong to 
his co-sharers in taking possession of 
the books, But if so, the offence, if 


any, ia not theft. 
am of opinion that the conviction 


and order of the Deputy Magistrate 
must be quashed, and the fine re- 
funded. 


Locu, J.—To constitute the offence 

- of theft, there must be not only a 
taking against the will of the person 
in possession, but a taking dishonestly. 
The definition of “dishonestly,” as 


given in s. 24 of the Penal Code, 
is the doing anything “ with the inten- 
tion of causing wrongful gain to one 
person or wrongful loss to another 
person.” Did Allah Buksh take the 
book from the gomasta dishonestly 
as defined above? He does not appear 
tohave done so with any intent to 
injure his co-partners, or to derive 
gain to himself. It is true that the 
gomasta says in his examination that 
the papers showed an entry of Rs. 500, 
by not showing which the accused 
would gain. But there is nothing, to 
show that Allah Buksh intended to 
make away with these papers, and the 
gomasta admits that they were here- 
tofore in the possession of Allah Buksh 
and his two co-sharers. 

I do not think the charge of theft 
is made out, and I concur with the 
Chief Justice in quashing the convic- 
tion and directing the repsyment of 
the fine. 


(1) 9 W. R., Cr. Ral, 37. 
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trate ought to enquire into the charge, and determine whether, 
upon the evidence which may be produced before him, there is 
sufficient ground for putting the accused upon their trial, I do 


“not think that we can make an order of that kind in the Full 


Bench. The matter will, therefore, stand over until Ainslie, J., 
returħs (1). 


+ 


PRIVY COUNCIL. ' 





RANI MEWA KUWAR (Prammer) v. RANI HULAS KUWAR 
(DareNDanT). 


[On Appeal from the Court of the Judicial Commissioner of Oudh.} 


Agreement defining Shares of Parties in Immoveable Property—Deed of Com- 
promise—Limilation—Cause of Acton—Act XIV of 1869, a. F, ol. 12— 
Estoppel. 


An agreement by way of compromise of disputed’ title to immovenble 
estate, under which shares are allotted to the parties thereto, gives to each 
party a cause of action founded not merely upon contract within the mean- 
ing of Act XIV of 1859, s. 1, cl. 10, but upon the title which is acknow- 
ledged and defined by the agreement, and a suit brought to recover a share 
of the estate is governed by s. 1, el. 12. 

Those who rely upon ẹ document ag an estoppel must clearly establish 
its meaning ; if there is any ambiguity the constraction may be aided by look- 
ing at the surrounding circumstances, 


APPEAL from a judgment of the Judicial Commissioner of 
Oudh, dated the 19th September 1871, affirming a judgment of 
the Civil Judge, dated the 9th May 1871. 

The case arose on the following facts. One Raja Rattan 
Singh died in 1851, possessed of large estates, situate partly in 
the then native State of Oudh, and partly in the adjoining dis- 
trict of Bareilly in Rohilcund, which was under British rule. 
The plaintiff and one Chattar Kuwar were the daughters of 


(1) Ainslie, J., was at this time absent on leave. 
* Present :—Sre B. Peacock, Siz M. E. Suits, amp Siz R. P. Corser. 


- 
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Rattan Singh’s son Dowlut Singh, who had died before his 
father; and the defendant was the widow of one Khyrati Lal, 
the son of Rattan Singh’s daughter. On Rattan Singh’s death, 
disputes as to his property arose between his widows and the 
widow of Dowlut Singh; the latter alleging that Rattan Singh 
had become a Mahomedan, and that according to Hindu law his 
ancestral estates ‘thereupon vested in his son Dowlut Singh, 
whilst, on the other hand, it was stated that the Oudh property 
had been confiscated by the king of Oudh, and had, after Rattan 
Singh’s death, been granted as a matter of royal grace to his 
widow Rani Raj Kuwar, and would therefore in natural course 
descend to Khyrati Lal. These disputes were continued 
between Khyrati Lal and the plaintiff and her sister; but a 
compromise was ultimately effected between them, the terms of 
which were embodied in a deed dated the 21st July 1860. 
The parties therein declared that “regarding the dispute which 
existed for all the houses, lands and property left by Raja 
Rattan Singh, deceased, whether moveable or immoveable, 
ancestral or self-acquired, in the custody of the Court of 
Wards, situated in the district of Bareilly, Pilibhit, Shahjehan- 
pore, Budaon, &c., and in the province of Oudh,” they had come 
to amicable terms, and agreed to divide the whole property in 
the following shares, namely, 74 annas to Khyrati Lal, 44 annas 
to Chattar Kuwar, and 44 annas to the plaintiff; and that “ accord- 
ing to these rates the whole of the property shall be divided 
amongst the above, agreeably to a panchayat, to be convened 
for the purpose.” In a subsequent deed dated the 12th November 
1860, Khyrati Lal, the plaintiff, and her sister declared, that 
“whereas our case regarding rendition of accounts and division 
of the property left by Raja Rattan Singh, now in charge of 
the Court of Wards, was pending before Moulvi Mahomed 
Khyrooddeen” and others who were named and described as 
“members,” apparently referring to the panchayat appointed to 
make the partition. The document went on to state that “the 
same has now been amicably adjusted, and divided amongst 
ourselves according to our specific shares . . . . and the 
division under the blessings of Providence having been made 
accordingly regarding the whole property, . . . . we 
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have received our respective ‘shares. Now there is not the ` 
slightest dispute amongst us left unadjusted and unsettled, and 
there is not a fraction of such property which has not been 
divided amongst us.” Beyond the statement contained in this 
document there was no evidence that any partition by metes 
and bounds had been made. 

On the 5th November 1869, Chattar Kuwar and Khyrati Lal 
being then both dead, the plaintiff brought the present suit 
against Khyrati Lal’s widow, Rani Hulas Kuwar, to recover an 
84-anna share of three houses and an imambara situate in the 
City of Lucknow, of which 4} annas was claimed by the 
plaintiff in her own right and 4} as representative of Chattar 
Kuwar. . 

The defendant pleaded edverse possession from 1851, the date 
of the alleged royal grant to Rani Raj Kuwar, averring that 
the property in dispute had since then been in the sole posses- 
sion of Rani Raj Kuwar and herself; and she also submitted 
that the appellant was estopped from setting up her claim by the 
terms of the deed of 12th November 1860, which, according to 
her contention, admitted that a partition had been effected of all 
the Raja’s estate. The plaintiff, on the other hand, contended 
that the houses were, according to the true ¢onstruction of the 
deed of November 1860, excepted from the partition, and had 
been jointly occupied by herself, her sister and Khyrati Lal. 

The Civil Judge dismissed the plaintff’s suit, on the ground 
that by the terms of the deed of 12th November 1860, she was 
estopped from making any claim with respect to the property 
in question. On 17th January 1871, the Judicial Commissioner 
of Oudh (Sir George Couper) reversed the decision of the Civil 
Judge on the question of estoppel, and remanded the case to be 
considered on its merits, stating that the point to be determined 
was, who was in possession of the property. On the 9th May 
1871, the Civil Judge decided on evidence taken before him 
and a local Commissioner, that the plaintiff had never been in 
possession for the twelve years immediately preceding her suit. 

On the 19th September 1871, Mr. Currie, who had succeeded 
Sir George Couper as Judicial Commissioner, affirmed the 
decision of the lower Court, on the ground that the rights of 
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the parties were settled by the contract or agreement of July 
1860; and that the plaintiffs right of action was subject to 
the law of limitation applicable to actions for breach of contract, 
and consequently that her suit was barred by Act XIV of 
1859, s. 1, cl. 10. 

From this decision the plaintiff now appealed to Her Majesty 
in Council. 


Mr. J. H. W. Arathoon, for the appellant, contended that 
the Judicial Commissioner was wrong in his ruling as to 
the point of limitation. The suit was one for immoveable 
property, and was subject to s 1, ol. 12. The suit was 
brought within twelve years from the decease of the last 
heiress. There was no breach of the contract of 1860 till 1868. 


Mr. Cave and Mr. Horace Smith, for the respondent, con- 
tended that, according to the true construction of the deed of 
12th July 1860, the houses in dispute were not included therein. 
Otherwise, that by the true construction of the deed of 12th 
November 1860, the appellant was estopped from saying . that 
she had not received possession of her share of the property 
comprised in the compromise of July 1860. They supported 
the judgment of the Judicial Commissioner upon the question 
of limitation. 


Mr. Arathoon in reply. 
The judgment of their Lorpsarrs was delivered by 


Sır M. E. Smira.—This is a suit brought by Rani Mewa 
Kuwar, the grand-daughter of Raja Rattan Singh, against 
Rani Hulas Kuwar, the widow of Khyrati Lal, who was a 
grandson of the Raja, to, recover 84 annas share of three 
houses and an imambara situate in the city of Lucknow. The 
appellant claims 4} annas in her own right, and 4} as the repre- 
sentative of her deceased sister, Chattar Kuwar. 

The claim arises in this way :—The property in dispute, ia 
is in Oudh, belonged, with other considerable property in 
Rohilcund, to Raja Rattan Singh, who diedyin 1861. It is 
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said that he became a Mahomedan, and that, according to Hindu 
law, his ancestral property thereupon vested in his son, Dowlut 
Singh, the father of the appellant, and her sister. Dowlut 
Singh died before his father, and in consequence of his having 
so pre-deceased him, and having no male issue, the property of 
the Raja Rattan Singh would have descended to the grandson, 
Khyrati Lal, whose widow, Hulas Kuwar, is the defendant 
and present respondent, unless the conversion of the Raja, and 
the consequent vesting of the estate in Dowlut Singh, was 
established. The defendant raised a further question, namely, 
that the property of Raja Rattan Singh had been confiscated 
by the King of Oudh, and had, after the Raja’s death, been 
granted by the King as an act of grace to his widow, Rani Raj 
Kuwar, and that on her death it descended to Khyrati Lal as 
her legal heir. It appears that questions arising out of this 
alleged conversion to Mahomedanism of the Raja, and respect- 
ing the confiscation, were contested between the widows of the 
deceased Raja, Rattan Singh, and of his son, Dowlut Singh ; 
and after their deaths the controversies were renewed between 
Khyrati Lal and the respondent and her sister. After these 
controversies, and avowedly to put an end to the disputes, a 
compromise was effected between the parties, the terms of which 
are found in what is described as a deed of agreement of the 
2ist July 1860. It is essential to the determination of the 
questions in this appeal to consider what is the effect of this 
agreement and of a subsequent one which was entered into at a 
later period of the same year, namely, on the 12th of November, 

The first agreement is made between the contending parties, 
Khyrati Lal and his cousins, Rani Chattar Kuwar, and the 
present appellant, Rani Mewa Kuwar, the daughters of Dowlut 
Singh. Itis this: “ We,” describing the parties, “do hereby 
declare that, regarding the dispute which existed for all the 
houses, lands, and property left by Raja Rattan Singh, 
deceased, whether moveable or immoveable, ancestral or self- 
acquired, in the custody of the Court of Wards, situated in the 
district of Bareilly, Pilibhit, Shahjehanpore, Badaon, &c., and 
in the province of Oudh, we have, whilst in the perfect enjoy- 
ment of our senses, and without being under any kind of 


\ 


VOL. XUN] PRIVY COUNCIL. 


compulsion or coercion, come to amicable terms in the presence 
of Mr. John Inglis, Collector of Bareilly, and agreed to regard 
she whole property as if it were one rupee, and to divide it into 
the following shares: 74 annas as the shareof Khyrati Lal, 44 
annas as the share of Rani Chattar Kuwar, and 4} annas as the 
share of Rani Mewa Kuwar.” ‘That is an agreement that the 
whole property left by the Raja Rattan Singh, as well that in 
Rohilcund as that in the province of Oudh, shall be divided in 
those shares. Then comes a provision for a division of the 
property, according to those shares, by a partition by metes and 
bounds. That part of the agreement is this: “ According to 
these rates the whole of the property shall be divided amongst 
the above, agreeably to a panchayat to be convened for the 
purpose; that we shall not retract from this proposed division ;” 
and then declaring that it should be a final agreement between 
them. It is undisputed that this agreement relates to the whole 
of the property of Raja Rattan Singh, as well that in Oudh 
asin Rohileund. It fact that is the case on the part of the 
respondent as well as that on the part of the appellant. Both 
agree that this agreement was intended to settle the disputes 
relating to the whole of the property left by the Raja. Now 
there is no evidence to be found in the record of an actual 
partition of the property, either in Rohilecund or in .Oudh, 
pursuant to the terms of this agreement; but it is said on the 
part of the respondent, the defendant, ‘that by the subsequent 
agreement, to which I have alluded, of the 12th November 1860, 
there is an acknowledgment on the part of the present appellant 
and her sister whom she represents, that a partition had taken 
place of the whole property, as well the property in Oudh as in 
Rohilcund,—an acknowledgment which binds them by way of 
estoppel; and that, under those circumstances, the present 
claim of the appellant to a share of the houses in Lucknow 
must be defeated. This document is in ambiguous language, 
and some care is required in considering what is the effect of 
the language used in it. It may here be said that those who 
rely upon the document as an estoppel,—the nature of an 
estoppel being to exclude an enquiry by evidence into the 
truth,—must clearly establish that it does amount to that which 
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they assert. Now the document is this: “ We Khyrati Lal 
in person,” and the appellant and her sister by their attorneys, 
“the principals, being heirs of Raja Rattan Singh, deceased, 

do hereby declare that, whereas our case regarding rendition 
of accounts and division of the property, left by Raja Rattan 
Singh, now in charge of the Court of Wards, was pending before 
Moulvi Mahomed Khyrooddeen,” and other persona, naming 
them, and describing them as “ members,” and their Lordships 
understand that they were a committee of persons, or a panchayat, 
appointed to make a partition. The document goes on, “ the 
same has now been amicably adjusted and divided amongst 
ourselves, according to our specific shares,”—that is, the shares 
mentioned in the first agreement,—‘ under the auspices of 
Mr. John Inglis, Collector of Bareilly, and the division, under the 
blessings of Providence having been made accordingly regarding 
the whole property, viz., cash, furniture, villages (mortgaged 
and free from mortgage ), houses and shops, cash deposited in 
banks and treasury, other property moveable of every descrip- 
tion, and books, we have received our respective shares. Now 
there is not the slightest dispute amongst us left unadjusted 
and unsettled, and there is not a fraction of such property which 
has not been divided amongst us. We have, therefore, filed 
this razinama, acknowledging division of property and 
settlement of accounts, in the Court of the above-mentioned 
Deputy Collector that it may prove of use hereafter.” There 
are undoubtedly words in this agreement which, taken by 
themselves, are sufficient to comprehend the whole of the 
property which was the subject of the first agreement; but the 
words which occur in the commencement of the agreement 
appear to their Lordships to be the governing words of the 
instrument, as far as the property included in it is concerned, 
and those words are: ‘ Whereas our case regarding rendition 
of accounts and division of the property left by Raja Rattan 
Singh, now in charge of the Court of Wards.” Now the only 
property which could have been in charge of the Court of 
Wards was the property in Rohilcund. Notwithstanding 
therefore the large words to which I have referred, viz., “ Now 
there is not the slightest dispute amongst us left unadjusted and 
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unsettled, and there is not a fraction of such property which has 
not been divided amongst us,” their Lordships think that the 
reference made in that wide clause by the words “such property ” 
limits its application to the property described in the commence- 
ment of the agreement, namely, the property “ now in charge of 
the Court of Wards.” Undoubtedly there is some room for the 
‘contention that the words “ now in charge of the Court of Wards” 
were not intended to limit the agreement to property which was 
really in the Court of Wards, but were inserted by mistake and 
by misapprehension of the parties, who might have thought that 
the property in Oudh was in charge of the Court of Wards of 
the district of Bareilly. Their Lordships do not fail to notice 
that property was described as being in the custody of the Court 
of Wards in the first agreement, but there the description is not 
confined to property in the Court of Wards, but the words “ and 
in the province of Oudh” are inserted, apparently for the purpose 
of showing that the agreement was intended to comprehend 
lands in that province as well as those in Rohilcund. There are 
no such words in the agreement of November, and upon the 
whole their Lordships think that that agreement may properly 
be confined to the lands in Rohileund which were really in 
charge of the Court of Wards. 

It will be observed from what has been already said that their 
Lordships have felt that this document is ambiguous, and this 
being so, the construction of it may be aided by looking at the 
surrounding circumstances. If it had appeared that the 
appellant had had possession for a long number of years of some 
property which had belonged to Raja Rattan Singh in Oudh, 
and the respondent and those she represents had been in 
possession of other property which had belonged to the Raja, 
it might have been inferred that a partition had been made by 
agreement, and that the parties were content to hold what they 
bad so agreed to take without any formal partiton by a panchayat. 
But upon looking at the circumstances which were relied upon 
by the respondent’s counsel, Mr. Cave, to support that 
presumption, it appears to their Lordships that they fail to do 
so. The first circumstance relied on was that in addition to the 
four houses which are the present subjects of dispute, there 
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was a fifth house which, it was said, had belonged to Raja 
Rattan Singh, and had been in the possession of the appellant 
and her sister and her sister’s husband. But the evidence, when 
examined, really fails to make out that that house was a 
part of the property of Raja Rattan Singh; on the contrary, 
there is a great deal of evidence to show that it was the | 
separately acquired property of Dowlut Singh, the father of the 
appellant, and was no part of the estate of the Raja. The 
title to that house is, at least, left in doubt,.and it was for 
the respondent, if she relied upon the circumstance of the 
appellant’s having the ownership and possession of the house as 
presumptive proof of the partition, to have shown clearly that 
it formed part of the property of the Raja. 

The other circumstance strongly relied on was that there had 
been an acquiescence of nine years, from the date of the 
agreement in 1860 to the commencement of this suit, in the 
possession of the four houses now claimed remaining with the 
respondent. But again upon investigation their Lordships 
think that there was no acquiescence from which they could 
safely presume there had been a partition. „It seems that, upon 
the death of the appellant’s sister, Rani Chattar Kuwar, the 
appellant brought a suit against her husband, Oudh Behari 
Lal, to recover from him her sister’s 4} annas shares in the houses 
now in dispute. That suit was commenced apparently in the 
year 1866. The defence to it was that Behari Lal was 
entitled to the property in another right,— it is not necessary to 
say what right he setup. The present appellant succeeded in 
that suit in the lower Court and also upon appeal in the High 
Court of the North-West Provinces. Now in that suit she 
claimed, as against her deceased sister’s husband, her sister’s 
share in this very property. It seems incredible if she was 
aware she and her sister had no right to this property, and thut 
it had gone ‘under a partition to Khyrati Lal, that she should 
have instituted that which would have been, so far as regards 
this property, an entirely useless suit. It is perfectly true that 
nothing which occurred in the progress of that suit can be 
evidence against the present respondent, who was no party to 
it; but the suit is so far material and relevant that the present 
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appellant, having obtained a decree against the sister’s husband, 
Oudh Behari Lal, endeavoured to execute that decree by 
obtaining possession in due course of law of the houses, and was 
resisted by the present respondent, who was then in possession 
‘of them. These facts seem to negative anything like 
acquiescence on the part of the appellant in a supposed 
‘partition by which these houses were allotted and assigned to be 
held in severalty by the respondent, or by Khyrati Lal, whom 
she represents. 


Under these circumstances the case simply comes to the 


question of the right of the appellant under the agreement of 
July 1860. That agreement assumes that the parties were 
severally claiming, by virtue of some right of inheritance, the 
property of the Raja Rattan Singh; that there were questions 
between them which might disturb the rights which each 
‘ claimed, and it was better, instend of a long litigation, to settle 
these rights, and they do settle them by arriving at this agree- 
ment, which provides that the property shall be held in certain 
shares, and shall be divided according to those shares. A 
partition according to those shares has never taken place, and 
the respondent is in possession of the entirety of the houses in 
Oudh and the imambara. Unless, therefore, the title of the 
present appellant is barred by limitation, she has, in their 
Lordships’ opinion, a right to a decree for the shares of those 
houses assigned to her and her sister, whom she now represents, 
by the agreement. . 

Their Lordships in coming to this conclusion have arrived 
at an opinion in accordance with that of the Judicial Commis- 
sioner from where this appeal comes to Her Majesty. The 
Judicial Commissioner states that he has no doubt that the 
agreement of November 1860 did not include the property in 
Oudh. He says:—* I shall have to refer again to the agreement 
effected by the disputants in July 1860. I,deem it necessary 
to record my concurrence in the ruling of my predecessor in 
regard to the deed of November 1860. It is clear from the 
terms of that document that it referred solely to that portion 
of the property of the late Raja Rattan Singh that was 
situated within the jurisdiction of the Collector of Bareilly. 
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1874 It sets forth that ‘Whereas our case regarding rendition of 
Rant Mewa accounts ‘and division of the property left by Raja Rattan 
PE ee Singh, now in charge of the Court of Wards, was : pending 

Kowar before certain arbitrators, an amicable adjustment has been 

made, and the whole property divided.’ The property situated 
in the province of Oudh and claimed in the present suit was 
not under the charge of the Court of Wards of the Bareilly 
District, and could not therefore have been included in the 
division referred to in this document.” So far, therefore, their 

_ Lordships entirely agree with the judgment of the Judicial Com- 
missioner. The way the case came before him ultimately was’ 
this,—the Civil Judge of Lucknow having at first decided, 
contrary to the above view of the Judicial Commissioner, that 
the agreement of November 1860 did include the Oudh pro- 
perty, and was an estoppel, was overruled by a former Judicial 
Commissioner, Sir George Cowper, who remanded the case for 
an enquiry as to the possession of the houses. The Civil Judge, 
on this remand, seems to have thought he must enquire who had 
had possession during the last twelve years, and finding that the 
respondent and her predecessors had been in possession for more 
than twelve years, he held that the suit was barred by the Statute 
of Limitations. 

' The Judicial Commissioner, when the case came before him on 
final appeal, held that the claim of the appellant was based on 
the agreement of July 1860, and that limitation only ran from 
that date; but he thought the limitation of six years was 
applicable to the suit, The judgment of the Judicial Com- 
missioner was that the case of the appellant rested upon the 
agreement of July 1860, and that so resting upon a contract, 
the case. was within the 10th clause of s. 1 of Act XIV of 
1859, and barred by it, inasmuch as the action was not brought 
within six years from the date of that agreement. Now their 
Lordships are of opinion that the 10th is not the clause which 
is applicable to the present claim, but that the suit is really 
‘brought for the recovery of immoveable property, and that the 
clause which properly applies to it is ol. 12 of s. L 
The compromise is based on the assumption that there was an 

antecedent title of some kind in the parties, and the agreement 
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acknowledges and defines what that title is, The claim does 
not rest on contract only, but upon a title to the land acknow- 
ledged and defined by the contract, which is part only of the 
evidence of the appellant to prove her title, and not all her 
case. It therefore seems to their Lordships that the suit is not 
founded on contract or for a breach of it, but that it is a suit 
for the recovery of immoveable property “to which no other 
provision of the Act applies,” and so within ol. 12; conse- 
quently, in their opinion, the proper limitation of the suit is 
twelve years, andit has not been contended at the bar that if 
that be the period of limitation the present suit is barred. 

_ For these reasons their Lordships, agreeing in the view of the 
merits of the case taken by the Judicial Commissioner, but 
differing from him as tothe effect of the Statute of Limitations, 
must humbly advise Her. Majesty that his judgment ought to be 
reversed, and that a decree ought to be made that the appellant 
is entitled to the possession of the 84 annas share of the pro- 
perties in Oudh, the subject in dispute in the suit. The appel- 
lant to have the costs in India, and of this appeal. - 


Appeal allowed. . 
Agent for the appellant: Mr. T. L. Wilson. 


Agents for the respondent: Messrs. Watkins and Lattey.: 


42 


323 


1874 


Raxt Mswa 


Kuwar 
LA 
Rant Hunas 
KUWAN 


‘324 


1874 


April 11. 


BENGAL LAW REPORTS. (VOL. XIII. 


FULL BENCH. 





Before Sir Richard Couch, Kt., Chief Justice, Mr. Justice Kemp, Mr. Justice 
L. S. Jackson, Mr, Justice Phear, Mr. Justice Markby, Mr. Justice Glover, 
Mr. Justice Ainslie, Mr. Justice Pontifex, Mr. Jushce Birch, and Mr. 
serine Morris, 


THE QUEEN v. MAHOMED HOOMAYOON SHAW." 


t 


Alternative Charge—Finding—False Evidence—Contradictory Statements— 
Criminal Procedure Code (Act X of 1872), 8. 455, Sch. tti—Penal Code 
(Act XLV of 1860), s. 193. x 


Where a person was convicted of giving false evidence upon an alternative 


‘charge in the. form ‘given in Sch. iti of the Criminal Proctdure Code, 


Held, by the majority of the Court (Jacxson and Pusar, JJ., dissenting), that 
the conviction was good, notwithstanding the jury had not distinctly found 
which of the two statements charged was false. 

Held, per Jaoxsow, J., that such a charge is bad, and further that an alter- 
native finding upon such charge is invalid. 

Held, per Pusan, J., that, although a person may be lawfully tried upon 
such a charge, still the Court or jury must, for a conviction, find specifically 
which branch of the alternative is true. 


THE question arising in this case was as to the validity of a 
conviction upon a charge of giving false evidence framed 
in the alternative. The matter was referred for the opinion of 
a Full Bench by Jackson and Mitter, JJ. The facts appear 
sufficiently in the observations made by the former Judge on 


referring the case. , . 


Jackson, J.—The offence of which the prisoner is convicted 
is stated in these words :—“ That he did, on or about the 23rd 


_day of January 1873, at Alipore, in the course of the trial of 


Tulsi Das Dutt:and Mahomed Latif on a charge of cheating, 
state in evidence before Moulvi Abdul Latif, Deputy Magistrate 
at Alipore, that the greater part of the furnitures was sent by 


* Criminal Appeal, No. 656 of 1873, against an order of the Officiating 
Additional Sessions Judge of the 24-Pergunnas, dated the 12th August 1873. 
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me to that house (viz., the house at Chitpore), and a small portion 
by Belilios and Zehuruddin; aud that he did, on or about the 
13th day of February 1873, at Alipore, in the course of the trial 
of J. R. Belilios, Tulsi Das Dutt, and Mahomed Latif, in the 
same case of cheating, state in evidence before Moulvi Abdul 
Latif, Deputy Magistrate at Alipore, that Belilios never sent any 
furniture of hia own or of any one else to that house (viz., the 
house at Chitpore), nor was any of the furnitures in that house 
‘belonging to Belilios ;”—and it is said that one of these two con- 
tradictory statements, the prisoner “ either knew or believed to be 
false, or did not believe to be true, and that he has thereby 
committed an offence punishable under s. 193 of the Indian 
Penal Code.” It is not found that one or the other of these 
statements is in fact false, or that either of such statements, if 


false, was intentionally given, but the conviction manifestly resta 


upon the simple circumstance that the two statements are con- 
tradictory one of the other. It has been contended that neither, 
& 193 or s. 72 of the Indian Penal Code, nor any provision of 
the Criminal Procedure Code of 1872, justifies such conviction. 
There is a ruling of the Full Bench in the case of Zhe Queen v. 
Musst. Zamiran (1) which supports the conviction, but the 
authority of that decision has been questioned in several later 
cases, viz., the caseof The Queen v. Mati Khowa (2), the case of 
The Queen v. Namal (3), and the cases of The Queen vı Soonder, 
Mohoorie (4), The Queen v. Kalichurn Lahoree (5), and The 
Queen v. Bidu Noshyo (6). For myself I feel bound to say that I 


(1) B. L. R, Sup. Vol., 621. Procedure Code (Act XX V of 1861), , 
(2) 3B.L.R, A. Cr, 36. s. 381. , 
(3) 4 B. L. R., A. Cr., 9. following j ts delia 
(4) 9 W. Ru, Or. Rul, 26. Toan tae aaah aad 
(5) Id., 54. 


(6) Before Justice Sir C. P. Hobhouse, Hoexouss, J.—I should have pre» 
Bart., and Mr. Justice Markby. ferred in Poen igs the Judge 
had come to a distinct finding on one 

SRO or other of the alternative charges 
Tae QUEEN v. BIDUNOSHYO axp made against the prisoners, and that 
ore some attempt at least should have 

Alternative Finding—False Evidence— been made to obtain evidence upon 
Contradictory Statements—Criminal one or other of the said charges before 


* Criminal Appeals against orders of the Officiating Sessions Judge of Rungpore, 
dated the Ist February 1869. 
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always entertained the contrary opinion. I expressed that opinion 
on the occasion of a case.coming before the English Committee 


judgment was given, and a finding 
arrived at in what is known as the 
alternative form. 

I cannot tell from the records in 
these cases whether or not such evi- 
dence was available, but it seems at 
first sight that no attempt was made 


` to procure it, and whether the alter- 


native finding be legally good or not, 
it.is certainly not in the interests of 
justice to be resorted to, until both 
the Committing Officer and the Bes- 
sions Judge are satisfied that no 
reliable evidence is procurable in sup- 
port of one or other of the two 
charges. 


It is quite certain, however, that we 


cannot now obtain any finding of - 


the Judge on either of the charges 
separately, for he is no longer Judge 
of the district, nor can we expect 
after ‘this lapse of time to obtain any 
satisfactory finding on a retrial. 

I think, therefore, we must take the 
record as it stands, and decide upon 
that record as to the guilt or inno- 
cence of each one of the prisoners. 


No. 66. 
In this case the prisoners were each 


of them charged with giving false’ 


evidence in one or other of the follow- 
ing, instances, viz. either before the 
Magistrate in stating that a certain 
person was killed by one Eku, or 
before the Sessions Judge in stating 
that that certain person died of 
anake-bite. 7 ` 

They all pleaded guilty to the first 
charge. i 

The Judge and the assessors were 
equally unable to decide upon which 
one of the alternative charges, Gahori 


, 


Mundul, one -of the prisoners, . was 

guilty; and so the Judge, concurring 

with the assessors, came to what ia 

well known in our procedure. as-an 

alternative finding, to the effect that 

Gahori was guilty either of an offence 

under the first or under the second ° 
charge, and upon this finding the Judge 

sentenced the said prisoner to . one 

year’s rigorous imprisonment. 

The Judge differing from the assess- 
ors thought himself able to decide that 
the rest of the prisoners before us were 
guilty of the charge of giving false 
evidence when they stated that the 
deceased died of snake-bite, and so he 
found them guilty under that charge, 
and sentenced each of them to three 
years’ rigorous imprisonment. He 
relied entirely on “the evidence of, 
the medical officer.” That evidence 
was to the effect that, though the 
post mortem examination of the 
deceased showed no marks of snake- 
bite, and did show marks of violence 
such as to lead him to the opinion that 
the deceased died by strangulation, yet 
that some of the internal appearances 
of death by snake-bite would be like 
those of death by strangulation. 

This evidence is not, in my judg- 
ment, sufficient evidence to warrant 
a conviction on the charge that the 
prisoners spoke falsely when they’ said 
that the deceased died of snake-bite; 
and I would therefore discharge 
the prisoners found guilty of this 
charge. i 

.On the other hand, it is said. that 
the first finding of the Judge is a 
legal finding within the meaning of 
the Full Bench decision in the case of 
The Queen v. Musst. Zamiran (a) 


(a) B, In R, Sup. Vol, 521. 
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of this Court in 1862, the papers of which-case are appended to 
this record.. It may be suggested that this reference is not 


As I understand that ruling, an alter- 
native finding to be a legal finding 
must proceed upon two statements 
absolutely cohtradictory the one of 
the other, and irreconcileable, and 
thereby necessarily one or other of 
them false. But in this case the two 
statements of Gahori are not of this 
nature, In the one, according to 
the charge, he simply says that Eku 
told him he had killed Methi, and in 
the other he says he had heard that 
Methi had died of snake-bite. 

These two statements are clearly 
not of a nature to warrant an alter- 
native finding, and I would therefore 
discharge Gahori also. 


No. 64. 


. In this case the prisoner was charged 
as‘in case 66 alternatively with giving 
false evidence.- 

He pleaded guilty to the second 
charge: the Judge thought this plea 
a false plea; the assessors thought it a 
true plea. 

But eventually the Judge, differing 
from the assessors, found the prisoner 
guilty in the alternative form, viz., 
guilty either of the offence of giving 
false evidence before the Magistrate, 
or of that of giving false evidence 
before the Sessions Court, and the 
Judge then sentenced the prisoner 
to one year's rigorous imprisonment. 

Before the Magistrate the prisoner 
positively swore he had seen the 
accused beating a man, so that he 
died; before the Sessions Court he as 
positively swore he had seen no such 
beating. 

Tam of opinion, therefore, that’ when 
the two statements to which the 
accused on the two several occasions 
deposed, wore of the nature shown, the 


Judge waa justified in his findiag— 
see the Full Bench ruling I have 
above quoted,—and I would therefore 
uphold this conviction. 


No, 68. 


In this case the prisoners were 
committed to the Sessions on the 
alternative charge of having -given 
false evidence either in stating that 
a certain deceased person was killed 
by a particular person, or in stating 
that that deceased person committed 
suicide. 

The prisoners pleaded guilty to the 
first charge. 

The Judge and the assessors were 
equally unable to say which statement 
was false and which true; and the 
Judge, therefore, concurring with the 
assessors, came to a finding in the 
alternative form, viz,, to the effect that 
the accused were guilty either of an 
offence before the Magistrate or of 
an offence before the Sessions Court, 
and the Judge sentenced each one of 
the prisoners to one year’s rigorous 
imprisonment. 

I have read most carefully and more 
than once the so-called contradictory 
depositions on which the prisoners 
have been convicted and sentenced, 
and I find that none of the prisoners 
gaid before the Magistrate that the 
accused had killed the deceased. On 
the contrary one of them distinctly 
said she had not seen the accused do 
so. Neither did they say before the 
Judge that they had seen the deceased 
commit suicide. They spoke as from 
hearsay only. 

I am of opinion, therefore, for the 
reasons given in No. 66 that the -con- 
viction of these prisoners is bad in 
law, and I would discharge them. 
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necessary, inasmuch as the decision of the Full Bench is partly 
based on the terms of s. 381 of the old Code of Criminal Proce- 


No. 67. 


In this case the alternative charge 
was of the offence of false evidence 
either in stating that one Kalimuddin 
killed a deceased person, or in stating 
that one Shukti killed the same 
deceased person. 

The prisoners pleaded guilty to the 
first charge. 

The Court concurring with the 
assessors found the prisoners guilty in 
the alternative form, viz. that they 
had given false evidence either in 
their respective statements before 
the Magistrate, or in their respective 
statements before the Sessions Court, 
and the Oourt sentenced each of 
the prisoners to two years’ rigorous 
imprisonment. 

In the case of the prisoner Patu, 
she swore before the Magistrate that 
one Kalimuddin had killed the 
deceased, and before the Sessions 
Court that one Shukti did so, But in 
making this latter statement, we do 
not know whether she was speaking as 
from her own knowledge or not, and 
the statements are not either of them 
necessarily untrue nor even contra- 
dictory, for itis possible that both may 
have been true, for both Shokti and 
Kaimuddin may have together 
killed the deceased, and we must give 
every doubt in favor of the deceased. 

In the case of the prisoner Ono, she 
did distinctly say before the Magistrate 
that she saw the accused Kill the 
deceased, but before the Sessions Court 
she did not say that she saw Shukti 
kill the deceased. On the contrary 
she spoke of this from hearsay only. 

In neither case, therefore, are the 
two contradictory statements sufficient 
to warrant an alternative finding, and 


both prisoners, therefore, should, I 
think, be discharged. 


No, 65. * 

In this case the alternative charge 
was that the prisoners gave false 
evidence either in stating that a ` 
certain person killed the deceased, or 
that the deceased committed suicide. 

The prisoners pleaded guilty to the 
first charge. . 

The Oourt concurring with the 
assessors came to the following finding, 
viz. to the effect that the prisoners 
were guilty either of having given 
false evidence before the Magistrate 
or before the Sessions Court, and the 
Court sentenced the prisoners to one 
year’s rigorous imprisonment, 

There is no doubt that before the 
Magistrate the prisoners did distinctly 
swear that they saw the accused kill 
the deceased But before the Sessions 
Court when they spoke of the suicide 
of the deceased, they did so from heare 
say only. 

I think therefore that in this case 
there were no such contradictory 
statements as to warrant an alternative 
verdict, and I would therefore dis- 
charge both prisoners. 


Marxoy, J.—I think it would be 
impossible to’ find a series of cases 
more strongly illustrating than these 
the extreme danger of resorting to 
alternative findings, 

The cases before us comprise 
fourteen -convictions for perjury. 
Thirteen persons, male and female, 
some very young, have been con- 
victed and sentenced to various terms 
of imprisonment; one woman having 
been convicted twice. The prisoners 
have even been six monthsin jail under 
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` dure, which is no longer in force, but I think it cannot be denied 
that, if the reasoning of Sir Barnes Peacock in that case is 


sentence. The cases, although arising 
out of facta originally unconnected, 
present features of remarkable similar- 
ity. All the prisoners gaveevidencein 
the first instance before the Magistrate 
against persons who were accused on 
various occasions of having commit- 
ted crimes of great violence, all or 
nearly all amounting to homicide. 
From the mass of papers before me, 
I have not been able to ascertain in 
how many different cases the prisoners 
were called as witnesses, but there 
were certainly several such cases, and 
these cases were not apparently in 
any way connected. 

All the prisoners when they appeared 
as witnesses before the Magistrate gave 
evidence unfavorable to the persons 
then under accusation. 

All the prisoners when they 
appeared as witnesses before the 
Seasions Judge gave evidence favor- 
able to these same persona. 

All the prisoners now adhere to 
their second statement, and all make 
the same defence, namely, that their 
first statement was a falee statement 
made under compulsion put upon them 
by the Police. 

I gather from the judgment of the 
Sessions Judge that in all the cases 
he was atrongly inclined to believe 
that the first statement was the true 
one; that he thought the charge of 
ill-treatment made against the Police 
was unfounded ; and that even, if true, 
it did not amount to a defence, because 
the prisoners were not in fear of 
instant death when they made their 
first statement. 


I infer, however, that he had not 
finally made up his mind on these 
points, because he does not act upon 
this view which would lead to a con- 
viction of all the prisoners on the 
charge of giving false evidence before 
the Magistrate: in all the cases but 
one he convicts the prisoners of hav- 
ing given false evidence either before 
the Magistrate or before the Sessions 
Judge. 

When these cases came tefore 
Hobhouse, J. and myself on the 
first occasion, we thought that s. 381 
of the Code of Criminal Procedure 
which gives power, when it is doubtful 
under which of two sections the offence 
falla, to come to a finding in the alter- 
native form, did not apply to cases 
where the two charges are, as in this 
cage, under the same section; we 
thought, therefore, that an alternative 
finding was not legal, and sent the 
cases back in order that the Sessions 
Judge might come to a legal finding. 
As however the Judge had, in the 
meantime, left the country, that order 
could not be complied with. 

We must, therefore, deal with the 
cases as they stand. 

I have had the advantage of reading 
the judgment which Hobhouse, J., will 
deliver in this cage, and for the 
reasons he has go fully pointed out the 
convictions of seven out of these 
thirteen prisoners must fail (a); because 
the statements made in each case on 
the two occasions, though conflicting 
in the sense of one being favorable, 
and the other unfavorable to the 
person accused, are not so absolutely 


(a) The names of these seven prisoners were given in the margin of the judgment as 
follows :—Quli Awrat, Beni Awrat, Foli Awrat, Patu Awrat, Ono Awrat, Bolim Awrat, 


and Gour, 
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carried to its full extent, it will also hold good under the new 


Code of: Criminal Procedure. 


contradictory, that it is impossible 
that both should be true. It is of 
course plain that before a prisoner 
can be convicted of perjury on the 
ground that he has made two con- 
tradictory statements without ascer- 
taining which of the two is true, and 
which is false, every presumption in 
favor of the possible reconciliation of 
the statements must be made. On 
that ground therefore, apart from 
all other considerations, the convictions 
of- these prisoners must be quashed. 

With regard to the five prisoners, 
Shinduri, Yendi, Punchma, Kishur, 
and Bhurru, who have been convicted 
of giving false evidence before the 
Magistrate, I do not find upon the 
record. the evidence upon which the 
Sessions Judge relies as satisfying him 
that the statements on this: occasion 
wore false. He relies on the opinion 
of the medical officer and on some- 
thing which passed before the Magis- 
trate in an enquiry which took place 
on the spot. But neither the medical 
officer nor the Magistrate were called 
upon this trial, nor do I find any note 
by the Judge that the medical officer’s 
deposition before the Judge was put 
in. There is nothing whatever, 
therefore, to support the finding 
against these five prisoners. But fur- 
ther, as Hobhouse J., points out, 
even if the deposition of the medical 
officer may be looked at, it does not 
negative the statement of these pri- 
soners before the Judge that the 
death in question occurred from 
snike-bite. The convictions of these 
five prisoners must, therefore, also be 
quashed. 

The remaining case is that of 
Bidu Noshyo.: He is a lad of fifteen. 
He maintains like the rest, that the 


It is also pointed out that Sch. iii, 


story told to the Magistrate was’ the 
untrue one, and that it was made in 
consequence of threats by the Police, 

The opinions of the assessors in 
this case are not as fully recorded by 
the Judge as required by s8. 324 of 
the Code of Criminal Procedure, but 
I gather that, whereas the’ Judge 
thought the statement made on the 
second occasion was-the false one, the 
assessors thought that was-true, and 
that the statement made on the first 
occasion was false. 

Now, apart from all questions of 
law, I consider that it was absolutely 
necessary clearly to ascertain in this 
case which of these two views -was 
right. If the view of the assessors 
was right, then it seems to’ me 
extremely probable that the rest of 
the boy’s assertion is true, namely, 
that he made his first statement under 
the influence of the Police; and if he 
did so it seems ‘to me almost a per- 
version of language to- call’ the 
making of: this false statement a 
crime. It may be that in strictness of 
law it is sọ, but it is a crime which I 
should visit with no punishment, 

An investigation which leaves it 
uncertain whether a crime has been 
committed which requires a ‘year's 
rigorous imprisonment, or a crime 
which requires no punishment at all, 
whether legal or not, is to my mind 
highly unsatisfactory ; and Iam unable 
to affirm a conviction founded upon 
such an investigation. 

Upon this view of the case, there- 
fore, and differing as regards this 
prisoner with much regret from 
Hobhouse, J., I would quash this con- 
viction algo. Z 

This being so, and all the convic- 
tions being disposed of on the merita, 
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annexed to the Procedure Code, contains the form of an alter- 
native charge under s. 193, and from this it may be supposed 
that the intention of the Legislature was to make a conviction 
in that form perfectly good. As at present advised, I think this 
is not so, and on all considerations I think this matter should be 
referred to a full Bench for an authoritative ruling. 


Mr. Jackson for the prisoner.—The charge, finding, and 
conviction in this case are bad. Sch. iii of the Criminal 
Procedure Code contains a form of charge like the present one, 
but that form is inconsistent with the body of the Code. 
Before the passing of the new Code, an alternative charge was 
not allowed by the law; see The Queen v. Palany Chetty (1), 
although in that case a conviction upon such a charge was held 
to be good; but the construction there put by the Court upon 
s. 242 of the old Code, and which they stated was supported by 
reference to the whole enactment, was obviously wrong, as is 
apparent if this section be taken in conjunction with the two 
preceding ones. The power to frame a charge in the alterna- 


‘the point of law, whether the alter- 
native finding is legal when the two 
charges are under the same section 
does not strictly arise. But as a judg- 
ment on this point has already been 
delivered by us, I would say that the 
words of the section seemed to me so 
clear that I could not understand, nor 
did I understand, that the Full Bench 
decision in the case of The Queen v. 
Musst. Zamiran (a) turned upon this 
point, As regards my interpretation 
of the Full Bench decision, I am 
inclined now to think that I was wrong, 
But as regards my interpretation of 
the law, with the very greatest respect 
for the Judges who took part in that 
decision, I still think I am right. 

It is indeed a matter of regret that 
there should be any difference of 
opinion on sucha point, But so far 
as aby expresion of the opinions of 


Judges of this Court may serve 88 a 
guide to the Courts of original or 
inferior appellate jurisdiction, I 
think that no inconvenience ought to 
follow. It is clearly the right course 
to follow the decision of a Full Bench 
rather than that of a single Judge. 

I wish torepeat, however, that in 
my opinion this case most strongly 
shows how careful Judges ought to be 
in using the powers which s. 381 
confers upon them. I believe every 
one would agree that that section 
was only intended as a last resort, 
when it became impossible to ascertain 
the truth. 

The convictions of all thirteen 
prisoners will be reversed, and the 


prisoners released. 
4 


(1) 4 Mad. H.C. Rep, 51, 


(a) B. L, R., Sup. Vol, 521, 
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tive was first given by s. 455 of the new Code, but the only 
cases in which such a chargeis allowable are indicated by 
the Illustration to the section, viz., cases in which the facts being 
clearly found it is doubtful on those facts what provision of 
the law applies; and this view is borne out by other provisions 
of the criminal law. - 

But even if it be held that the present diie is a good 


‘charge under Sch. iii, it is submitted that an alternative find- 


ing is inadmissible. ‘There must be a separate charge for every 


"distinct offence; Criminal Procedure Code, s. 452, When it 
js doubtful of which of several offences specified in the ‘judg- 
‘ment the accused is guilty, he is to be punished for the offence 
‘for which the lowest punishment is provided; Penal Code, 
8.72. The jury are to decide which view of the facta is true; 
Criminal Procedure Code, s. 257; and it is clear from the - 
Allustration to the section that, in the case of an alternative 
charge for murder or culpable : homicide, an alternative finding 


that the ‘accused. had been guilty of one or the other 
would not be permitted. S. 263 enacts that “the. jury shall 
return a verdict on all the charges; if, therefore, in'the ` present 
case, instead of a charge framed in the ‘alternative separate 
charges had been drawn up,—and this is a matter wholly in the 
option of the officer who draws up the charge,—the jury would 
have been bound to come to a distinct finding on each charge! 
Had the alternative charge been compulsory, the argument that 
the Legislature, when providing for an alternative charge, meant 
an alternative finding to follow, would no doubt have some 
force; but as it is, it would seem that the Legislature intended 


to deprive juries of the power of returning alternative findings 


in cases in which there might be separate charges or heads of 
charge,—a power which it had been decided they possessed under 
the old Criminal Procedure Code, Act XXV of 1861; see The 
Queen v. Palany Chetty (1) and The Queen v. Musst. Zamiran(2), 
Where the trial is with assessors, not only the finding, 
but the reasons for that finding are to be specified in the 
judgment; Criminal Procedure Code, s. 464. Again, whereas 
s. 55 of the former Code, following the English rule, enacted 


(1) 4 Mad. H. C. Rep., 61. (2) B. L.R., Sup. Vol., 521, 
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that “a person who has once been tried for an offence, and 
convicted or acquitted of such offence, shall not be liable to be 
tried again for the same offence,” the corresponding section, 460, 
of the new.Code provides that he “shall not be liable to be tried 
again on the’ same facts for the same offence.” It is evident 
that this provision would ‘be a dead letter, unless the facts 


had been distinctly found on the previous trial: for instance, it” 
would be impossible to plead a conviction upon an alternative ' 


fiuding in a case like the present in bar of a trial for perjury 
committed by making the first statement. Neither the case of 
The Queen v. Palany Chetty (1), nor the Calcutta Full Bench 
decision in The Queen v. Musst. Zamiran (2), meets this difficulty, 
which Abbott, C.J., in The King v. Harris (3), describes as 
a most material objection, viz., that the defendant might be twice 
convicted and punished for perjury if the alternative . finding 
were admissible, The object of the trial is to solve the ques- 
tion whether false-evidence has in fact been given, but if the 
two depositions only are put in, and no other evidence offered, and 
the alternative finding allowed, the question remains unsolved. 
Moreover, if such a finding be good, proof of intention is un- 
necessary ; the intention clearly cannot be inferred, as it might 
be where the jury finds that one statement is false. 

` Up to.the present time the decisions in this Court on this sub-: 
ject have been conflicting; see The Queen v. Musst. Zamiran (2), 
The Queen v. Bidu Noshyo (4), The Queen v. Mati Khowa (5), 
and The Queen v. Kola (6). 
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The Advocate-General, offg. (Mr. Paul) for the Crown.—The l 


jury have clearly found the accused guilty of giving false 
evidence. In summing up the Judge told them:—* Before you 
can find him guilty, you must be satisfied that he made one or 
other’ of the statements contained in the charge knowing that 
such statement waa false, and intending deliberately to make a 
false statement.” [JaoKson, J.— That is no part of the refer- 
ring order.] It corresponds with the wording of the order. The 


question whether a conviction under s. 193 of the Penal -Code,, 


for giving false evidence can be based on two statements, 


(1) 4 Mad, H. O Rep., 61. | , (4) Ante, p.385. |. : 
(2) B. L. R., Sup. Vol., 621. i (5) 3 B. L. R., A. Crun 36. 
(8) 5 B. & A., 926; at p. 940. | 6, 4B. L.R, A. Cr, 4 
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1874 diametrically opposed to each other, can be best determined by. 
Quess reference to the law of this country before the passing of the 
Manowrp Penal Code. That law, it is submitted, was exactly the same as 


Hoosraroon 

Saaw. the English law before the decision in The King v. Harris (1). 
' That case turned upon @ purely technical rule of English 
law: whereas in this country it would be open for a person who 
had been convicted upon acharge like the present one to plead in 
bar of a second trial, “I was convicted on a charge including 
the one now made of giving false evidence on the trial of A.” 
[Jaoxson, J.—How would it be if the two statements were 
made, one in the course of a criminal trial, and the other in 
a civil proceeding?] That could only affect the degree of 
certainty. ' The Penal and Criminal Procedure Code do away 
with the necessity of proving which of the two statements is 
false. The contradictory nature of the statements is in itself 
proof that one or the other is false—The Queen v. Ross (2). 
The new Criminal Procedure Code, Sch. iii., legalizes a charge 
framed in the alternative; and Place v. Potts (3) shows that, 
when the Legislature has legalized a form of declaration, such 
form isnotdemurrable. [PHaar, J.—The form given in Sch. iii 
would not apply to statements made in two different Courts, 
it is only with respect to statements made on the preliminary 
enquiry and on the trial.] That is just the present case. Then 
if the offence is well described in the charge, both the finding 
and conviction upon the charge are valid. In The Queen v. 
Narain Doss (4), a conviction on an alternative charge was held. 
good. The words “ view of the facts,” in a. 257 of the Criminal 
Procedure Code, refer to the views respectively taken by the 
prosecutor and the accused as to the guilt or innocence of the 
latter." There is no conflict of cases on the point. In The 
‘Queen v. Mati Khowa (5) and The Queen v. Kola (6), the 
statements were not necessarily contradictory, and in all the cases 
decided in The Queen v. Bidu Noshyo (7), both statements might 

have been true. 

Mr. Jackson in reply. 
Cur, adv. vult, 


(1) 6B.& A., 926; see Beanfort’s (4) 1 W. R., Or. Ral., 15. 
Criminal Digest, p. 932, § 4448, (5) 3B. L. R., A. Or., 36. 
(2) 6 Mad. H. O. Rep, 342. (6) 4 B. L. R., A. Or, 4 

(8) 8 Exch, 705. (7) Ante, p. 325. 
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The following judgments were delivered by the Full Bench :— 


Morris, J. (BIRON, J., concurring).—I think it sufficient to 
say upon this reference that, in my opinion, the conviction 
arrived at by the jury upon two charges framed in the alter- 
native form, according to the model given in Sch. iii of the 
Criminal Procedure Code, is good in law. It seems to me that 
the two statements embodied in each charge, which were made. 
by this prisoner, must be taken together, and that when so taken 
together, they comprehend the specific offence of intentionally 
giving false evidence in a stage of a judicial proceeding. It is 
possible that each of the statements, and not one of them merely, 
was in itself false, and that taken singly, each might have 
afforded good ground for a distirict charge of an offence under 
B. 193 of the Penal Code. But this course was not followed; the 
simpler course allowed by the law was adopted of framing a 
charge containing two contradictory statements of such a nature 
that the two, when taken in combination, disclosed the specific 
offence of intentionally giving false evidence. It must be matter 
of evidence whether the contradictory statements contained in 
the charge are per se so irreconcileable that one of them is 
necessarily false, and also that the prisoner in making them 
intentionally spoke falsely in regard to one of them. This it is 
the province of the jury or Court to determine, and, in the. 
present instance, the jury had no difficulty in arriving at such 
a determination. It seems clear that the new Code of Criminal 
Procedure has expressly contemplated, and indeed provided for, 
this result. When s. 442 provides that the charge may be in 
the form given in the 3rd Schedule, and when the 3rd Schedule 
gives an alternative form of charge in these words,— That you, 


on or about (such a date and place), in the course of the inquiry ` 


into (such a matter) and before (such an officer), stated in evidence 
(such and such words); and that you, on or about (such another 
date and place), in the course of the trial of (so and so), before, 
(such an officer), stated in evidence (such and such other words),, 
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one of which- statements you either knew or believed to be ° 


false, or did not believe to be true, and thereby committed an 
offence punishable under s. 193 of the Indian Penal Code,” I can- 
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not but hold that, if those statements are radically contradictory 
one of the other, so that the contradiction involves of necessity a 
falsehood, and it be proved that the deponent uttered them, and 
that he by so doing deliberately intended to ‘speak falsely,’ 
the substantive offence of intentionally giving false evi- 
dence in a-stage of a judicial proceeding is thereby-establishéd, 
and no need exists to determine by distinct evidence which 
one of the two statements is absolutely false. No doubt; 
strictly speaking, this form of charge is not an alternative 
charge in the sense contemplated by s. 455 of the Criminal: 
Procedure Code. This is not a case where two or more offences 
are disclosed by the’single act or set of acts committed, or rather 
alleged to have been committed, by thé accused, and it is doubt- 
ful what particula? offence in law can be found on the facts 
proved; but the alternative consists in this, that of two state- 
ments made by the accused one or other of them, it does not 
matter which, inasmuch as the two involve an absolute contra- 
diction, must be of such a nature that the person ‘making it 
éither knew or believed it to be false, or did not believe it to be 
true. It is, as already said, expressly to meet this particular 
kind of offence that Soh. iii contains a specific form 
described as a form for “ alternative charges.on s. 193” of the 
Indian Penal Code. If it were intended that the jury or Court 
should find which of the two statements set out in the*charge 
was false, not only would this form be cumbrous and unmeaning 
as an alternative form, but the force of the two contradictory 
statements in combination would be entirely lost, so as to enable 
such jury or Court to determine that the accused knew or 
believed one of the statements to be false, or did not believe 
it to.be true, and that he thereby committed an’ offence under, 


`g.. 193 of the Indian Penal Code. yo 


AINSLIE, J.—I am also of opinion that the conviction: on s 
charge framed in the form given in the 3rd Schedule of Act X 
of 1872 is good, although'it may not declare which of the two 
statements set out in the charge is false. By s. 442 of the Act, 
a charge in that particular form is declared to be a good and 
valid charge. If it is a good charge to try a man on, it appears 
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to me to follow of necessity that it must he a good charge to 
convict him on; and. there is nothing in s. 461 which requires 
that the circumstances which constitute the offence should be 
set out in the conviction. It appears to me that this is not a 
-case which comes under the second part of the section which 
refers to offences punishable under different sections, or parts of 
n section, of the Penal Code, but that it falls under the first part 
of s. 461. If the Court comes to the conclusion that the 
accused person must of necessity have given false evidence, it is 
‘sufficient, under the first part of s. 461, to state in the convic- 
tion that he has given false evidence, and is therefore punishable 
under s. 193 of the Penal Code. 

Marxsy, J.—I am of opinion that a conviction in the form 
in which this prisoner has been convicted upon ‘a charge in the 
same form is good in law. : ' 

It appears to me that this is a case to which the 2nd clause 
of s. 461 has no application. The offence of which the prisoner 
has been convicted is giving false evidence, and the section of tlie 
Penal Code under which he has been convicted is s, 193. Theré 
is, no necessity, therefore, for resorting to the alternative given 
in the 2nd clause of s. 461, and it need not, be further 
considered. 

‘Nor does it appear'to me that's, 455 has any application 
either. There was not in this case “a single act or set of acts 
of such a nature that it was doubtful which of several offences 

_the facts which could be proved would constitute.” The facts 
which could be proved even if they are to be treated as a single 
set of acts, could only constitute the. offence of giving false 
evidence under s. 193, and no other. 

The only question which it appears to me that we y have to 
consider in this, case is whether a charge in this form is 
sufficient. If it is sufficient, then it appeara to me to follow as 4 
matter of course that a conviction which follows the words of the 
charge must be good also. And whatever might otherwise be 
my own opinion in the matter, I, think we, are: precluded, from 
saying that thie is not a good charge, seeing that it is in the very 
form given by the 3rd Schedule, and the Act provides (s, 442) 
that the charge may, be in the form therein given. 
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Tt is said that the Legislature will thus, by the form in which 
they have drawn the charge, have altered the definition of the 
offence of giving false evidence as given under the Penal Code, 
which was not their intention. I am not sure that this is the 
effect of what has been done. But even if it is so, the Legis- 
lature must, I think, be taken to have been aware, when they laid 
down these forms authoritatively, that the form in which a charge 
is laid does affect materially the evidence which is necessary to 
support it, and that by changing the evidence which is necessary 
to support a conviction for an offence, the nature of the offence 
itself may sometimes be changed. I think there could not be here 
any accidental omission or oversight. This form of charge 
must have been given to meet this very case. I think, therefore, 
I am bound to consider this to be a good charge, and to apply 
to it the usual rule which I understand to be this, that a 
charge is proved when all the material avermenta in it are 
proved, Here the finding is that all the averments are true: 


_ and a conviction in these terms is certainly a good conviction, 


though I should have thought it equally good if it had merely 
been that the prisoner was guilty of giving false evidence, as that 
would have been equivalent to a finding that the charge as 
laid was proved. 


Purar, J.—The matter before us entirely depends upon the 
right construction to be placed upon certain portions of the 
existing Criminal Procedure Code, and if, in considering the 
question which has been put to us in this reference, we were 
restricted from travelling beyond the limits of the actual text 
of that Code, I think I should be led without difficulty to the 
opinion that the verdict of the jury ought not merely to find 
that the one or the other branch of the alternative charge 
made against the prieoner in the present case is true, but ought 
to specify which of the two branches is true. 

The charge is a statement, express and implied (ss. 439 and 440), 
of the facta which the prosecution undertakes to establish by 
evidence against the accused, and several sections of the Code 
are directed to enacting that it shall generally be precise, 
single, and unambiguous. 

The prosecution may (with certain limitation) at one and the 
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same trial offer to the jury several views of the facts, either of 
one, so to speak, criminal occurrence, or of several criminal 
occurrences, according to which views the prisoner’s conduct in 
each occurrence amounts to the commission of a corresponding 
offence (ss. 452, 453, 454, and 455). If there are several views of 
the same occurrence, then the offence varies with the section or 
part of a section, within which the particular view brings it: if 
they are views of several occurrences, then the corresponding 
offences may fall within the same section. And it is important 
in reference to a Full Bench decision which will be presently 
mentioned to bear this distinction in mind, 

These several views of the facts should generally be exhibited 
in a succession of distinct charges (s. 454); but (in the case 
at any rate of their being only alternative statements of one 
criminal occurrence) they may be put in the shape of an 
alternative charge (s. 455:explained by the Illustration). 

And whether alternative views of the facts of one criminal 
occurrence are exhibited in a series of charges, or in one 
alternative charge, if the Court is doubtful which is established 
by the evidence, it must expressly say so, and in that event will 
pass judgment in the alternative according to s. 72 of ‘the 
Penal Code (para. 2, s. 461). In all other cases it would seem, 
at least inferentially, the Court must pass judgment separately 
on the view of facts involved in each charge. 

The duty of the jury as a part of the Court is also, plainly, 
to decide which of the several views of facts presented to it for 
consideration by the prosecution is true (s. 257), and to say 
specifically as to the view of facts exhibited in each charge 
whether it is true or not (s. 263). There is no relief from this 
obligation to come to an express finding with regard to each 
alleged view or set of facts, except that which is by implication 
given in para, 2, s. 461, just referred to, and that paragraph 
applies, as it seems to me, only to oases where the several 
sets of facts are the alterhative representations of one criminal 
occurrence. 

But the alternative views of facts stated in the charge which 
is now under our consideration are not alternative views of one 
criminal occurrence; they represent two entirely distinct criminal 
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occurrences: the one being to the effect that the accused, on the 
23rd January 1873, at Alipore, in the course of a trial of two 
persons on a charge of cheating before Moulvi Abdul Latif, 
stated in evidence, &c., which statement he, at the time of 
making it, knew to be false, &c.; the other that the accused, on 
the 13th February 1873, in the course of the trial of these same 
two persons, together with a third person on the same charge 
before the same Magistrate, stated in evidence, &c., which state- 
ment, &c. And, therefore, if the scope and spirit of as, 455 and 
461, para. 2, are that which I have above described, this 
case does not fall within either of them. In other words, there 
does not appear to be in the text of the Criminal Procedure 
Code any warrant for au alternative charge of this kind, or for 
an alternative finding of these two substantively different sets 
(or views) of facta, whether exhibited in an alternative charge or 
in two separate charges. Consequently, if the text alone of ` 
the Code were consulted, it would not, as I understand it, 
support the conviction which is before us. 

And this is not a matter of mere technical regularity ; it very 
closely touches upon the right and satisfactory administration 
of justice. ~ Obviously, it might be of the greatest possible 
moment to the persons who were being tried before the Magis- 
trate on the 23rd January and 13th February, that it should be 
distinctly established in the case now before us which of the two 
statements alleged to have been made by the present accused on 
those two days respectively, was false. And, therefore, a proce- 
dure which would enable the prosecution in the present case to 
procure a conviction of the accused in the alternative, without 
troubling itself to go the length of establishing the falsehood of | 
the one statement or the other, might work a serious grievance 
to those persons. Again, the present accused person himself by 
an alternative conviction is deprived of the advantage which he 
ought to have in the event of a material witness to the fulsity 
of one of the statements being convicted of perjury. 

If, also, the prosecution is not under a legal obligation to 
establish the falsity of either statement, then it is plain that it 
may launch its case upon the bare evidence that the two alleged 
statements were respectively made, and then leave the prisoner 
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to satisfy the Court as best he can that neither of them was false. 
This is the course which is most usually taken, and I do not 
hesitate to say that it is generally most unfair. The contradic- 
tion between the two statements is seldom absolute, though there 
is commonly enough opposition in them to lead a not over and 
scrutinizing jury to presume it; and the contradiction being 
arrived at, the falsity, again, is presumed in spite of anything 
which the prisoner may say in the dock. Convictions of this 
character are most unsatisfactory and do very little to meet any 
real mischief. Yet the temptation to the public prosecutor 
‘to seek them is so great, that in this country perjury is hardly 
ever attacked in any other way. Deliberate perjury; persisted 
iu, is not often the subject of prosecution in the mofussil Courts. 
Several other considerations of public importance might be 
brought forward, but it seems to be sufficiently plain, without 
more, that perjury is the one offence of all others in the Penal 
Code which calls for precision and unambiguousness of state- 
ment in the charge and in the judicial finding. 

Thus it appears to me that the construction of the text of the 
Criminal Procedure Code, taken by itself, which I have arrived 
at, accords with the expediency of the matter, and that thereby 
its reasonableness is in some degree supported. 

However, when we pass on from the text of the Criminal Pro- 
cedure Code to the forms of charges in Sch. iii appended to the 
Code, which are prescribed for adoption by s. 442, we find 
the last of them runs as follows :— 

« That you, or on about the day of 5 at >in 
the course of the inquiry into s before , Stated in 
evidence that “ ”, and that you, on or about the day 
' of > at , in the course of the trial of ; 
before , Stated in evidence that “ ” one of whicn 
statements you either knew or believed to be false, or did not 
believe to be true, and thereby, &c.” 

Now, inasmuch as an alternative charge is only referable to 
a. 456, the fact that the Legislature has authorized this form, 
seems to show that s. 455 was intended to extend, as it well may, 
beyond its Illustration, that is to say, to the alternative allega- 
tion of different occurrences, at any rate in the particular case 
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1874 which is covered by this form. And it has been argued from 

Quan the form itself that the finding of the jury and the judgment of 

Anori: the Court may, when such an alternative charge as tbis is pre- 

Smaw, ferred, bein the alternative. But s. 461, para. 2, certainly 

does not here apply, and it is difficult to see how the distinct 

provisions of s. 257 can be escaped. 

The Full Bench ruling,in the case of The Queen v. Musst. 

Zamiran (1), decided that, under the late Criminal Procedure 

Code, there might be an alternative finding, as well in a case in 

which the evidence proves the commission of one of two offences 

falling within the same section of the Penal Code and it is doubtful 

which of such offences has been proved, as in one in which the 

evidence proves the commission of an offence falling within one 

of two sections of the Penal Code and it is doubtful which of two 

seotions is applicable. This ruling, if it could be adopted now, 

would therefore support the finding in the present case. The 

reasoning, however, by which it was arrived at depended upon 

two sections of the old Code, which are not present in the new 

Code. The first of these sections was s. 242, which, so far as 

itis now necessary to quote it, ran thus:—‘‘ When it appears to the 

Magistrate that the facts whch can be established in evidence show 

the commission of one of two or more offences falling within the 

same section of the said Code, but, it is doubtful which of such 

offences will be proved, the charge shall contain two or more heads 

charging each of such offences.” This was held to justify the 

framing a charge containing two heads, apparently similar in 

substance to that which is under our consideration. And 

although this section, 242, of the old Code is not repeated in the 

new Code, ita substitute being the present s. 435, yet, so far as 
concerns the case before us, the double-headed charge may be‘ 

said to be justified by the last form of Sch. iii, Thus we are 

under the existing Code, as well as under the old, carried over 

the first steps towards the Full Bench conclusion. And the 

double-headed charge of two offences having been in this way 

arrived at, the Full Bench made its second step upon the foot- 

ing of s. 382, cl. 5, which authorized the jury to find in the 
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alternative upon a double-headed charge. But there is no equi- 
valent to this in the present: Code. The jury are now bound to 
find which view of the facts is true (s. 257), subject only, as before- 
mentioned, to such qualification as is to be found in s. 461, 
para. 2, which appears to be purposely so framed as to 
exclude an alternative finding of two offences falling under 
the same undivided section of the Penal Code. It is carefully 
worded so as to cover the cases belonging to the first part of the 
old s. 242, but omits those of the second part, among which 
the Full Bench case and the present case come, 

It was thrown out during the argument in this case that the 
* view of the facts,” with regard to which the jury are by a. 257 
called upon to decide whether itis true or not, is in a double- 
headed charge the, so to speak, entire alternative view 
expressed in the charge. But this does not accord with 
the natural meaning of the words. An alternative charge of 
the kind for which this construction of the sentence is especially 
wanted, puts forward two views of the facts which are incon- 
sistent with each other, and which might, if the prosecution had 
so chosen, been made the subject of a separate charge: either the 
accused told the truth on the first occasion and falsehood on the 
second, or vice versd. 

It has been said that the prosecution, by alleging in the 
charge that the accused stated this on the first occasion and 
stated that on the second, and that one of these two statements 
was false, presents but one view of the facts to the jury. But 
it appears to me plain that this is not correct. The true effect 
of the charge is to put forward in a concise form at least 
two perfectly distinct views of facts, always inconsistent with 
- each other, in those cases for which the ambiguous conviction ia 
most zealously demanded, namely, in those cases where it 
is assumed to be patent on the face of the two statements 
that, if either one of them is true, the other must be false. 
And the very reason for thus putting forward two views is 
that the prosecution cannot venture to assert which view is 
true. When, then, the Legislature says that it is the duty 
of the jury to decide which view of the facts is true, it can 
hardly mean that, in the event of two inconsistent views being in 
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this way simultaneously offered to the jury, with the implied 
admission on the part of the prosecution that it cannot say 
which is true, it is enough if the jury finds that either the one or 
the other is true. Moreover, if the authorization of a double- 
headed or alternative charge, by the force of implication alone, 
authorized a general finding on the evidence that such a charge 
was made out in one or other of its branches, then it is‘ difficult 
to see why the express provisions of s. 461, para. 2, were enacted in 
reference to one class only of double-headed or multiform-headed 
charges ; for they could hardly have been intended merely to 
introduce s. 72 of the Penal Code into the Criminal Procedure 
Code. Plainly, by the spirit of s. 455, if not by its words, 
charges which might under its provisions be put in the alterna- 
tive, but which are nevertheless left to stand separately, may be 
dealt with by the Court as if they had been presented in 
the alternative, and if it is a consequence of an alternative 
charge that the Court is relieved, from the obligation to find 
which head of it is true, then it seems to follow that s. 461, para. 2, 
is partial and superfluous. 

At first I was disposed to think that the Legislature, by intro- 
ducing into Sch. iii the alternative form applicable to the 
present case, indirectly, if not expressly, intimated its acceptance 
of the Full Bench ruling in the case of The Queen v. 
Musst. Zamiran (1), and virtually incorporated the law 
enunciated by it in the new Act, and this would probably 
have been so, if the new Act did not substantially differ from the 
old Act in the particulars which furnished the foundation for 
the Full Bench decision. But I have already pointed out that 
these particulars are absent from the new Act. The reasoning 
by which the late Chief Justice arrived at the conclusion 
in that case could not be supported upon the basis of the 
present Act, It appearing then that the Legislature, when pass- 
ing the new Act, entirely removed the foundation on which the 
ruling of the Full Bench was placed, we cannot safely infer 
from the introduction of the alternative form of charge alone, 
which answered at most to the first part only of that ruling, that 
the entire ruling was intended to be enacted. , 

(1) B. L. R., Sup. Vol, 521. 
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On the whole, then, though I admit not without great hesita- 
tion, I have reached the opinion that under the existing 
Criminal Procedure Code while, no doubt, an accused person 
may be lawfully tried upon an alternative or double-headed 
charge, such as that which is brought before us in this reference, 
still the Court or jury must, for a conviction, find specifically 
which branch of the alternative or head of charge is true. 


Jackson, J.—Having given to the very important question 
raised in this case the best consideration in my power, I come 
to the conclusion to which I first inclined that the finding and 
conviction are insufficient. 

No one can feel a stronger respect than I do for the opinion 
of Sir Barnes Peacock in such a matter as this, and no one can 
be more averse to disturbing settled rules.of law, but I feel it, 
for reasons which I shall state in the sequel, to be a duty still 
more imperative than that of respecting decisions, to express my 
dissent from a ruling which I think in effect adds to the Penal 
Code an offence not defined by the Legislature. 

It seems to me that neither s. 242 of the repealed Code, nor 
8. 455 of the present Code of Criminal Procedure (apart from 
the form in Sch. iii to which I shall presently advert) 
warranted the exhibition of a charge like that before us, and my 
persuasion is yet stronger that nothing, at all events in the 
existing Code, which is the material question, justifies a finding 
and conviction in such terms. 

It is not requisite now that I should give at any length my 
reasons for dissenting from the Full Bench decision which is based 
upon repealed enactments; but I may say that, while I admit 
the latter clause of the old s. 242 to embrace charges of false 
evidence based upon statements given at different times, contra- 
dictory of each other, I conceive the Legislature to have had 
in view in framing that section the uncertainty as to which of the 
offences would be proved, and therefore to have contemplated the 
necessity of proving one or other statement to be false and 
therefore to amount to'an offence, and that it did not sanction 
the mere entangling of the accused in a logical snare from 
which, as a matter of reason, he could not escape. As far, more- 


345 


1874 


QUREN 
v. 
MAHOMED 
HoomaYyooN 
Buaw. 


346 


1874 


QUERN 
v. 
MAHOMED 
Hoomaroon 
Snaw. 


BENGAL LAW REPORTS. (VOL. XII. 


over, a8 the worda of the Code went, the charges would have, it 
seems to me, to be exhibited seriatim, and not alternatively. 

But I find no provision in the Code of 1872 replacing the 
latter portion of s. 242. On the other hand the Legislature 
seeing, it máy be, the dangerous ambiguity of that clause, has 
recast the whole section, and dropping the last clause entirely, 
has put the other into new words, which seem to admit of no 
misinterpretation ; for while the charge, alternative as to fact, but 
identical as to offence, is excluded, the many-headed charge 
arising when several distinct offences are comprised in one section 
(asin s. 382, Indian’ Penal Code) is preserved in the Schedule. 
S. 452 provides “ that there must be a separate charge for every 
distinct offence of which any ‘person is accused, aud every such 
charge must be tried separately except in the cases hereinafter 
excepted.” The only exceptions to this rule are contained in 
ss, 453 and 454, and I do not fiud that the present case falls 
within either of them. Further, s. 440 declares that “ the charge 
shall contain such particulars as to the time and place of the 
alleged offence and the person agaiust whom it was committed as 
are reasonably sufficient to give notice to the accused person of 
the matter with which he is charged;” and s.” 441 goes on to 
declare that, “when the nature of the case is such that the 
particulars mentioued in ss. 439 and 440 do not give sufficient 
notice to the accused person of the matter with which he is 
charged, the charge shall also contain such particulars of the 
manner in:which the offence was committed as will be sufficient 
for that purpose.” One of the Illustrations to this section, 
(c), is to this effect:—“ A is accused of giving false evidence 
at a given time and place. The charge must set out 
that portion of the evidence given by 4, which is alleged 
to be false.” ‘There is nothing in the text of the Criminal 
Procedure Code which qualifies these clear provisions in the 
case of perjury. 

Giving false evidence in a stage of a judicial proceeding by 
stating falsely before the Magistrate, &o., &c., is a distinct offence. 
Giving false evidence in a stage of a judicial proceeding by 
stating falsely before the Court of Session is also a distinct 
offence. Would it be a compliance with the sections I have 
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quoted to put these distinct offences into one charge, and to 
allege that 4 had either given false evidence at a certain time 
and place against X by saying so and so, or given false evidence 
at a certain other time and place against the Queen, by saying 
something else? I think it would not. 

But we are told that a charge, if not in accordance with 
these sections, is expressly authorised by the 3rd Schedule, 
which no doubt may be read as part of s. 442, having been 
removed to the end of the Act merely for the sake of con- 
venience to avoid interruption of the sense. The section says :— 
“The charge may be in the form given in the 3rd Schedule 
to this Act, or to the like effect;” and where a form,so given 
seems to be directly at variance with precise rules contained in 
the Code itself, I prefer to stand by the rules, 

But the composition of the Schedule, and in particular the 
place allotted to this very form of charge with the wording of 
it, appear to me to indicate that it hag suffered from one of the 
- inadvertencies almost unavoidable in the preparation of so long 
and intricate an Act. The 3rd Schedule is divided into two parts: 
I. Charges with one head; IL Charges with two or more heads. 

On the first I need not observe. The second is framed to 
answer the purposes of s. 455 in the same way thats. 243 of 
the repealed Code“was subservient to 8. 242. 

But while those two sections used in common the expression 
“ heads of charge,” it is disused in s. 455 (“in the alternative,” 


' being employed instead) and appears only in the Schedule, where, ` 


on the other hand, the term “ alternative” does not appear except 
to denote the peculiar form under s. 193, Indian Penal Code, 
which, however, is a matter quite different from what is spoken 
of as alternative in s. 455. And curiously enough the Schedule 
.gives no form of charge upon the most obvious and usual alter- 
native case, viz., that of doubt between the offence of theft 
and that of criminal breach of trust. On the other hand, a 
variety of charges with more than one head are supplied, which 
have been rendered useless by s. 456 ors. 457. For instance, 


why need a Magistrate now draw up several heads of charge . 


against an accused for murder, culpable homicide, grievous hurt, 
and so forth, when, upon acharge of murder or of culpable 
45 
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homicide, a conviction for any offence of the same nature, 
but inferior in degree, may follow? 

The form called “alternative charges on s. 193,” comes 
also into this division, though it is not a charge with several 
heads at all, but something entirely distinct, and, as I think, 


_ not warranted by any section of the Code at all. 


I pause here to remark that the old Code provided forms 
of conviction, the present Code does not. And while the old 
Code, setting out forms of charge with several heads for 
doubtful cases, provided alternative forms of conviction, the 
new Code gives in the Schedule several many-headed charges, 
and one alternative charge. 

Having said this I return to the soning of this charge. It 
does not run,—that you, on or about the 


intentionally gave false evidence by stating > 
and thereby committed ; 
or that you, on or about ; 
intentionally gave z4 
and thereby committed ; 
but—“ that you, on or about the , stated in evidence 

, and on or about > Btated `’ ; 


one of which statements you either knew or believed to be 

false, &c., and thereby committed an offence.” ; 
That is to say, the offence is made to consist of having 

made first the one statement, afterwards the other, one of them 


being false, though the Magistrate has not been able to deter-° | 


mine, perhaps not taken the trouble to inquire, which. 

Now, bésides that the offence here stated is not that defined by 
the Penal Code, and required to be set out by the Criminal 
Procedure Code, namely, the intentional making of a particular 
false statement, but simply the making of two statements at 
different times, one or other of them being known to be false, 
it will be observed that, so far as this form of charge goes, the 
two statements need not be contradictory one of the other. Also 
that in fact the two statements, though contradictory, may both 
be false, and not one only. As for instance, if the witness 
swore on the preliminary enquiry that he had seen the accused 
without provocation strike the deceased a blow with a club, 
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such statement being prompted by enmity, and afterwards on 
the trial swore that he had not seen the accused strike the 
deceased at all, this latter statement being brought about by 
the receipt of a large bribe, the fact being that the witness had 
seen the accused, when irritated by the foulest insult, strike the 
deceased a blow with his fist, which blow, contrary to probability, 
produced death. 

It appears to me, therefore, that the form in question is 
neither consistent with the positive provisions of the Code as 
to charges, nor sufficient for the purposes which it seems to 
contemplate, 

_ One may indeed suspect that it was framed to meet, not the 
definition of any offence as contained in the Penal Code, but 
either the ruling of the Full Bench in The Queen v. Musst. 
Zamiran (1), or the exposition of the law of perjury promulgated 
by the Nizamut Adawlut in their Circular Order No. 126 of 
volume ITI, and No. 10 of volume IV (2). In the first mentioned 
Circular Order that Court directed (overruling a previous 
reported decision of two Judges, of whom one was the illustrious 
Colebrooke) that, where a prisoner was arraigned for perjury on 
two contradictory statements, it would not be necessary to 
prove the falsity of either. In the second Circular Order they 
prescribed a form of charge, which at all events had the merit 
of being exact and complete according to the views which the 
Court at that time entertained. , 

It may be observed that the establishment of perjury by con- 
tradictory statements is taken from the Mahomedan law, as 
‘expounded by the law officers of the Sudder Court in an 
elaborate opinion printed in No. 656 of the Constructions (the 
passage will be found at page 21 of the 2nd volume, 4th edition). 
The Sudder Judges, however, in adopting it annexed to it an 
important qualification, viz., that the contradiction should be on 
a point material to the issue of the case. This restriction, in 
accordance with the present law as to giving false evidence, 
would be and is held unnecessary, so that the charge before us 


(1) B. L. R., Sup. Vol., 621. 
(2) See Carrau’s N, A. Circular Orders, 340 & 422 
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is going beyond Sudder practice, and is in fact pure Mahomedan 
law of the Muftis. 

We are not concerned at present with the enquiry whether 
the law should be so, but have only to consider whether it is so 
or not. j 

I bave hitherto discussed the matter with reference to the 
charge, and I now turn to the conviction, upon which I found 
arguments, which appear to me conclusive of the matter. 

In the first place it may be well to state what, in my view, 
according to the Code of Criminal Procedure, is the bearing 
which the charge has upon the conviction. The charge I take 
to be, first, a notige to the prisoner of the matter whereof he is 
accused, and it must convey to him with sufficient clearness and 
certainty that which the prosecution intends to prove against 
him, and of which he will have to clear himself; second, it is 
an information to the Court, which is to try the accused of the 
matters to which evidence ig to be directed. And by the forms 
and illustrations provided, the Legislature no doubt indicates 
what in certain instances it deems to be a sufficient compliance 
with the rules which it has laid down. l 

Thus it may be that the framers of the law intended to furnish, 
in reference to s. 193 of the Penal Code, a convenient and 
suitable form in which an accusation founded on contradictory, 
and probably false, statements might be exhibited, though it 
seems to me that the intention has not been successfully carried 
out. But precise and positive rules apply to the conviction, 


.and a judgment of conviction which is not in conformity with 


those rules is bad in law. 

S. 461 declares that “the judgment, if the accused person 
be convicted, shall distinctly specify the offence of which, and 
the section of the Indian Penal Code under which he is con- 
victed; or if it be doubtful under which of two sections, or 
under which of two parts of the same section, such offence falls, 
the Court shall distinctly express the same and pass judgment 
in the alternative.” The accused cannot be convicted of matter 
not contained in the charge except as provided in ss, 456 and 
457, but however loosely the charge may have been framed, the 
conviction must be precise except’in the particular cases, now 
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very accurately defined, where the law allows an altermative 
judgment. 

If the trial in a Court of Session is held with the aid of 
assessors, the Judge with whom the decision rests must record 
“the point or points for determination, the finding thereupon, 
and the reasons for the finding” (s. 464). If the trial is by 
jury, a partition of functions takes place, and it is the duty not 
of the Court, but of the jury “to decide which view of the 
facts is true” (s. 257), and it must appear in the Jadge’s record 
of the heads of his charge to them that the proper point or 
points for determination have been laid before the jury. And 
therefore I think it clear that, when the prigoner is charged 
with having given false evidence in making this statement or 
that, the finding must be express ;— 

lst—Because an alternative finding will not satisfy the 
requirements of s. 461. 

2nd.—Because there is no other warrant for any kind of 
alternative finding. 

3rd.—Because a bare finding that he has given false evidence 
/ will not suffice; for the definition of false evidence ins. 191, 
Indian Penal Code, demands the making of some statement 
which is false, and by s. 441, Code of Criminal Procedure, 
Illusttation (c), the particular statement must be set out, whereas 
the jury here has not found that either statement is false. 

4th.—If it be a question raised in the charge which of the 
two contradictory statements is false (if only one be charged as 
false), then it would seem that the jury, as having the duty of 
deciding which view of the facta is true, must find that this 
or that statement is proved to be false, or that both are found, 
or that neither is found to be false. 

And it seems to me highly inexpedient that an ambiguous 
verdict of the kind contended for should be permissible, for it 
is obvious that the degree of criminality involved in such a 
charge may vary almost infinitely; for as already observed the 
more venial or the more wicked of the two statements, or both, 
might have been false; and one of the many consequences would 
be that, from the uncertainty of the facts found, the Appellate 
Court would be, quite unable often to exercise any control, or 
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even express an opinion as to the measure of punishment which 
was proper in the case. Other embarrassments and other ` 
unsatisfactory results might ensue. If, for instance, one of the 
false statements charged had been in support of a charge of 
murder, the accused, if he were convicted, might, in a certain 
case, be punished with death under s. 194. Could the Court 
which tried him tack on'to an alternative as to fact, a second 
alternative as to offence, and say that he had either given false 
evidence, for which he might be hanged under that section, or 
given some other false evidence by which he could be imprisoned 
only under s. 193; and although, if this could be done, the ` 
Court would bg bound under s. 72, Indian Penal Code, to 
award the lighter punishment, would it be desirable, would 
justice be satisfied, if so momentous an issue were left undeter- 
mined as to whether the prisoner had or had not given false 
evidence with intention, and had thereby caused an innocent 
person to be convicted and executed in consequence of his false 
evidence? ' 

Nor does the question apply only to the case of false evidence. 
At least one other instance occurs to me, in which, if the argu- ` 
ments for the Crown be well-founded, analogy would authorize 
an alternative finding. I mean the offence of bigamy. 

There is a case in Hale called The Lady Madison’s case (1), 
A married B, and afterwards during B’s life married C. B 
then dying, but in the lifetime of O she married D. Thus, 
marriage of A with.D was not bigamy, because, B living, the 
marriage to C was void. Now let us suppose that in this case, 
the evidence left it in doubt whether B had been living at the 
time of A’s marriage with C. Could A have been charged 
alternatively with having committed bigamy either with C or 
with D,—for, if B was then living, the marriage with C would 
be bigamy, but if he was dead, then the marriage with C ° 
would be good, and the marriage with D bigamy,—and could 


‘she be convicted on such alternative charge ? 


I conclude, therefore, that the conviction in this case is not 
sustainable, and I would order the appellant to be discharged. 
The contrary, no doubt, was held seven years ago by a Full 
(1) 1 Hale's Pl. Or., 698 (p. 692, ed. of 1800), 
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Bench of this Court. The precedent has been followed, though 
it has always appeared to me unwillingly by the Division 
Benches, and there is this further reagon for adhering to it now 
that the ruling has been adopted by the High Court of Madras. 
But this does not bind my conscience. The Courts are bound 
to solve to the best of their ability questions of law which arise 
in the course of their business; and if these questions relate to 
civil rights or obligations, and the rule becomes settled, persons 
begin to shape their conduct thereby, and numerous titles are 
founded thereupon, and the mischief of unsettling titles far 
outweighs the benefit of agcuring scientific accuracy of decision. 
If scores of men, however, have been improperly convicted and 
punished on erroneous views of the law, that is not in my 
opinion a good reason for proceeding to convict and punish 
' others on the same view. The Courts are not empowered to 
inflict penalties for that which the law has not constituted an 
offence, nor are Courts which are subject to a code of proce- 
dure, in cases provided.for by that code, authorized to act 
otherwise than in accordance with the procedure enjoined, 
The Legislature might, of course, if it thought fit, prescribe a 
punishment for contradictory statements, material or otherwise 
made before a Court of Justice, as an impediment in the way of 
justice, though, whether in so doing, an equally serious mischief 
might not be done by as it were constraining men through fear 
of certain punishment to cleave to false statements once made, 
may be worth considering. And if the occurrence of this case 
should have the effect of bringing about an authoritative decla- 
ration by the Legislature one way or the other, I shall not regret 
having brought the matter under the serious attention of my 
colleagues. 


Covon, C.J. (Kemp, J., concurring).—The charge in this 
case against the accused was first “that he did, on or about the 
23rd of January 1873, at Alipore, in the course of the trial of 
Tulsi Das Dutt and Mahomed Latif on a charge of cheating, 
state int evidence before Abdul Latif, the Deputy Magistrate 
of Alipore, that the greater part of the furnitures was sent by 
me to that house (viz., the house at Chitpore), and a small 
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1874 portion by Belilios and Zahuruddin; and that he did, on or 

Qurux about the 13th of February 1873, at Alipore, in the course of 
Manoump the trial of J. R. Belilios, Tulsi Das Dutt, and Mahomed 
Hooataroon . : 

Suaw. Latif in the same case of cheating, state in evidence before 
Moulvie Abdul Latif, Deputy Magistrate of Alipore, that 
Belilios never sent any furniture of his own or of any one 
else to that house (viz., the house at Chitpore), nor was any of 
the furnitures in that house belonging to Belilios,” one of which 
statements he either knew or believed to be false, or did not 
believe to be true, and that he had thereby committed an 
offence punishable under s. 193 of the Indian Penal Code. 
The second charge is similarly framed, and states that the 
accused gave evidence on the 23rd of January 1873 and the 
13th of February 1873 at Alipore, and that he either knew or 
believed one of the statements to be false, or did not believe it 
to be true. 

It is material to notice that the charge does not allege that 
the statement made on the 23rd of January 1873 was known or 
believed to be false, or not believed to be true. Nor does it 
allege that the statement made on the 13th of February 1873) 
was known or believed to be false, or not believed to be true. n 
It merely alleges that one of the two statements set out in it 
was known or believed to be false by the accused, or not believed 

by him to be true. 

Upon this charge he was tried, and in the summing-up of the | 
Judge, the jury were told, and very properly :—“ Before you i 
can find him guilty, you must be satisfied that he made one or 
other of the statements contained in the charge knowing that 
such statement was false, and deliberately intending to make a 
false statement.” The majority of the jury found that the 
accused was guilty of the offence specified in the first and 
second heads of charge, the offence specified being an offence 
punishable under s. 193 of the Penal Code. After such a 
summing-up, calling the attention of the jury so plainly to the 
necessity of their being satisfied that one or other of the state- 
ments was known to be false, and that the accused deliberately 
intended to make a false statement, I think there can be no 
doubt that the offence of giving false evidence within the mean- 


ee 
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ing of s. 191 of the Penal Code was committed on one or 
other of the occasions specified in the charge. Then it appears 
to me that the only question is, was it necessary, in order to 
make the conviction legal, that the jury should find on which 
of the two occasions the offence was committed? Does the law 
in this country render that essential to a conviction for giving 
false evidence ? 

The 439th section of the Code of Criminal Procedure now in 
force requires that “ the charge shall state the offence with which 
the accused person is charged,” and the 440th that “ the charge 
shall contain such particulars as to the time and place of 
the alleged offence and the person against whom it was committed 
as are reasonably sufficient to give notice to the accused person of 
the matter with which he is charged.” The charge in this case 
does that. It states what the offence is, namely, that the 
accused committed an offence punishable under s. 193 of the 
Penal Code, and it contains such particulars as to the time and 
place as give sufficient notice to the accused of what he is 
charged with. He is told that, by making the two statements, 
one of which it is alleged he knew or believed to be false, or did 
not believe to be true, he committed an offence punishable uader 
a. 193. 

S. 442 says that the charge may be in the form given in 
the 3rd Schedule to the Act. In that Schedule there is such a 
form of charge as was made against the accused in this case, 


and it appears to me that, unless a conviction upon a charge so 


framed is allowed by law to be valid, the putting this form of 
charge in the Schedule was not only useless, but is also inconsist- 
ent with saying that the jury is required by the law to find and to 
state upon which of the two occasions mentioned in the charge 
the false evidence was given. If the jury is required to state 
that, then two charges in the form No, 10 in the Schedule would 
be proper. One would state that evidence was given on the 
23rd of January 1873, which the accused either knew or 
believed to be false, and the other would state that evidence was 
given on the 13th of February 1873, which the accused either 
knew or believed to be false. If it is required by the law that 
the jury or the Court, where the trial is with assessors, should 
46 
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find distinctly on which of the occasions the false statement was 
made, the alternative charge given in the Schedule is pezfsotiy 
useless. 

Again, if it is necessary for the jury in order that the convic- 
tion shall be valid to say which of the two statements is the 
false one, it is requiring the jury to find what is not alleged in 
the charge. All that the charge alleges is that one of the state- 
ments was known or believed to be false, or not believed to be 
true, and that thereby the offence was committed. Such a 
charge being authorized: by the law, it appears to me that all 
which the Court has to find to sustain a conviction for giving 
false evidence is that the allegations in it are proved. 

In considering what the intention of the Legislature was in 
making these provisions in the new Code of Criminal Procedure, 
and giving in the Schedule this form of charge, I think it is 
important to see what, at the time this Act was passed, was the 
acknowledged state of the law. It had been decided by a Full 
Bench of this Court that a conviction upon a charge of this 
description was legal. That view of the law had been acted 
upon, undoubtedly, for some years in this presidency. In 
Madras, as appears from the case of The Queen v. Palany \ 
Chetty (1), the same view of the law was adopted, and it cannot 
be doubted that this decision was acted upon in that presidency. 
We have no reported case in the Bombay High Court, and I do 
not desire to speak merely from memory as to what was the 
practice in that presidency. But in Madras and in Caleta, 
and my belief is in Bombay also, the law was considered at the \ 
time this Act was passed to be that a conviction of a person who 
was found to have intentionally made contradictory statements 
on oath or solemn affirmation was legal. I cannot think that 

‘the Legislature intended, by the way in which the new Code 
_ has been drawn, by the omission of certain sections which are in 
‘the old Code and the substitution of others, which probably were 
supposed to be an improvement in the wording or arrangement 
of it, to alter the law as to the offence of giving false evidence. 
That this charge, although called an alternative charge, and 
being so far alternative that two statements are set out in it 


(1) 4 Mad. H. C. Rep. 61. 
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when one offence only is alleged, namely, that the accused 
thereby, that is by making statements one of which he knew or 
believed to be false, committed the offence, should be considered 
as a charge of but one offence, and was to be dealt with by the 
jury as such, I think is shown by s, 452, which says that there 
shall be a separate charge for every offence. 

It was argued that it would prejudice the accused in respect 
of his subsequently pleading an acquittal or a conviction if a 
conviction were allowed upon a charge framed as this is, and 
that he might be tried again for making one or other of the 
statements which are the subject of the present charge. S. 460 
provides for a person who has once been tried for an offence, and 
convicted or acquitted of such offence, not being liable to be 
tried again on the same facts for the same offence, nor for any 
other offence for which a different charge from the one made 
against him might have been made under s. 455, or for which 
he might have been convicted under s. 456, If the question 
should ever come before me, what is the effect of a conviction 
or an acquittal upon such a charge as this, I should hold that 
the accused could not be tried again for giving the evidence 
on either occasion which is set out in the charge, for then he 
would be tried again on at least a part of the same facts as he 
had been tried upon before. 

I concur with my learned colleagues in thinking that the 
second part of s. 461 does not apply to this case. This is a 
charge of but one offence, and the conviction is a conviction of 
that offence, and need not specify more than the offence of 
which the person accused is convicted. Here the jury found 
upon the facts proved before them that the accused committed 
an offence punishable under s. 193. It appears to me that this 
finding is a good finding; nor do I see that s. 257 as to the 
duties of the jury interferes with it, or prevents the finding being 
as it is. S. 257 says “ that it is the duty of the jury to decide 
which view of the facts is true, and then to return the verdict 
which under such view ought, according to the direction of the 
Judge, to be returned.” I understand this to mean that it is the 
duty of the jury to find whether the view of the facts that the 
accused made the two statements, that they were such that they 
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could not both be true, and that he knew or believed one of them 
to be false, is true. I do not understand it as meaning that the 
jury, have to select from a part of the charge some of the facts 
and say whether they are true. What is meant is the whole view 
of the facts alleged against the accused, the view taken by the 
prosecution which leads to the conclusion of his guilt, or the 
view which is set up on his behalf, and which would make him 
innocent. I do not feel at all pressed by the provisions of 
8. 257. l 

It appears to me that this was a charge authorized by the 
law, and that the allegations in’ it which are sufficient to support 
a conviction have been found by the jury to be proved. Ifit isa 
good charge, nothing more is necessary to befound by the jury than 
that the allegations contained in it are true. I cannot say that 
it is an illegal charge finding it, as I do, deliberately allowed by 
the Legislature, and inserted in the Schedule which is referred 
to in s. 442. 

I think therefore that the conviction is a good one. 

I have to mention that two learned Judges, not now present, 


` 


‘Glover and Pontifex, JJ., are also of opinion that the conviction 


is good. ` 


5 
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Before Sir Richard Couch, Kt, Chief Justice, and Mr, Justice Pontifex. 


MONMOHINEE DEBI (Praistire) v. THE SECRETARY OF STATE 1874 
(DEFENDANT), May 18. 


> Government Promissory Note— Renewal—Loss of Negotiability by Nota becom 


ing covered with Endorsements—" Alonge” —Hindu Widow. 


In a suit by a Hindu widow as the holder and last endorsee of a Govern- 
ment promissory note of the 54 per cent. loan, 1859-60, to enforce renewal of 
the note, it appeared that, in the advertisement of the loan in the Gazette, it 
was stated that “the practice and rules heretofore in use in regard to the 
renewal, &c., of promissory notes will be adhered to in respect of the pro- 
missory notes of this loan;” that it was the practice of the Government to 
insist on the production of the promissory note wlen the interest due on it 
was applied for, and to endorse the payment of such interest on the back of 
the nQte; that the note of which renewal was sought had in consequence 

_ become so covered with endorsements that a slip of paper had been attached 

/ to it by the Government for the purpose of allowing further endorsements 

} on payment of interest to be made; and that in consequence of having this 

paper attached, and being covered with endorsements, the note was practically 

¢ unnegotiable. The defence was that the Government had a discretion as to 

granting or refusing renewal, and had, on objection made by the reversioners, 

exercised that discretion in refusing to renew the note. The lower Court 

dismissed the suit on the ground that the plaintiff had failed to show any 

legal right to renewal against the Government. Held on appeal that the 

is practice of insisting on endorsement of payments of interest on the note as a 

/ preliminary to receipt of. interest, thereon having rendered it practically 
unnegotiable, the Government were bound to renew the note. 


APPEAL from the judgment of Macpherson, J., dated 29th 
January 1874. . 
The suit was brought by the plaintiff, a Hindu widow, as 
holder and last endorsee of a Government promissory note for 

Rs. 18,400, No. 013430 of the 5} per cent. loan of 1859-60, to 
obtain a decree directing the defendant as representing the 

5 Government to renew the note. , The plaint stated that, before the 
making of the promissory note, the defendant advertized and 
notified in the Calcutta Gazette of 20th April 1869 “ that a loan 

47 
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was required, and that the practice and rules heretofore in use 


MoxmonmNe® in regard to the renewal, sub-division, and consolidation of pro- 
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missory notes of the Government of India, will be adhered to in 
respect of the promissory notes granted to the subscribers to the 
loan,” such practice being to renew, consolidate or sub-divide on 
application of the proprietors of such notes, and the payment 
of the established fees, free of all further expenses, unless the 


. defendant was restrained by order of a competent Court; that, 


in pursuance of the advertisements and notification by the 
defendant, the sum of Rs. 18,400 was subscribed by, and the note 
granted to, the Collector of the 24-Pergunnas; that it was 
and had been the practice of the defendant to insist on the 
production of the promissory note when the interest accrued due 
on it was applied for, and to endorse the payment of such interest 
on the back of the note; that in consequence of such practice, 
the note had become so covered with endorsements and receipts ; 
that there was no space left on the note for the endorsement of 
interest, or for transfers, and that the note had thereby become 


less in value, and incapable of being transferred; that the., 


- 


plaintiff had frequently applied to the defendant, through the \ 


Bank of Bengal, his authorized agents in Calcutta, to renew 
the note, and had conformed to all the rules and practice there- 
tofore observed by the defendant in regard to such notes, and had 
paid the established fees, but the defendant had refused to renew 
the note, although no order of any competent Court had been 
obtained preventing his renewing the same, alleging as an 
excuse for his refusal; that the plaintif was a childless Hindu 
widow and only entitled to a life-interest in the note, and there- 
fore its renewal was inadmissible, but that she was entitled to 
interest aceruing due upon it. The plaintiff submitted that the 
defendant was bound to renew the note according to the rules 
and practice observed in regard to the promissory notes of the 
Government of India prior to the year 1859, upon application 
being made to him by the plaintiff, and on payment of the 
established and customary fees. She therefore prayed that the 
defendant be directed to renew the note according to his under- 
taking advertized as aforesaid in the Gazette; and that in default 
thereof, the defeudant be decreed to pay to the plaintiff the 
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amount of the note with interest at 54 per cent. till decree, and 
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the sum of Rs. 4,000 as damages, being the difference between Ea 


the market-price of the note and the sum of Rs. 18,400. 


Tue 


The defence was stated as follows in the written statement of Szorurary 


the defendant :— 


2. “The defendant does not admit any promise, practice or custom 
whereby the plaintiff, as a matter of right, is entitled to renewal of the 
said note, For convenience and as a matter of favor, but not of right, 
the defendant, through the Comptroller-General, usually allows the 
renewal, sub-division or consolidation of Government promissory notes 
when ‘the endorsements thereon are in regular order, and no notice 
has been given of avy claim by another, or interest on such Government 
promissory uotes has been received. But when there is space on 
the back of such Government promissory notes for giving receipts 
for interest accrued thereon, and notice has been received from 
another that the holder has not power to alienate such Govern- 
ment promissory notes, renewal is refused; as also when it appears 
either by endorsements on such Government promissory notea, or 
otherwise, that the holder has but a limited interest therein, renewal 
` ig not allowed save on the terms of a sufficient bond of indemnity being 
given for the protection of the defendant, or an “allonge” is attached to 
such Government promissory notes for the purposes of having receipts 
for interest written thereon. The defendant being anxious that dealings 
in and with Government promissory notes should be facilitated, and 
that whilst endorsements appear in good order, and there is no notice 
of claim by other, and there are no circumstances tending to create 
suspicions of the holder’s title.” (stc.) 

The defendant further stated that the plaintiff’s title to the 
note had been impugned by or on behalf of other persons who 
claimed to be entitled thereto in reversion, and that the plaintiff 
had been informed thereof; that these persons had written to 
the Bank of Bengal, informing them of the plaintiffs limited 
interest in the note, and requesting them therefore not to renew 
it. In the 11th para. of the written statement, the defendant 
stated :— . 

“The defendant does not admit that the plaintiff is or can be entitled 
as of right to renewal of the said Government promissory note, or the 
éxistence of any auch rules and practice, as are alleged in the plaint, 
whereby the plaintiff can be so entitled. However, the defendant 
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submits whether, under the circumstances of this case, he was not 
justified in refusing to renew the said Government promissory note, 
whether or not the plaintiff establishes any rules or practice of renewal.” 

On behalf of the plaintiff, the Calcutta Gazette Extraordinary 
of 20th April 1859 was put in, and Mr. Mackenzie, the head of 
the office in the Bank.of Bengal in which the business of 
renewing notes is transacted, was-called and gave evidence of 


what had for some years been the practice of the office. His 


evidence was to the effect that notes were renewed on the appli- 
cation of the holder, when the endorsements appeared on the 
face of the note to be correct, and there was nothing to show 
any want of title in the applicant for renewal, but he said that 
he had always exercised his discretion in the matter, and always 
refused renewal if he considered that the responsibility of himself 
or the Government would be thereby increased. A book of rules 
compiled by this witness was tendered in evidence, as being, 
though not authoritative, a substantially correct statement of 
what the practice had been in the office. This was objected to 
at the hearing on behalf of the defendant, but was admitted. 

The material portions of these rules, relied on by the plaintiff, 
were as follows :— 

Rule 9—The stoppage of notes in the Government Loan Depart- 
ment, is effected by a written application addressed to the Accountant- 
General, containing a correct description of the loans, numbers, and 
amounts, of the notes to be stopped. 

Rule 10.—On presentation at the department of any of the notes 
so stopped, notice of presentation is promptly given, requiring the 
production of an order of a competent Court within 10 days, from the 
date of notice, for the further detention of the notes by the department, 
failing which the stoppage is removed against the notes presented, 
which are then dealt with, as though no stoppage bad been entered 
against them. í 

Rule 32.—Notes endorsed to “ A, B, C, and D, orany two of them” may 
‘be transferred under the' signatures of any two of the endorsees, Their 
renewal however will not be permitted in the terms of such endorse- 
ment, bnt simply in the names of all the endorsees, omitting the 
words “or any two of them.” 

Rule 33.—When a note is endorsed to Æ as attorney of B, it is 
treated as the sole property of the principal B, transferable only under 
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his endorsement, or under hia power of attorney. In the renewal of a 
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note so endorsed, the notice of attorneyship is dropped, the name of Peon RE 


the principal B only appearing as the payee of the renewed note. 
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Rule 34.~But the endorsement of a note to Aas executor of B grecarrany 


vests the title to it absolutely in A ; so that in renewing the note, it will 
be issued in favor of A simply without reference to the executorship. 

Rule 71.—A husband, by transferring Government securities into 
his wife’s nume, gives her implied authority to dispose of them by her 
own endorsement, so long as no revocation of such authority exists. 

Rule 72.—The renewals however of notes so endorsed will not be 
permitted in the wife’s name alone, but in the joint names of husband 
and wife, or of the husband only. 

Rule 91.—It is contrary to the established practice of the Loan 
Department to issue a Government promissory note carrying on the face 
of it a notice of a trust. 

Rule 92.—Consequently, on the presentation of a note bearing a 
specific notice of trust in the endorsement, thus, to “pay to 4 and B, 
trustees of the marriage settlement of C D and E F,” the holder of 
the note is apprized of the difficulty in the way of its ultimate 


/ renewal, and is called on to effect, if possible, the cancellation of the 


endorsemént and substitution under the signature of the endorser of 
another, favoring the endorsees in their individual character without 
any allusion to the trust. Should this however be impracticable, each 
subsequent transferee of the note receives a similar notice. And when 
renewal at last becomes unavoidable, itis only permitted under a full 
indemnity to be entered into by sureties, as well as by the principal 
applying for the renewal. i 

Rule 108.—All notes presented for the realization of interest due 


thereon, must be receipted on the reverse, thus, * Calcutta, 
1861. Received the half year’s interest due, Rs. 
by- draft No. (Sa.) A B? 


Circular, 24th of July 1854.—As the multiplication of entries 
thus required on the reverse of promissory notes will, if carelessly made, 
tend to necessitate the frequent renewal of promissory notes, and thereby 
to impose additional renewal fees on the proprietors, care should be 
taken to see that every entry is made to take up as small a space as 
possible, N 

The notification of September 1824 under which the first 4 
per cent. loan was issued, and which was published in the same 
book, contained the same words as that under which the note of 
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1874 which renewal was sought in the present suit was issued, with 

Aornontes respect to the practice and ruleé in use in regard-to the renewal, 
Zia consolidation, and sub-division of promissory notes, 

Broneeane Evidence was also given of the decreased negotiability of the 

note in consequence of its being covered with endorsements; 

and it was admitted that this would make the note practically 


less negotiable. 


No evidence was given on behalf of the defendant. 
Mr. 'Piffard and Mr. Lowe for the plaintiff. 


The Advocate-General offg. (Mr. Paul) and the Standing 
Counsel (Mr. Kennedy) for the defendant. 


Cur, adv, vult, 


Macruznrson, J.—This case is somewhat peculiar and of 
very considerable importance as bearing on the question of the 
renewal, and thereby in some degree on the question of the 
ready transfer, of Government securities. The suit is brought . 
by the present holder, the last endorsee, of a piece of Government |, 
paper of the 54 per cent. loan. The plaintiff seeks to compel 4 
the Government to give her a new note by way of renewal of > \ 
the note which she holds, which has become so covered with 
endorsements as to be now'practically unnegotiable. The plaint ` 
states tHat, in advertizing and inviting subscriptions to the 54 
per cent. loan of 1859, the Government promised that “ the 
practice and rules heretofore in use in regard to the renewal, \ 
sub-division, and consolidation of promissory notes of the Gov- 
ernment of India, will be adhered to in respect of the pro- 
missory notes granted to the subscribers to the 64 per cent. loan,” 
puch practice being to renew, consolidate or sub-divide on 
application of the proprietors of such notes and the payment of 
the established fees, free of all further expenses, unless the 
defendant was restrained by an order of a competent Court. + 

The defence raised by the Government is shortly stated in 
the 2nd and 11th paras. of their written statement. In the 2nd 
para. it is stated :—(reads), 

This last sentence is incomplete and in itself unintelligible. 
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After setting out the correspondence and other particulars 
relating to the refusal to renew this note, the defendant (11th para.) 
says :—( reads). 

The special defence taken is that, although the plaintiff 
is the simple endorsee of the paper, it was in truth endqrsed 
to her as the widow and representative of her husband: 
and it is argued that the Government, having notice of the 
nature of the plaintiff’s title to the note, cannot renew it, or do 
anything which will facilitate her dealing with it, without incur- 
ring responsibility to the reversioners. But the real issue to be 
decided is whether the Government is under any legal obliga- 
tion to renew its notes. The Government contends that it has 
the right of exercising its discretion in each case, and that it 
may grant or refuse renewal according to its discretion. 

The plaintiff comes into Court stating that, according to the. 
rules and practice subject to which the note was. originally 
granted, the holder of it is entitled as a matter of right to 
renewal. It is therefore necessary that she should prove the 
existence of the right on which her claim is based. She has 
proved that, as a matter of general practice, Government does 
renew notes on the application of the holder, where the endorse- 
ments appear to be (as in the present case they appear to be) 
in order, and there is nothing on the face of the note or the 
endorsements to indicate any defect of title in the holder. 
She has proved this by the evidence of Mr. Mackenzie, who is 
the head of the office, in which renewals are granted. Mr. 
Mackenzie has spoken to what has been the practice of the 
office for many years, and in addition he has spoken to a book of 
rules used in the office, which book was compiled by himself 
and gives a substantially correct statement of the rules and 
practice of the office subject to alterations (not affecting the 
matter now before me) which have been made since ita publica- 
tion in 1861. The result of the evidence is that it is clear 
to me that, in ninety-nine cases out of a hundred, these renewals 
are granted very much as a matter of course, but that never- 
theless the Government officers have considered themselves 
entitled to exercise a discretion in the matter, and have refused 
to'renew when they thought.it necessary for their own protec- 
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tion to do so. Mr. Mackenzie states that it has all along been ` 


aca his habit to refuse renewal, in cases in which he considered that 


Tur 
BRONRTART 
or STATE. 


renewal would impose any new responsibility upon himself 
or the Government, and he says that in fact he has refused to 
renew in other cases, besides this one, in which no order of 
Court had been obtained prohibiting renewal. 

The plaintiff proves that, in the notification under which the ` 
5% per cent. loan was originally opened, it was stated :—‘ The 
practice and rules heretofore in use in regard to the renewal, 
sub-division, and consolidation of promissory notes, will be 
adhered to in respect of the promissory notes of this loan.” 
But unfortunately for her she has no evidence that, according 
to the rules and practice in use prior to the issuing of this 
notification, renewal was a matter of absolute right. She had 
no evidence on the subject except what has been given by Mr. 
Mackenzie. The plaintiff refers to the 9th and 10th rules laid 
down by Mr. Mackenzie in his book, which he states still 
represent the practice usually followed in the office. The 9th 
rule tells us how the “stoppage” of notes in the Government | 
Loan Department is to be effected. The 10th rule (1) is:—(reads). 

The plaintiff contends that, as in the present case on these 
notes being stopped, the parties at whose instance they were 
stopped received notice from the defendant requiring them to 
obtain an order of Court, and as no such order was produced, 
the defendant, according to the ordinary practice of the office, 
should have removed the stoppage and dealt with the note as 
though no stoppage had been entered. But Mr. Mackenzie 
deposes that, although rules 9 and 10 state correctly what is the 
general practice, that practice has never been strictly 
followed; and he says that discretion has always been exercised 
in the matter. À 

The plaintiff further contends that Mr. Mackenzies book 
shows throughout that renewal is a matter of course. And 
there is no doubt that this is so to a certain extent, and that the 
refusal to renew is an exception to the general rule. I nowhere 
find any positive statement of the circumstances under which 
renewal is to be granted, nor do any of the several loan notifica- 

_()) Anie, p. 362, i : 
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tions say what those circumstances are. Substantially the sarme 
words relating to renewal which occur in the notification as to 
“the 5% per ‘cent. loan are used in the notification (para. 12th) 
of September 1824, under which the first 4 per cent. loan was 
issued. But in both instances alike, there is an entire absence of 
information as to what the previous practice was. 

The plaintiffs case is in some degree based on the fact that 
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an absolute necessity for renewal is created by reason of Govern- ` 


ment insisting that evéry - payment of interest shall be 
endorsed ón the note. ‘ Renewal of a note ordinarily takes place 
when the note has come to be so covered with endorsements, 
chiefly those acknowledging the payment of interest, that there 
is no'room left for any further endorsement. "Whenever this 
state of. things has arisen, the practice has been for the old note 
to be delivered up to the Government, which has thereupon 
issued a new note containing on the face of it, as payee, the 
hame of the last endorsee, the holder of the note. The new 


note so issued bears upon it a reference to the old note of which it | 


is a renewal, so that there is no difficulty in referring back to the 
old note if occasion should arise. 

It does certainly seem that the plaintiff has some reason to 
complain, if the Government, after insisting on such payments of 
interest being endorsed on the paper, and thereby rendering the 
note practically unnegotiable, refuses to grant a renewal; which is 
the only means by which the unnegotiability can be removed. 
Those who have subscribed to the Government loans, or who held 
Government securities, may have acquiesced in the practice of 

. having every payment of interest endorsed; but they have done 
so in the belief that they were entitled to renewal when necessary. 
If renewal is not to follow as a matter of right when the paper 
is covered -with receipts for interest, it becomes a question how 
far Government ought to insist on those receipts being endorsed 


on the note. It may be doubted whether the Government has. 


- any legal right to refuse to pay interest on its promissory notes: 
without endorsement. The endorsing these receipts does not: 
seem to be provided for in the notes themselves, or in the contract 


originally entered into with subscribers to the loans, though it is: 


possible that subscribers aud holders of notes may by acquies- 
48 
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cence be bound by the practice. The same may be said of the 


Moxmonmeze practice occasionally adopted, by which the Government officers 


v. 


add what is called an £ allonge,” which is simply a sheet of 


Bronerany paper pasted on to the end of the original note, so as to give 


ov STATE, 


room for more endorsements. If the Government insists on an 
endorsement in respect of each payment of interest, it would 
appear that it ought to provide means for protecting holders 
against the injury which in course of time comes to be caused 
to them by those endorsements. 

There is nothing on the face of the note which is the subject 
of this suit to render the note unnegotiable, except its being 
covered with endorsements, chiefly of payments of interest, 
But the note has an “allonge” annexed, and is covered with 
endorsements, and consequently is practically not negotiable, 
as is admitted by Mr. Mackenzie himself. 

Though, however, there may be some hardship in a case in 
which renewal is refused, it does not follow that there is a legal 
right of renewal which can be enforced by the order of this 


"Court. And though Mr. Mackenzie’s book shows that renewal 


becomes necessary sometimes, and that it becomes necessary 
when the note is covered with endorsements, it also indicates 
that, in renewing, the officer who renews is to exercise some 
discretion in the matter. In rule 92 (1) the following passage 
occurs as regards renewing when there is specific notice of a 
trust in the endorsements :——* When renewal becomes unvoidable, 
it is only permitted under a fullindemnity. * * * *° Again, 
in the Circular of July 1854 (p. 17 of the Circulars), it is said :— 
(reads.) (1) 

On the other hand rules 32, 33, and 34 (2) all show that some 
discretion is to be exercised in renewing. Rule 32 says :— 
(reads.) Under this rule a discretion is exercised in not renewing 
the note simply in the terms of the last endorsement. So rule 33 
says :—(reads.) And under rule 34 there is a distinct exercise of 
discretion. It is as follows:—(reads.) Again rule 71 (1) is:— 
(reads.) And rule 72 (1) says :—(reads). 

In this last case, the wife being the last endorsee and recog- 
nized as such by Government by the payment of interest to her,. 

(1) Ante, p. 363. (2) Anie, pp. 362, 363, 
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it certainly ig an exercise of discretion on the part of the 
renewing officer when he declines to renew in the name of the 
endorsee, and insists on adding the name of her husband. 

On the whole I have come to the conclusion that the plaintiff 
has no absolute right of renewal, which she can enforce as 
against the Government. 

Both parties have treated this case as one in which the plain- 
tiffs application to Government was for renewal only. But 
the only applications for renewal, which I find on the note, are 
applications to renew the note and sub-divide it into a number 
of small notes. As the question has not been raised, it is 
not nevessary to decide whether the fact that the application 
was for sub-division also would affect the issue as to the right 
to insist on renewal. But the fact that she applied for sub-divi- 
sion also, certainly would not strengthen the plaintiff’s case. 

On the ground that the plaintiff fails to prove any legal right 
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to insist on renewal, I dismiss the suit. But I think the casa - 


is not one in which the defendant ought to press for costs, 
No order as to costs as between party and party. Costs as 
between solicitor and client will be taxed on scale 2. 


From this judgment the plaintiff appealed. 
Mr. Lowe and Mr. Evans for the appellant. 


The Advocate-General, offg. (Mr. Paul) and the Standing 
Counsel (Mr. Kennedy) for the respondent, 

Mr. Lowe contended: that the Government was bound to 
renew the note. There is nothing on the face of the note itself 
to limit the plaintiff’s right to renewal. The rules which have 
been produced contemplate the case of renewal becoming 
unavoidable; here the renewal has become absolutely necegsary 
from the practice insisted on by the Government of endorse- 
ments being made on payment of interest. The evidence shows 
that the note in its present state is not negotiable; this was found 
by the judgment of Macpherson, J. The right to the relief 
sought in the present suit isnot affected by the plaintiff being 
in the position of a Hindu widow. [Cotos, C.J.—In the 
notification of the loan on-which the note was issued, the practice 
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with regard to renewal is to be according to “ the rules heretofore 


to renew according to their undertaking.] The rules show that 


n é 7 x . 
Srorneanr renewal is allowed if the endorsements are in order, unless there 
ATE. 


or 


is an order of a competent Court restraining renewal, and 
here there is no such order. 


Mr. Evans on thé same side.—The fact of the plaintiff being 
a Hindu widow makes no difference in her right to have renewal, 
Suppose the time had come for the note to be paid off, she, and 
not the reversioner, would be entitled to tho money. The power of 
alienation of a Hindu widow is the same with respect to both 
moveable and immoveable property. She would be absolutely 
entitled to the note whether it represented moveable property or 
land. The reversioners would be entitled to come in and prevent 
her from committing waste; see Shama Charan’s Vyavastha 
Darpana, pp. 43, 44, 45, 46, and the cases of Cossinaut Bysack v, 
Hurroosoondry Dossee (1) and Hurrydoss Dutt v. Rungunmoney 
Dossee (2). According to these cases it is submitted that the sale . 
of this note would not be an act of waste which the reversionerg 
would be entitled to ask the Court to prevent; no waste or danger 
of waste has been shown; see Bindoo Bassinee Dossee v. Bolie 
Chand Sett(3). [Covon, C.J.—Has the widow aright to alienate 
without legal necessity, and is there any such necessity shown 
here?] A clear case of waste or danger of waste must be 
shown to enable the reversioners to restrain her from deal- 
ing with the note in any way she likes: she may, sell the note 
and invest the money in some other security without commit-, 
ting waste. [Pontirex, J.—Would not sub-division be proof of, 
intended waste ?] Not necessarily. 

If the position of the plaintiff as a Hindu widow does not effect, 
her right to renewal, the question is, is there such a right? it, 
is submitted there is. There was at the time of issue of the, 
note a contract that it would be renewed according to the rules. 
in force. Those rules, with the evidence of Mr. Mackenzie, show, 


(1) 2 Morl. Dig., 198 ; S. O. in P. O. OL Rep., 91. 
(2) 2 T. & B., 279; 8. O. in P. 0., 6 Moore's I, A., 488. 
. (8) 1 W. RB, 125. 
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a right to renewal if the endorsements were in order, and there ‘1874 
was no order restraining renewal. [Pontirex,.J.—If there is Moxvomnaz 
a right to renew, the Government might be unnecessarily mae 
harassed by applications; there must be some limit to the Sxcrvranr 
exercise of the riglit.] It must be exercised reasonably: there ae re 
is a fee imposed on renewal, so it would probably not be 

applied for unnecessarily. The learned Counsel was proceeding 

to show by passages from the judgment of Macpherson, J., that 

the Court ought to have come to a different conclusion. 
[Covcu, C.J.—You are appealing from the judgment, and 

cannot be heard to rely on it.] Mr. Mackenzie’s evidence 

as to the general practice shows the right to renew except in 

certain circumstances which do not exist here. Rules 92 and 

103, and the Circular of July 1854 (1), show that renewal might 

become unavoidable, as by the note becoming covered with 
endgrsements; that is the case here. A Court of Equity will 

not allow renewal to be capriciously refused. [Covuca, C.J.— 

Some right to renewal, legal or equitable, must be shown. | 


The Advocate-General, for the respondent, submitted that 
there was no such absolute right of renewal as was contended 
for by the plaintiff: the Government had a discretion in allowing 
renewal of their promissory notes, and that discretion has beer 
exercised in this case by renewal being refused. There is nothing 
which makes it obligatory on the Government to facilitate the 
negotiability of a note in the hands of any endorsee; especially 
where an objection has been lodged to its renewal. The Govern- 
ment has a right to refuse renewal in certain cases; here it has 
refused to renew, aud it is submitted the refusal is reasonable; 
and made on @ proper exercise of its discretion. As to the 
“allonge,” it was attached in accordance with the usual practice; 
and has been acquiesced in by the endorsees by whom acknow- 
ledgments of payments of interest have been made on it. “That 
has done away with the necessity for renewal, if it existed. 


Mr. Evans in reply.—There is a general obligation on the 
Government to renew, on reasonable necessity being shown: here. 
the note is unnegotiable. The refusal to renew is unreasonable. 


(1) Ante, p. 363. ; m te 8 
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Government cannot refuse simply because the applicant is a 


Momronnnie Hindu widow. The reversioners have not come forward to 
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enforce their objection. 


Covon, C.J.—The plaintiff in this suit is the endorsee and 
holder of a promissory note of the Government of India, dated 
the 8lst of May 1859 and No. 013430 of 1859-60, for 
Rs. 18,400, and interest at 6 per cent., and the suit was 


brought to obtain from the Government a renewal of the note, 


according, as the plaintiff alleged, to the undertaking in tho 
notification and advertisement in the Calcutta Gazette of the 
loan for which this promissory note was given. The notification 
was in the Calcutta Gazette of the 20th April 1859, and stated 
that, upon receiving the money which was to be borrowed by the 
Government, promissory notes would be prepared, and issued to 
the parties entitled thereto, in a form which is given, In that 
form the note is payable to the person named, his, or her, or their 
executors or administrators, or his, or her, or their order, or 
demand at the General Treasury of Fort William after the 
expiration of three months’ notice of payment, to be given by 
the Governor-General of India in Council in the Calcutta 
Gazette, and the interest is payable half-yearly. 
Thenotificationina paragraph which comes after the form of the 
note states that the “promissory notes shall not be renewed, sub- 
divided, or consolidated,except by the Accountant-General of Fort 
William. The practice and rules heretofore in use in regard to the 
renewal, sub-division, and consolidation of promissory notes will 
be adhered to in respect of the promissory notes of this loan.” 
The evidence of what the practice and rules thus referred to 
were is contained in a book published i in 1861 by Mr. Mackenzie, 
who was an officer in the department from which the notes were 
issued, and in which the business of the renewal would be trans- 
acted, and Mr. Mackenzie, who was called as a witness, proved 
that the rules and practice in the book were the rules and prac- 
tice in 1859 when the note was issued. “We consider that what 
appears in this book is what the Government undertook to ba 
adhered to in reapect to the promissory notes of which this was 


one, The note is transferable by endorsement, and cannot be 


VOL. XO] HIGH COURT. 873 


legally transferred without one. The rules provide for the renewal 1874 
of the notes, and the 92nd rule (1) shows that it was contemplated Borers 
that a renewal of a noteof this description would become neces- v. 
sary. The 92nd rule, after speaking of there being a notice Szorrrarr 
of trust in the endorsement as “Pay to A and B, trustees 
of the marriage sattlement of C D and E Ff,” says that the 
holder of the note “is called on to effect, if possible, the 
cancellation of the endorsement and substitution under the 
signatare of the endorser of another, favoring the endorsees 
in their individual character without any allusion to the trust.” 
It then contains these words:—‘* And when renewal at last 
becomes unavoidable, it is only permitted under a full indemnity to 
be entered into by sureties, as wellas by the principal applying 
for the renewal.” Thusit recognizes a casein which the renewal 
of a note would become necessary or unavoidable. But the more 
important rule to be considered in this case is the 103rd rule (1). 
By that it is provided that “ all notes presented for the realiza- 
_ tion of interest due thereon, must be receipted on the reverse,” 
“giving the form of the receipt. And in the Circulars which are 
also published in Mr. Mackenzie’s book, there is one (1), the 23rd 
para. of which says:— As the multiplication of entries thus 
required on the reverse of promissory notes will, if carelessly made, 
tend to necessitate the frequent renewal of promissory notes, and 
thereby to impose additional renewal fees on the proprietors, 
care should be taken to see that every entry is made to take up 

( as small a space as possible.” 

‘ In this case the note of which plaintiff is the holder had 
become covered with endorsements of the receipt of interest in 
accordance with this rule. The Government was authorized to 
make the endorsements, and the holder was not at liberty to 
object to it, The note having been so covered by endorsements, 
the officers of the Government annexed to it a paper on which 
further endorsements of the receipt of interest were made. They: 
have called this an “ allonge.” But in truth it is not legally or 
properly socalled. An “allonge” is a slip of paper annexed to a 
bill upon which, there being no legal limit to the number of 
endorsements, when there is not room to write them all distinctly 

(1) Ante, p. 363. 
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on the back'of the bill, the supernumerary endorsements may be 


MosmMonixex written. It is annexed by the holder in order that he may write 
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the endorsement. Here the paper was not annexed by the 
holder for making an endorsement of the note, but by the officers 
of Government for writing the receipts of interest. I do not find 
any rule which authorizes this: it seems to be the practice ; 
but I have not found any rule which specially authorizes it. 
This paper, so annexed to the note, although not legally an 
“allonge,” might, if the holder of the note had thought fit to adopt 
it as such, and to write an endorsement upon it, have become an 
“allonge.” Ido notsay that, if the holder had written an endorse- 
ment upon the paper which has been annexed, it will not be a good 
endorsement and sufficient to transfer the note ; but the holder is 
not obliged to do this. There is nothing in the rules which obliges 
him to adopt this mode of endorsing the note; and looking at 
those that I have referred to, which speak of the renewal of å 
note becoming unavoidable, and authorize what I may describe 


as the defacing of the back of the note by the officers of the ` 


Government, I think the fair construction of the rules is, that, 
when the back of the note has become covered with endorse- 
ments of the receipt of interest, so that there is not room to prite 
an endorsement of the note distinctly on the back of it, the 


‘holder is entitled to have it renewed. He cannot arbitrarily go 


to the Government and say I desire to have this note renewed, 
but when by the acts of the Government, authorized by the 
rules, a note can no longer be transferred in the ordinary way, 
it is, I think, a proper case for renewal, and the Government by 
the notification in the Gazette bound itself to renew.. 

. The plaintiff is the legal holder of this note. If any person 
has a right to prevent her from parting with it, that person 
ought to take proper legal proceedings to obtain an order of. 
Court restraining her from doing so. If such an order were 
obtained, and the Government had notice of it, it would be bound 
to act in accordance with it. The plaintiff could not insist upon 
having the note renewed, if by the renewal the order restraining 
her from parting with the note would be disobeyed. Here, in 
the absence of any decision or order of a Court that the plaintiff, 
should not be allowed to negotiate this note, I think all that the 


> 
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Government can do, or has a right to do at present, is to see that 1874 
the person who receives the interest upon the note is entitled to vo 
receive it, The note is not payable at present, and will not be cs 
fora long time. When it becomes payable, the Government will sSzoxsranr 
have aright to see that the person seeking payment is really ii 
entitled to it. All the liability the Government is under now is 
to pay the interest. No doubt, the refusal to renew was made in 
good faith, but it appears to me that the putting an obstacle in 
the way of the plaintiff by refusing’the renewal, is not justified 
by the engagement which the Government entered into at the ; 
time when the loan was contracted, and the notification was 
published in the Calcutta Gazette. Therefore, the decree of 
Macpherson, J., will be reversed, and the plaintif will 
have a decree for the renewal of the note; but as the word 
“ widow ” would be and is properly after the name of the plain- 
- tiff as endorsee of the note, the Government is at liberty to put 
the/ame word in the renewed note after the name of the plaintiff 
a8 the payee, so that she may not appear to be the payee in a 
/7different character from that in which she was an endorses. 
We think the plaintiff ought to have the costs of this appeal, 
and the costs of the suit before Macpherson, J., to be taxed on 
[~ scale No. 2. f 


/ Appeal allowed, 







& 


j. Attorney for the appellant: Baboo B. N. Bose. 


/ Attorney for the respondent: The Government Solicitor, Mr. 
Sanderson. 
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Before Sir Richard Couch, Kt., Chief Justice, Mr. Justice Jackson, Mr. 
Justice Phear, Mr. Justice Markby, and Mr. Justice Birch. 


BROJO MISSER (Dsrgexpant) v. AHLADI MISRANI anp ornens 
(REPRESENTATIVES OF THE PLAINTIFF. ).* 


Beng. Act VIL of 1869, s. 102—Additional Judge—District Judge — Bengal 
Civil Courte Act ( VI of 18711 )—Appeal. 


Held (Jacuson, J., dissenting) that an Additional Judge, invested with the 
powers given to him by Act VI of 1871, is a District Judge within the mean- 
ing of s. 102 of Beng. Aot-VIII of 1869, and no appeal lies from his decision 
in suits of the nature described in that section. 


Tam plaintiff brought this suit to recover certain arrears of 
rent with interest, the amount being below Rs. 100. The Mun- 
sif gave the plaintiff a decree for a portion of his claim, but 
disallowed the rest. On appeal by the plaintiff, the Officiating 
Additional Judge of Tirhoot decreed the entire claim in his 


„favor. From this decision the defendant preferred a special 


appeal which came on to be heard before Phear and Ainslie, JJ. 
The learned Judges held that, under the provisions of s. 102 of 
Béng. Act VIII of 1869, no appeal lay from the decision of 
the lower Appellate Court, inasmuch as the amount in suit was 
less than Rs. 100, and they accordingly dismissed the appeal. 
Subsequently, the defendant applied for a review of judg- 
ment, on the ground that the decision of the Iower Appellate 
Court being by an Officiating Additional Judge, and not 
by a District Judge, the appeal would lie, and reference 
was made to Moonshee Mahomed Mooneer Mea v. Sreemutty 


Jybunee (1) and Nobokisto Koondo v. Nazir Mahomed 


* Rule No. 608 of 1873, in Special Appeal No, 739 of 1872, from a decision 
passed by the Additional Judge of Zilla Tirhoot, dated the 23rd February 
1872, reversing a decree of the Munsif of k dated the 18th 
Beptember 1871. È 


(1) 10 B. L. R, App. 29. 
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Sheikh (1). Thereupon the question raised was referred to a 
Full Bench by the following order :— 

We think that this matter must stand over, and the further 
hearing be postponed in order that we may refer for the decision 
of a Full Bench the question whether or not an Additional 
Judge, invested with the powers given to him by Act VI of 
1871, is a District Judge within the meaning of s. 102 


of Beng. Act VIII of 1869. 


Mr. Rochfort for the appellant.—By s. 102 of Beng. Act VIII 
of 1869, no right of appeal is withdrawn; the section 
only says that no right of appeal is conferred. The appellant’s 
right to appeal under the circumstances of this case is wholly 
independent of that section, being conferred by s. 372 of 
Act VIII of 1859. S. 102 of Beng. Act VIII of 1869, being 
a prohibitory section, must be construed strictly, and confined 
within the strict limits assigned to it by the Legislature. It 


refers only to cases tried and 


decided by a District Judge, 


and not to suits tried by an Additional Judge as the present 
f was—Moonshee Mahomed Mooneer Mea v. Sreemutty 
Jybunee (2) and Nobokisto Koondo v. Nazir Mahomed Sheikh (1). 


k 


1 Baboo Bhowani Churn Duit for the respondent.—S. 7 of 


* Act VLof 187 l, after providing for the appointment of Additional 
Judges, enacts that “such Additional Judges shall perform any 
of the duties of a District Judge under Chap. iii of this Act 

’ that the District Judge may, with the sanction of the High 
Court, assign to them, ant, in the performance of such duties, 
they shall exercise the same powers as the District Judge.” The 
Additional Judge therefore is for all intents and purposes a 
“ District Judge” within the meaning of s. 102 of Beng. Act 
VIII of 1869. In such a case no appeal lies to this Court; 
see the decision in Iskan Chunder Ghose v, Nobin Paul (3).° ° 


(1) 10 B. L. R., App., 30. 
(2) Id., 29. 
(8) Ishan Chunder Ghose v. Nobin 


Paul. Special Appeal, No. 768 of. 


1872, decided on the 28th February 
1878. This was a suit to recover 
arrears of rent amounting to Rs. 76. 
The suit was dismissed by the Munsif, 


whose decision was confirmed on 
appeal by the Additional Judge of 
Hooghly. On special appeal, the 
respondent took the objection that the 
appeal would not lie under s. 102 of 
Beng. Act VIU of 1869. The Court 
(Covcn, C.J., and Grover, J.) dis- 
missed the appeal with costs. 


377 
1874 


Broso MIssEB 
v, 
ÅBHLADI 
Misuant 
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1874 The following judgments were delivered by the Full Bench :—- 
ant oe Breca, J.—The local Legislature has, ins. 102 of Act VIII 
Murani of 1869, substituted for the words “ Zilla Judge,” used in 
Act X of 1859, the term “ District Judge.” This, in the 
General Clauses’ Act, L'of 1868, passed by the Government of 
India, is defined to mean “ the Judge of a principal Civil Court 
of original jurisdiction.” If these words are strictly inter- 
preted, it may be said that there being only one such Court in 
a district, it can refer only to the officer presiding in that Court, 
and that the bar to appeal contained in s. 102 refers only to 
cases tried by him originally or in appeal. I do not think that 
such was the intention of the framers of the Act. In some of 
the most important districts, appeals under Act X of 1859 had 
been for years disposed of by the Additional Judges. These 
officers were appointed under Regulation VIII of 1833, and. 
were empowered to perform any part of the duties of the J udè“ 
of the zilla, and in performance of those duties were to exer- ^\ 
cise the same powers as the Zilla Judges, 

Appeals from the orders of the Additional Judges lay only 
to the Sudder, and subsequently the High, Court, This law 
was in force when Act VIII of 1869 was passed by the Bengs ~” 
Council, and I find nothing to indicate that the local Leg me 
lature had any intention (if it had the power) to reduce the \ 
status of the Additional Judges to that of the Subordinate 
Judges, as defined in Act XVI of 1868 then in force. By 
Act VI of 1871, Regulation VIII of 1833 was repealed, but its | 
provisions as to the powers of the Additional Judges are 
re-enacted in s. 7, and since that enactment, Additional Judges 
are gazetted as Additional District Judges, and the officer 
against whose judgment the special appeal was in this case 
preferred was so gazetted. 

There have been conflicting decisions of this Court upon the 
question submitted. One is Nobokisto Koondo v. Nazir Maho- 
med Sheikh (1). In that case it was held that s. 102 referred 
to cases tried by a District Judge, and not to those tried by an 
Additional Judge, and the objection that an appeal would not 
lie was overruled. 


(1) 10 B. L. R., App. 80. 
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In Ishan Chunder Ghose v. Nobin Paul (1), decided on the 1874 
28th of February last by another Division Bench of this Court, Broso Musser 
and not reported, it appears that the appeals were dismissed Arrant 

MISRANI 
upon the objection raised by the respondent that no appeal ; 
would, under the circumstances of the case, lie from the order 
of an Additional Judge.. 

It seems to me that there can be no appeal in cases decided 
by an Additional Judge, which would not be appealable had they 
‘been decided by the District Judge. I do not think that the 
local Legislature contemplated any distinction being made 
between the Courts of the District Judge and Additional 
District Judge, and I would hold that the words District Judge 
in s. 102 of Act. VIII of 1869 include an Additional District 
Judge vested under Act VI of 1871 with the powers of a 

ict Judge. 


RKBY, J.—I concur in the construction which has been 
ut upon the statute by Birch, J. 


PHEAR, J.—I concur in the view taken by Birch, J., 
and have but a few words to add. It seems to me that, under 
the provisions of Act VI of 1871, the Additional Judge isa 
District Judge, although, no doubt, not the District Judge; he 
is an Additional Judge attached to the Court of the District 
Judge. He has the same powers as the District Judge, although 
his cognizance of cases is in some degree limited. By Act VI of 
1871 a great distinction is made between the status of the Addi- 
tional and that of the Subordinate Judge; there are no appeals 
from the decision of the Additional Judge to the District Judge, 
whereas, on the other hand, the Additional Judge may, as 
the Additional Judge of the District Judge’s Court, hear 
appeals from the Subordinate Judge. I think that, shortly, the 
effect of s. 102 of Act VIII of 1869 is to except the decrees 
of an Additional Juage from appeal under his character as a 
District Judge, or Additional Judge of the District Court. 


Jackson, J.—I regret very much to find myself under the 
‘necessity of dissenting from my learned colleagues on this 
(1) Ante, p. 377, note (8). 
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occasion. It is only the very strong conviction on my mind on 


Broso Missen a subject which I have frequently considered that induces me to 


ere 
MISRANI. 


express the different opinion which I entertain, 

‘Whatever the status of an Additional Judge may have been. 
at the time of the passing of Act VIII of 1869, and previous to 
the passing of Act VI of 1871, it seems to me quite clear that 
the District Judge of the Bengal Civil Court’s Act of 1871 was 
an entirely distinct person, and a person occupying a wholly 
different position in the judicial body from the Additional Judge. 
I think that when the effect of a provision of law is to abridge 
the ordinary right of appeal, that possession must be construed 
‘with the utmost strictness, and that we ought not to take away 
the right of appeal, unless we are quite sure that the intention 
of the law was to take it away. 

S. 102 of Act VIII of 1869 says that “ nothing in thi 
contained shall be deemed to confer any power of appeal in any 
tried and decided by a District Judge, originally or in appe 
if the amount sued for, or the value of the property claimed, doe 
rot exceed one hundred rupees, in which suit a question of right 
to enhance or vary the rent of a ryot or tenant, or any question 
relating to a title to land, or to some interest in land as between 
parties having conflicting claims thereto, had not been determined 
by the judgment.” S. 3 of Act VI of 1871 provides that Í 
< the number of District Judges to be appointed under this Act - 
shall be fixed, and may, from time to time, be altered by the 
Local Government ;” and s. 5 says that whenever the Governor- 
General in Council has sanctioned an increase of the number of 
District Judges, the Local Government shall appoint Additional 
District Judges. That, as I understand it, contemplates the case 
of an addition to the number of districts, and so regulates the 
appointment of Additional District Judges to fill that office in 
such additional districts. After that has been provided for, 
the Legislature in s. 7 enables the Government in particular 
circumstances to appoint functionaries called “ Additional 
Judges,” and it is declared that “such Additional Judges shall 
‘perform any of the duties of a District Judge under Chap. iii 
of this Act that the District Judge may, with the sanction of' 
the High Court, assign to them, and, in the performance of such 








VOL. XIIL] HIGH COURT. : ` 381 


duties, they shall exercise the same powers as the District. 1874 
Judge.” _ Therefore, the functions of an Additional Judge are Broso Misses 
restricted to performing, under deputation as it were from Amant 
the District Judge, any of the duties of that officer i 
under Chap. iii of that Act, and no further. The words 
“ exercise the same powers,” I understand to mean that he shall 
exercise only such powers as are necessary to the efficient 
performance of his duties, and not as conferring any attribute 
such as immunity from appeal on the decisions of Additional 
Judges when passed. And throughout Act VI of 1871, wherever 
grades of Courts are enumerated, Munsifs, Subordinate 
Judges, Additional Judges, and District Judges are all men- 
tioned seriatim as officers of distinct status, holding separate 
positions aud exercising different powers. If, indeed, s. 102 
of Beng. Act VIII of 1869 had contained the words 
* decided by a District Judge or Additional Judge,” I should 
have readily admitted that the finality so given to the decisions 
of Additional Judges might be conceded to the officer with the 
same title, though holding a slightly different status, created by, 
Act VI of 1871. But there are no such words in the section, 
and there appears to be quite sufficient reason why the Legisla- 
ture should have intended to confer particular powers and parti- 
cular finality of jurisdiction upon the District Judge in like 
manner as it confers certain special powers on the Collector of the 
district, although there may be other officers in the same district 
exercising the general powers of a Collector. The District 
Judge is usually an officer of greater experience, higher status, 
and longer connexion with the district, and the Legislature 
might well have thought fit to say that in particular cases, 
usually of minor importance, the decision of such an officer 
might be allowed to be final. No such reason, it seems to me, 
exists in the case of the Additional Judge, and the Legislature, 
therefore, as I presume, did not include the Additional Judge 
in the terms of s. 102. 

‘For these reasons I think that whatever exemption from appeal 
is conferred by that section is limited to the decisions of District 
Judges. 
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1874 Covou, C.J.—I1 am ‘of opinion in this case that the appeal 
Brovo Missen ig barred. The question referred to us appears to have been 
antapi decided by myself and Glover, J., about a year agon Ishan 
Chunder Ghose v. Nobin Paul (1). From my note of the case 
the question does not appear to have been argued (certainly at 
no length) before us; but after the argument which we have 
now héard, I retain the opinion which I had expressed | in that 

case, TA 

S. 102 of Act VIII of 1869 says :—“ Nothing in this Act con- 
tained shall be deemed to confer any power of appeal in any 
suit tried and decided by a District Judge, originally or in 
appeal, if the amount sued for, or the value of*the property 
claimed, does not exceed one hundred rupees, in which suit a 
question of right to enhance or vary the rent of a ryot or 
tenant, or any question relating to a title to land, or to some 
interest in land as between parties having conflicting claims 
thereto, had not been determined by the judgment.” 

It appears to me on reading this section that the Legislature, 
jn deciding whether there should be an appeal or not in the cas 
there described, looked quite as much, probably more, to the 
value of the property claimed and the question in dispute 
between the parties, than to the position of the Judge who was 
to decide the suit. It is not a proper way of ascertaining 
what was the intention to look at the case merely as an appeal 
from a Judge having a particular status, or holding a particular 
rank or position among the Judges ere under the Civil 
Court’s Act. ~ 

Then we find that ins. 7 of the Civil Court’s Act, provisio 
is made for the appointment of Additional Judges, when the 
business pending before any District Judge requires the appoint- 
ment of an Additional Judge for its speedy disposal; and the 
Additional Judge so appointed is to exercise the same powers 
as the District Judge. I think we may assume that the 
gentleman appointed to exercise the same powers as the District 
Judge will be equally competent to exercise them, and that there 


. 


(1) Ante, p. 377, note (8). 
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is not a greater reason that his decision should be subject to 1874 
appeal than the decision of the District Judge. We also find Baovo Musee 
in s. 21 of the same Act that his decisions are put by the Legis- Astanr 
lature on the same footing as the decision of the District Judge, 
for it says that appeals from the decrees and orders of District 
Judges and Additional Judges shall, when such appeals are 
allowed by law, lie to the High Court. 
I think (as I have already said) that what should be looked 
at in considering the intention of the Legislature as to the 
right of appeal: are the powers which are to be exercised by the 
-. Judge, aud the nature of the suit, rather than whether he 
holds the office, or possesses the dignity, of a District Judge, 
‘or has only the name of: Additional Judge. It appears 
to me, although differing as I do from a learned Judge of 
so much experience as Jackson, J., I cannot but have some 
hesitation on the subject, that an Additional Judge comes 
(—withia the meaning of s. 102 of Beng. Act VIII of 1869, and 
chat an appeal does not lie from his decision any more than from 
that of a District Judge. The application for review will 
therefore be rejected. 


ORIGINAL CIVIL. 





r Before Sir Richard Couch, Kt, Chef Justice, and Mr. Justice Macpherson, 


G: PETERS (Prarie) vo. T. Z. MANUK anp oruens (DereNDaNTe). 1874 

May 21 g 

Husband and Wife—Married Woman, Liability of—Separate Bstate— 7? 2 
Restraint on Anticipation—Indian Succession Act (X of 1865), s. 4— 


Married Women's Property Act (III of 1874), s. 8—Costs of Trustees, 


In a suit against a husband and wife, and the trustees of the wife's marriage 
settlement on two joint and several promissory notes given by the husband 
end wife after their marriage, but before the passing of the Married Women's 
Property Act (IIL of 1874), the plaintiff sought to render liable property 
settled on the marriage upon the wife for her separate use without power of 
anticipation. The marringe was contracted after the passing of the Indian 
Succession Act. 
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Held, that s. 4 of that Act did not prevent the operation of the clange in the 
marriage settlement in restraint of anticipation (1). 

Held, further, that s. 8 of the Married Women’s Property Act, 1874 (2), 
does not apply to contracts made before the passing of the Act, 

Semble per Covon, O.J.—If the contract had been made after that Act 
came into operation, the plaintiff would have had a remedy against the wife's 
separate estate notwithstanding the clause reatraining anticipation. 


' APPRAL from a decree of Pontifex, J., dated the 12th March 
1874. 

The suit was brought to recover the balance of principal and 
interest due upon two promissory notes, dated the 6th May 
1871 and the 22nd June 1872 respectively, made by the first 
two defendants Theodore Zorab Manuk and his wife Ripsima 
Theodore Zorab Manuk, whereby they jointly and severally pro- 
mised to pay Rs. 450 and Re. 2,000." The plaint alleged that the 
defendant Theodore Zorab Manuk had become an insolvent ; that 
the defendant Ripsima Theodore Zorab Manuk was an Armenian 
by race born at Dacca in Bengal of Armenian parents who we 
born in Calcutta, and that she was married on or about the 
22nd June 1868, and after the passing of the Indian Succession 
Act; that upon her marriage a large sum of money was settled 
upon her for her separate use in the names of the two defendants 


(1) Act X of 1865, s. 4.—“No 
person shall, by marriage, acquire any 
interest in the property of the person 
whom he or she marries, nor become 
incapable of doing any act in respect 
of his or her own property, which 
he or she could have done if unmar- 
ried.” 

(2) Act IILof 1874, Preamble.— 
+ » » © «Whereas, by force of the 
said Act (i.6., The Indian Succession 
Act, 1865), all women, to whose mar- 
riages it applies, are absolute owners of 
all property vested in, or acquired by, 
them, and their husbands do not by 
their marriage acquire any interest in 
such property, but the said Act does 


not protect such husbands from liabili-- 


ties on account of the debts of their 
wives contracted before marriage, and 


does not cxpressly provide for the 
enforcement of claims by or against 
such wives; it is enacted as follows :— 

S. 8.—“ Ifa married woman (whether 
married before or after the lst day of 
January 1866) possesses separate pro- 
perty, and if any person enters into a 
contract with her with reference to 
such property, or on the faith that her 
obligation ariging out of such contract 
will be satisfied out of her separate 
property, such person shall be entitled 
to sue her, and to the extent of her 
separate property, to, recover against 
her whatever he might have recovered 
in such guit had she been unmarried 
at the date of the contract and con- 
tinued unmarried at the execution of 
the decree.* * * *” 
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Johannes George Bagram and Simon Johannes Bagram; and it 
prayed that the plaintiff might have “judgment to recover the 
amount due for principal and interest on the said promissory 
notes from the defendants Theodore Zorab Manuk and Ripsima 
Theodore Zorab Manuk, and that the defendants Johannes 
George Bagram and Simon Johannes Bagram might be directed 
to pay to the plaintiff the amount so adjudged to him out of the 
income of the said trust fund.” 

Under the settlement mentioned in the plaint, certain property 
therein described was vested iù the defendants Johannes George 
Bagram and Simon Johannes Bagram upon trust amongst other 
things to pay over the whole of the profits of such trust estate 
from and after the marriage of the defendants Theodore Zorab 
Manuk and Ripsima Theodore Zorab Manuk to them jointly 
T their joint receipt, but in case the said Theodore Zorab 

fk should become insolvent, then to the defendant Ripsima 
ae Zorab Manuk upon her separate receipt free from the 
x debts or control of the said Theodore Zorab Manak, and without 
“power for the defendant Ripsima Theodore Zorab Manuk to 
alienate or in any manner anticipate the same; and certain 
other trust estate was vested in the defendants Johannes George 
Bagram and Simon Johannes Bagram upon trust among other 
things to pay over the whole of the profits thereof unto and to 
N the use of the defendant Ripsima Theodore Zorab Manuk for 
‘ and during the term of her natural life for her separate use and 
free from the debts or control of the said Theodore Zorab 
Manuk, without power of anticipating or alienating the same. 

The defendant Ripsima Theodore Zorab Manuk in her written 
statement contended that the provision in restraint of anticipa~ 
tion prevented the proceeds of the trust estate from liability for 
the plaintiff’s claim. 

The trustee defendants, who appeared by a separate attorney, 
merely submitted the construction of the settlement deed to the 
Court. 

The defendant Theodore Zorab Manuk did not appear. 


PONTIFEX, J.—On the construction of s. 4 of the Indian 
Succession Act, I have no doubt whatever the only effect of the 
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1874 section is to make every female who comes within the Act, and 
Perses who was married after the Act came into force, enjoy her 
Manos. property for her separate use without a specific contract for that 

purpose. The doctrine of separate use having been established 
for the benefit of married women, Courts of Equity, assuming 
them to be mentally, as well as physically, weaker than their 
husbands, found it necessary to protect them from the undue 
influence of their husbands, and accordingly recognized the 
clause restraining married women from anticipation during their 
coverture. Without protection the doctrine of Separate use 
would have been and would still be a disadvantage instehd of a 
benefit to married women. I see no reason why this protection 
is less needed since the recent legislation, or why it should not 
be continued. Females still require, and Courts of Equity 
ought in my opinion to still afford them the protection which was 
originally afforded them. The clause in question is in fact Er 
of a contract, and I see nothing in the Succession Act sy uo 
makes such a contract illegal or invalid. For the Act to bapur- 
that effect I think a delibetative legislative intention shoul. A 
appear, and I can find none such. a 

The plaintiff therefore cannot reach any property which was 
settled on the female defendant without power of anticipation. 
The suit will be dismissed with costs on scale No. 2. 

Mr. Kennedy mentions the Act just passed for the protection ~ 
of the property of women married before the passing of the ( 
Indian Succession Act. The Court considera it does not affect 
the cage. 


From this decision the plaintiff appealed. 


Mr. Kennedy for the appellant.—The separate estate of a 
married woman was the creature of equity; and in strict accord- 
ance with the principle on which it was allowed, Courts of Equity 
recognized the validity of a clause prohibiting alienation without 
the annexation of any limitation over to operate by way of defeaz- 
ance of the first estate—Woodmeston v. Walker (1). But since 
the passing of the Succession Act, a feme covert in India holds 


(1) 2 Buss. & Myl, 197. 
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her separate estate by force of the Statute, and not by force of 
the donor’s intention being given effect to by a Court of Equity. 
S. 4 of the Succession Act places a married woman so far as her 
property is concerned in precisely the same position as a man; 
see Archer v. Watkins (1), and the preamble of the Married 
Women’s Property Act (III of 1874) in which the Legislature 
expressly declare that by force of the Succession Act “ all women, 
to whose marriages it applies, are absolute owners of all property 
vested in, or acquired by, them.” In the case of a man a pro- 
hibition of this sort would be bad for repugnancy. It is the 
iage which gives effect to the clause: the prohibition ceases 
death of the husband and revives upon remarriage, 
v. Armstrong (2); the'marriage therefore must be 
ed as the causa causans of the prohibition. [Couon,C.J.— 
argument goes to this length that the Succession Act 
lly deprives a father of the power of making a settlement 
e the one before us. MAOPHERSON, J.—Equity recognized 
wo things: first, the separate estate; and secondly, the restraint 
on anticipation. The fact that the first is now recognized by 
Statute is no reason against the second continuing to exist.] In 
Tullett v, Armstrong (2) the Lord Chancellor says: —* The 
separate estate and the prohibition of anticipation are equally 
creatures of equity, and equally inconsistent with the ordinary 
rules of property. The one is only a restriction and qualifica- 
tion of.the other. The two must stand or fall together.” The 
Married Women’s Property Act (III of 1874), s. 8, enacts that 
the separate estate of a married woman shall be liable for her 
post nuptial contracts. In Sanger v. Sanger (3), a similar ques- 
tion arose on 33 & 34 Vict., c. 93,8. 12, which provides that a 
husband shall not, by reason of his marriage, be liable for the 
b+ of his wife contracted before marriage, “ but the wife shall 
iable to be sued for, and any property belonging to her for 

T separate use, shall be liable to satisfy, such debts as if she 
had continued unmarried.” And in that case the Master of the 









Rolls held that the section extended to property. settled to the ` 


separate use of married woman without power of anticipation. 


(1) 8 B. L, R., 872. (2) 4 Myl. & Cr., 377. 
(3) L. R., 11 Eq. 470. 
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The Advocate- General (Mr. Evans with him) for Mrs. Manuk 
contended that s. 4 of the Succession Act did not affect property 
acquired under a marriage settlement like that of Mr. and 
Mrs. Manuk, but only property which had come to the wife by 
inheritance or in a similar way, nor could the operation of the 
section be enlarged by the preamble of Act IIL of 1874. Mrs. 
Manuk took merely a limited interest under the settlement, 
and but for the settlement she would have had no property what- 
ever in the trust fund. Although the clause restraining aliena- 
tion is only efficacious during coverture, it is not the marriage, 
but the deed of settlement, which creates the prohibition, 
trust for separate use and the prohibition are equally v 
their inception, whether the feme cestui que trust be sl 
covert when the instrument comes into operation; Wal 
Principles of Conveyancing, 9th edit., p. 437. Act III of 
does not apply to contracts made before the passing of the 
To hold otherwise would be to annex a term to the contr 
which was not contemplated by the parties. 











Mr. Hill for the trustees. 


Mr. Kennedy in reply. 
Cur. adv. vult. 


The following judgments were delivered :— 


Coucn, C.J. (after briefly stating the facts continued) :— 
No objection is taken in the grounds of appeal that the suit 
ought not to be dismissed as against the husband. The object 
of it was to have the balance which is due on the notes paid out 
of the separate property of the wife; and the question we have 
to decide is whether the separate property of the wife is liable, 
and the trustees ought to pay the amount due. 

The section of the Indian Succession Act thatis relied on is 
the 4th, which says that “no person shall, by marriage, acquire 
any interest in the property of the person whom he or she 
marries, nor become incapable of doing any act in respect of his 
or her own property, which he or she could have done if unmar- 
ried.” It was contended.that the effect -of this is to prevent the 
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operation of the clause in the marriage settlement by which the 
female defendant is restrained from anticipating or alienating 
the income of the property which was settled to her separate 
use. Now the inability to anticipate or alienate the income is 
notan incapacity which is caused by the marriage. Under the 
settlement she takes a limited interest. The money was given 
to be held by the trustees upon trust to pay the interest to her 
for life for her sole and separate use free fromthe debts of her 
husband and without power of anticipating or alienating the 
same, and her incapacity to anticipate or alienate is caused by 
the limitation of the interest which she takes under the settle- 
ment. It is true that, according to the authorities by which the 
law on this subject has been settled in England, a restraint or 
itation of this kind can operate only during the marriage ; but 
oes not make the marriage the cause of it. The restraint 
reated by the settlement. If there were no such words 

the settlement, and the property was given to the wife for life, 

e marriage would make no difference, although it was said to 
be for her separate use. Unless the husband acquired an 
interest in it, she would have the same power of alienation or 
anticipation as if she were single. The words of the section are:— 
“No person shall, by marriage, acquire any interest in the pro- 
perty of the person whom he or she marries, nor become incapa- 
ble of doing any act in respect of his or her own property, 
which he or she could have done if unmarried.” She does not by 
the marriage become incapable of anticipating or alienating. 
In this case she never was capable of anticipating or alienating 
the income arising from this money because she had no right to 
it until the marriage, and then she had no power to anticipate or 
alienate. I think therefore that upon this section the contention 
for the appellant cannot be supported. 

But Mr. Kennedy, who appeared for the appellant, referred to 
Act III of 1874, and relied upon the preamble to it and upon 
s. 8. The preamble recites s. 4 of the Indian Succession Act 
and continues:—‘ And whereas, by force of the said Act, all 
women, to whose marriages it applies, are absolute ownersof all 
property vested in, or' acquired by, them, and their husbands do 
not by their marriage acquire any interest in such property, but 
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the said Act does not protect such husbands from liabilities" on 
account of the debts of their wives contracted before marriage, 
and does not expressly provide for the enforcement of claims by or 
against such wives.” I think the words “are absolute owners 
of all property vested in, or acquired by, them,” must be read 
not alone but in connexion with the words which follow “ and 
their husbands do not by their, marriage acquire any interest 
in such property.” What is meant to be declared is with 
reference to the effect of the marriage on the property of 
the woman in giving to the husband an interest in it. I 
do not think that the Legislature, when using the words 
“ absolute owners,” intended to make a declaration 'which 
would have the effect of extending the provisions of s. 4 
of the Indian Succession Act. It was intended to describe 
legal effect of s. 4, and the word “absolute” will h 
fair meaning given to it as used with reference to the husb 
not acquiring any interest in the property. Supposing t 
preamble can have the meaning which Mr. Kennedy contende 
for, and can be treated as a declaration by the legislative author- 
ity of the law,—a declaration that a woman is the absolute 
owner of property notwithstanding that, in the settlement by 
which she acquires it, there is a restraint against anticipation 
and alienation,—I think that, as a declaration by the legislative 
authority of what the law is, it ought ngot to have a retro- 
spective effect any more than any other provision in the Act. 
The Legislature may declare that such is the law, but without 
something showing that it was intended to give to the declaration 
a retrospective effect it ought not to have it. 

If s 8 were applicable to this case, I should say it 
would make the separate property of the wife liable notwith- 
standing this clause in the settlement, because the words there 
are very different from the words in the Indian Succession 
Act. They are :—* If a married woman (whether married before 
or after the let day of January 1866) possesses separate pro- 












“perty, and if any person enters into a contract’ with her with 


reference to such property, or on the faith that her obligation 
arising out of such contract will be satisfied out of her separate 
property, such person shall be entitled to sue her, and to the 
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extent of her separate property, to recover against her what- 
ever he might have recovered in such suit had she been 
unmarried at the date of the contract and continued unmarried 
at the execution of the decree.” 

These words are substantially the same as the wordsin s. 12 
of the 38 & 34 Vict., c. 93, upon which the late Master 
of the Rolls held in Sanger v. Sanger (1) that the separate pro- 
perty of a married woman was liable notwithstanding any clause 
against anticipation. The question, then, is whether s 8 
of Act III of 1874 applies to the present case, whether it is 
retrospective and applies to a contract made before the passing 
of the Act. Ithink it does not. The words “if any person 
enters into a contract with her with reference to such property, 
or on the faith that her obligation arising out of such contract will 
be satisfied oùf of her separate property” appear to me to point 
to contracts entered into after the Act had been passed, and not 
to be intended to affect contracts made before, and to alter the 
rights of persons or the obligations arising out of them. If it 
could be considered to be a law of procedure only, it might be 
held to have a retrospective effect. But it isnot a law of pro- 
cedure. Itisa law by which: an effect is given to a contract 
with a married woman which it had not before, and it declares 
that a contract entered into on the faith of its being paid out of 
the separate property shall be so satisfied. I think, therefore, 
that 8.8 does not apply to this case, and that the decision of 
Pontifex, J., should be upheld. 

It may be (and I strongly incline to think that I should adopt 
the opinion of the late Master of the Rolls in the case I have 
referred to) that, where a contract is made after Act IIT of 1874 
_came into operation, there will be a remedy against the separate 
property of the wife, although there is a clause against aliena- 
tion or anticipation in the marriage settlement. I have said 
I incline to this opinion, because what I may now say cannot be 
considered as a decision. Being of opinion that the Act has 
not a retrospective effect, it is not necessary to decide that ques- 
tion in the present case. 


(1) L Rọ 11 Eqn 470. 
ől 
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The appeal will be dismissed with costs, As Macpherson, J., 
says that trustees are generally allowed separate costs in this 
Court, the trustees will have a separate set of costa in this 
appeal, - 


MACPHERSON, J.—I also am of opinion that nothing in the 
Succession Act renders a provision against anticipation nugatory, 
and that the Act IIT of 1874 is not applicable to this case. 


Appeal dismissed. 
Attorney for the plaintiff: Mr. Carapiet, 
Attorney for Mrs. Manuk: Mr. J. O. Moses. 


Attorney for the trustees: Mr. Zorab. 


TESTAMENTARY AND INTESTATE JURISDICTION. 
Before Mr. Justice Pontifex. 


Ix ran Goons or WYNNE, Decrasep. 


Will—Grant of Probate— Attestation and Subscription—1 Vict, e. 26 ( Wills 
Act), 8. 9—Indian Succession Act (X of 1865), 3. 50. 


To the will of A, a British born subject and a member of the Bengal Civil 
Service, who died in India possessed of personal property only, a native 
servant of the testatot purporting to attest the will appended words in the 
Persian character signifying “ This is A’s signature.” 

Held on an application for probate that this was not a sufficient subscrip- 
tion of the will. 

Semble.—A signature by mark would be a sufficient signature to a will by 
a witness under the Indian Succession Act, 


TEIs was an application for probate of the will of Henry 
Le Poer Wynne, a member of the Bengal Civil Service, who 
died on the 4th May 1874. The will, which related only to 
personal per was executed on the 29th April 1874. One of 
the attesting witnesses to the will was a‘ native servant of the 
testator, who, as his attestation, wrote some words in the Persian 
character, of which the translation was “ This is Mr. Wynne’s 


Signature,” without any signature or mark. 


Re 
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In support of the application, an affidavit of the native 1874 
servant by whom the will purported to have been attested was Ta rae Goons 
put in, In this affidavit, after stating that he saw the testator 
sign the will in the presence of himself and the other attesting 
witness thereto, he continued:—“‘I was requested to sign as a 
witness to the deceased’s signature, and I accordingly, in the 
presence of the testator and of the said Samuel Bower Partridge 
(the other attesting witness), we all being present at the same 
time, wrote the Persian characters appearing on the said will, 
and now shown to me with the intention of signing as a witness.” 


Mr. Evans, for the executor, contended that the attestation was 
sufficient, and relied on the case of In the Goods of Sperling (1), 
in which it was held, that where a witness subscribed as 
“servant to Mrs. Sperling,” it was a sufficient subscription. 
The affidavit shows that the words written in Persian were 
attached with the intention of witnessing the will. Under the 
Indian Succession Act, s. 50, the witnesses must sign, but a 
testator may affix his mark; if the word “ sign” excludes signa- 
' / ture by a mark, the result would be that a testator might be an 
illiterate person, but the witnesses to his will must be able to 
write. An Englishman in this country may frequently find 
himself surrounded by natives who are unable either to read or 
write; would a will made under such a state of circumstance be 
declared invalid because the witnesses had affixed their marks 
only? However this may be, the words of the English Act 
are “attest aud subscribe,” and it is submitted that what was 


done here satisfies the Act. 
Cur. adv. vult. 


PONTIFEX, J.—I regret that I am unable to grant this appli- 
cation for probate. The English Act requires that the witnesses 
shall “attest and subscribe” the will. The Indian Act requires 
that the witnesses shall “sign” the will. I am inclined to think 
that a a signature by mark would be a sufficient signature by a 
witness even under the Indian Act, as it would undoubtedly be 
under the English Act. But the subscription in whatever form 


(1) 3 8w. & Tr., 272. 
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if may be, must be intended to be a signature by name, mark or 
description. I am of opinion that the khidmatgar did not write 
the Persian words “this is Mr. Wynne’s signature” with the 
intention at the time that those words, or any of them, should 
be considered as his signature or mark. There are numerous 
English cases which show that those words would not be consi- 
dered a sufficient subscription under the English Act. Tho last 
of such cases—In the Goods of Maddock (1)—is a very late 


decision by Sir James Hannen. 


1874 
March 11 & 
12. 


Application refused. 


Attorneys for the petitioner: Messrs. Berners § Co. 


ORIGINAL CIVIL. 





Before Mr. Justice Macpherson. 


MADHUB CHUNDER DEY v, LAW. k 


` 


y 
Biú of Lading—Construction—Liability of Master—Negligence— Burden \ 
of, Proof— Estoppel. 


The defendant, master of the steamer Scindia, signed a bill of lading by 
which he agreed with C. & Co. of London to deliver at Calcutta to them or 
their order four casks of brass wire which were shipped on board the Scindia. 


beneath which was the word “ Calcutta,” as being the port of destination, and 
they were stated as being carried subject to the following exceptions :—“ The 
ship is not liable for obliteration or absence of marks, numbers, address or 
description of goods shipped: and expenses and losses by detention of ship 
or cargo, caused by incorrect marking, or by incomplete or incorrect desorip- 
tion of contents, shall be borne by the owners of the goods. In case any 
part of the within goods cannot be found during the ship's stay at the port 
of destination, they are, when found, to be sent back by first steamer at the 


No 
y 


\ 


‘The casks were described in the bill of lading as bearing a certain mark ` 


eed 


ship’s risk and expense, and subject to any proved claim for loss of market. - 


The ship shall not be liable for incorrect delivery, unless each package 
shall have been distinctly marked by the shippers before shipment with the 
port of destination.” The bill of lading was endorsed by O. & Co. to the 
plaintiff, a trader in Calcutta, who, on the arrival of the Scindia at that port, 
applied for delivery of the four casks; and it then appeared that they had 


_ been landed at Colombo. In a suit to recover the price of the goods, Held, 


Q). L. Ra 3 P. & M, 169. 
¢ 
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the defendant was estopped from alleging that the casks were not marked as 1874 
stated in the bill of lading. It was open however to the defendant to prove arapnun 
that the casks did not on their arrival at Colombo bear the word Calcutta,” Puppet Der 
and thus to bring himself within the clause in the bill of lading, exempting the tae 
ship from liability for obliteration or absence of marks; but on proof of this 

in order to disentitle the plaintiff to succeed, the defendant must show that 

the absence or obliteration caused the landing at Colombo. It was found on 

the evidence that he had failed to do this, and a decree waa given for the 

plaintiff: i ~ 


Tue plaintiff, who was a dealer in hardware in Burra Bazar, 
brought this suit, as endorsee of a bill of lading, against the 
master of the steam-ship Scindia to recover the sum of 
Rs. 1,425, the value of four casks of brass wire which the 
defendant failed to deliver to the plaintiff in accordance with the 
terms of the bill of lading. 

he casks in question had been shipped in London on board 
the Scindia on 10th April 1873, the defendant agreeing, by 
He bill of lading, to deliver them in Ualeutta to Messrs. Coult- 

‘hard & Co., of London, or their order. The bill of lading was 

F endorsed by Messrs. Coulthard & Co. to the plaintiff. 

j It was stated in the bill of lading that the goods were 
* marked and numbered as per margin,” and the mark in the 
margin was © within a triangle, and the letters M and D on either 
side, with the word “ Calcutta” below. The following amongst 
other “conditions and exceptions” were contained in the bill of 

/ lading :—. - 

f “The ship is not liable das for inaccuracies, obliteration or absence 

‘of marks, numbers, addresa or description of goods shipped, * * * and 
expenses and losses by detention of ship or cargo, caused by incorrect 
marking; * * * shall be borne by the owners of the goods.” 

“In case any part of the within goods cannot be found during the 

» ship's stay at the port of destination, they are, when found, to be sent 
back by first steamer at the ship’s risk and expense, and subject to any 
proved claim for loss of market.” 

“The ship shall not be liable for incorrect delivery, unless each 
package shall have been distinctly marked by the shippers before ship- 
ment witb the name of the port of destination.” 

The Scindia arrived at Calcutta in June 1873, but the 
defendant failed to deliver the goods to the plaintiff, and on 


~ 
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1874 enquiry it appeared that they had been landed at Colombo. The 
Pd an plaintiff, therefore, instituted this suit to recover the value of the 
ae goods. After the institution of the suit, the goods arrived by 

another steamer, though not by the first after the Scindia, and 
the defendant, thereupon, offered to deliver them to the plaintiff 
upon his paying the forwarding charges and the costs incurred 
by the defendant in this suit, which offer the plaintiff declined. 

The defence was that the casks were not before shipment 
marked with the name of the port of destination, and that the 
defendant, therefore, was protected by the exceptions and condi- 
tions in the bill of lading. 

From the evidence given on behalf of the defendant, it 
appeared that, when the goods arrived at Colombo, they did not 
bear the word “ Calcutta,” and that the head of one of the casks 
had been knocked out. 

The plaintiff produced the manifest filed in the Custom House 
in Calcutta by the defendant wherein the defendant had sneered 
the casks as goods to be delivered in Calcutta. 


Mr. Evans and Mr. Macrae for the plaintiff. 
Mr. Lowe and Mr. E. Allen for the defendant. 


Mr. Macrae.—The defendant having signed the bill of lading, 
by’ which he acknowledged the receipt of these casks bearing 
the mark “ Calcutta,” is now estopped from proving that, as 
a matter of fact, they did not bear that mark. The exceptions 
in the bill of lading will not protect the defendant, a shipmas- 
ter, from the consequences of his own negligence. It’ 
lies on the defendant to show he has not been guilty of 
negligence. Even if the burden of proof lies on the plaintiff in 
the first instance, slight evidence of negligence will be sufficient 
to shift it on the defendant—Czech v. General Steam Naviga- 
tion (1). 


Mr. Lowe for the defendant.—The exceptions in the bill of 

> lading protect the defendant in case of obliteration or absence of 

marks, and it lies on the plaintiff to show that the casks were so 

marked that the marks could not be obliterated, A bill of 
QQ) L. Rọ 3 0. P., 15. 


' 
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lading like the present almost frees the ship from all liability—- 1874 
The Duero (1). In that case Sir Robert Phillimore expressed „ Manure 
Cuonpze Der 


a doubt as to whether a ship-owner is a common carrier. It is ne 
for the plaintiff to show that the detention of the casks was not ` 
caused by the way in which they were marked—Peninsular 

‘and Oriental Company v. Shand (2). The shipper can insure 
himself against the riek of loss by the master’s negligence, but 

the ship-owner cannot do so, and the tendency of recent 
decisions is to shift this liability upon the shipper, who has his 
remedy against the under-writer.—Phillips v. Clark (3) and Wil- 

ton v. The Atlantic Royal Mail Steam Navigation Co. (4). 
Again, the defendant is further .protected by the bill of lading, 

as these goods were forwarded from Colombo and are now in 
Calcutta. 






. Macrae in reply.—The condition in the bill of lading 
that the ship was not liable for inaccuracies of marks does not 
an that she was not liable for non-delivery caused by inac- 
uracies. The goods were not forwarded by the first steamer, 
and therefore the defendant cannot claim the protection of the 
bill of lading on this point. Again, the defendant relied on the 
exception which provided that all goods must be distinctly 
marked before shipment; but the only evidence before the 
Court on this point is the bill of lading, from which is appears 
that the goods were so marked. The cases cited on the other 
side refer to ship-owners and shippers, but it is quite a different 
matter where the defendant is a shipmaster, who is bound to 
look after the goods, Angel on Carriers, 4th ed., p. 209; Abbott 
on Shipping, llth ed., 281. Even assuming the master was 
protected by the bill of lading, still his negligence would 
prevent his availing himself of that protection; see Czech v. 
General Steam Navigation (5) per Bovile, C.J,, citing Penin- 
sular and Oriental Company v. Shand (2), and per Willes, 
J.; see also his note referring to the Civil Code of New York. 


0) L. R., 2 A. & E., 393. (4) 10 0. B., N. S., 453. 
(2) 3 Moore's P. O. N. 8. 272. (5) L. R., 3 C. P., 17. 
(8) 26 L. J., O. P., 168; S. C, 2 0. Bọ N. B, 156. 
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1874 In the present case the plaintiff has given ample proof of 


MADHUB i è 
Chunnen Dey Degligence. 


v 
„Daw, MaopHexson, J.—In this case there is no doubt that these 
four casks were shipped in London to be delivered in Calcutta, 
and that, as a matter of fact, they were not delivered in Calcutta, 
on the arrival of the Scindia, as they ought to have been. They 
were, by mistake, landed at Colombo, and did not eventually 
arrive here till about the 21st of July,—more than a month after 
the Scindia had discharged her cargo. 

The defendant says that there was no negligence on the part of 
the ship; and he relies upon two of the “ conditions and excep- 
tions” which form part of the bill of lading which he signed. One 
of these is as follows :—‘ The ship shall not be liable for incorrect 
delivery, unless each package shall have been distinctly marked 
by the shippers before shipment with the name of the port of 
destination.” The bill of lading states that these four casks Were 
shipped “being marked and numbered as per margin.” Tie 
mark in the margin is C within a triangle, and the letters M and D 
on either side, with the word * Calcutta” below. The defendant $ 
alleges that these casks did not: bear the mark “ Calcutta,” as \ 
stated in the bill of lading, and that therefore, as they did not bear  \ 
the name of the port of destination, the ship is not liable. For ` 
the plaintiff it is contended that, as the bill of lading states that 
these goods did bear the mark “ Calcutta,” the defendant cannot, 
as against the plaintiff, an endorsee for value, now say that they 
did not bear that mark. On the authority of the case of Howard v. \ 

Tucker (1), I think that the, defendant is estopped from now 
saying that the casks were not marked in the manner stated in 
the bill of lading, and that, consequently, this “ exception” is no 
protection to him. 

But the defendant also relies on another of the “ conditions and 
exceptions” in the bill of lading, viz. —“the ship is not liable 
for * * * inaccuracies, obliteration or absence of marks, numbers, 
address or description of goods shipped.” It is said, and truly, 
that even if the defendant is not entitled to say that the goods 
were not properly marked when shipped, he may prove, if he 


(1) 1B. & Ad., 721, 
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can, that when they got to Colombo they did not bear the word 1874 
“ Calcutta,” and that the word was “absent” or “ obliterated,” Go os 
within the meaning of this exception. No doubt the defendant o 
may prove that fact; and*I think that he has proved it. What- Ei 
ever the condition of the casks may have been when they were 
shipped, when they reached Colombo no one of them was marked 
i Calcutta.” They all reached Colombo in good order, except 
is the head of which had been knocked ont. The defendant 
as proved that the three uninjured casks did not bear the word’ 
* Calcutta,” and that the end which was knocked out of the 
injured cask was the end corresponding with the end which was 
mavked in each of the other three. Although, however, when 
the hip reached Colombo, there was an absence or obliter- 
ation\of the word “ Calcutta,” it does not necessarily follow that 
the dgfendant is thereby ‘relieved from responsibility. 

The words of the “exception” are peculiar, and somewhat 
defective, if intended to meet such cases as this. For whereas it 
iy stated in the bill of lading that the ship is not liable for 

incorrect delivery if the name of the port of destination is not 
/ distinctly painted on the goods before shipment, the language 







in the “exception” as to obliteration or absence of marks is quite 
different, it being merely said that “the ship is not liable for 
inaccuracies, obliteration,” &c. But supposing that this condition 
can be read as meaning that the ship was not to be liable for 
non-delivery caused by inaccuracies, obliteration, &c., it would: 
not relieve the defendant in this case from responsibility, 
because there is no evidence that the absence or obliteration of 
the word “ Calcutta” caused the landing at Colombo. On the con- 
trary, there is very good evidence that the casks were landed there 
simply by negligence, because it has been proved quite clearly 
that the marks given in the bill of lading (excepting the word. 
“ Calcutta”) remained at all times quite distinct and legible on, 
the casks, save in the case of the one which wasinjured. There 
might possibly have been some excuse for putting the injured 
cask ashore if it had become unrecognizable while on board (of, 
which I may remark that there is no evidence), but there was 
no possible excuse as regards the other three, the marks on which 
were perfectly distinct. The captain undertook, by the bill of 
52 


+ 


` 
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1874 lading, to deliver them in Calcutta, and himself entered them in 
Cr enn ey tue ship’s manifest (which he filed.in the Custom House here) 
Ly 28 goods to be delivered in Calcutta. And the treatment of the 
four casks shows that the defendant was well aware that the 
injured cask formed one of these covered by this bill of lading, 
and ought to go with the three that were uninjured and marked ; 
therefore, there is no pretence for saying that the want of any, 
mark on the injured cask (even if the ship was not responsible 
for the injury which caused the obliteration or absence of marks 
on this cask) led in any degree to their being put ashore at 
Colombo. If there were anything to show that the absence of 
the word “ Calcutta” caused the mistake, the defendant might 
possibly have been discharged from liability, but there is no 
evidence of the sort. 

The casks are still lying in Calcutta in the defendant’s posses- 
sion. On the 21st July, when they arrived by the Java, they 
were offered to the plaintiff on condition of his paying the 
forwarding charges, and the defendant’s costs incurred in this 
action which had then already been begun. The plaintiff very 
naturally declined this offer; but he expressed his readiness to \ 
receive the goods, and te withdraw the suit if the defendant 
would pay the costs which he had incurred up to that date. It 
seems to me that the plaintiffs offer was a fair and reasonable 
one. The defendant very foolishly did not accept it. The 
plaintiff is therefore entitled now to recover damages. The | 
defendant has put forward another of the “conditions and 
exceptions” in the bill of lading, which, to some extent, applies 
to a case such as this. It is:—‘In case any part of the within 
goods cannot be found during the ship’s stay at the port of 
destination, they are, when found, to be sent back by first 
steamer at the ship’s risk and expense, and subject to any proved 
claim for loss of market.” But under the circumstances which 
have occurred, that clause does not affect this suit. For there 
is no evidence that the goods were sent by the first steamer ; 
and so far from being sent at the ship’s expense, delivery was 
refused except on the terms of the plaintiff paying the cost of 
forwarding them. It isa mere question of market-value. The 
actual cost of the goods was Rs, 935, which is certainly much 
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lower than the market-rate at that time. The plaintif claims at 
the rate of twelve annas per pound. I think ten annas per 
pound was about the rate of the day ; and there will be a decree 
for damages at that rate. 

There will be æ decree for Rs. 1,187-8; and the plaintiff is 
to give up to the defendant the shipping and Custom House 
documents for the goods on being paid the amount of the decree, 
including costs on scale No. 2 

Judgment for the plaintiff. 

Attoimey for the plaintiff: Mr. Dignam. 


Attorneys for the defendant: Messrs. Berners, Sanderson, 
and Upton. / 


FULL BENCH. 









Pe eforpe Sir Richard Couch, Kt, Chief Justice, Mr. Justice L. 8. Jackson, 
Mr. Justice Phear, Mr. Justice Ainslie, and Mr. Justice Morris. 


BEHARI LAL MULLICK (Dsrenpant) v. INDRAMANI OHOW- 
DHBAIN (Prainrrr).* 


Hindu Law—Sudra Adoption. 


Anhong Sudras in Bengal, no ceremonies, in addition to the giving and taking 


of child, are necessary to constitute a valid adoption. 


Tian plaintiff, a Hindu widow, sued as heiress‘of her deceased 
husband to recover certain property to which she alleged he 


‘became entitled upon the death of his brother, Gobind Lal 


Mallick, without other legal heirs. It was amongst other things 
set up in defence that Brajasundari, the widow of Gobind Lal’s 
son had duly adopted one Harankrishna, who thereupon became 
Gobind Lal’s rightful heir, and that a portion of the property 
sued for was Brajasundari’s stridkan. The parties were Sudras; 
and: the chief points in issue in the case were whether Braja- 


i . 

* Regular Appeal, No. 88 of 1872, against a decree of the Officiating 

J udge of Zilla Moorshedabad, dated the 30th December 1871, ‘and an order 
made on application for review, dated the 1st February 1872. 
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sundari did or did not, as a matter of fact, “ receive Harankrishna 
as an adopted son from the hands of his father and mother ;” 
and whether “ such giving and receiving in the absence of other 
. ceremonies at the time of adoption is euoiOn to constitute a 
valid adoption.” 

The Judge of Moorshedabad considered that, upon the author- 
ities, and especially with reference to the High Court’s ruling in 
Bhairabnath Sye v. Mahes Chandra Bhadury (1), something 
more than mere giving and taking ia necessary to constitute a 
valid adoption, even among persons of the Sudra caste. He 
found on the evidence that the fact of the adoption was not 
established, and accordingly gave the plaintiff a decree for all 
the property claimed, except the portion which formed the 
stridhan of Brajasundari. 

From this decision the defendant appealed to the High Gourt. 


The appeal came on for hearing before Couch, CJ ‘and 
Jackson and Phear, JJ., who, expressing an opinion tha he 
case of Bhairabnath Sye v. Mahes Chandra Bhadur (1) 
ought to be further considered, referred to a Full Bench the 
following question :— 

« Whether, amongst Sudras in Bengal, in addition the 
giving and taking of the child in adoption, any, and iffany, 
what ceremonies are necessary to make a valid adoption; amd if . 
any ceremonies are necessary, at what time they must bel per- 
formed? ” 


Baboo Mohini Mohun Roy for the appellant.— Among Sudras 
the mere gift and acceptance of a child are sufficient to consti- 
tute a valid adoption. Menu, Ch. ix, v. 168, p. 267, says, “| He, 
whom his father, or mother with her husband’s assent, gives to 
another as his son, provided that the donee have no issue, if 
the boy be of the same class and affectionately disposed, is 
considered as a son given, the gift being confirmed by pouring 
water.” Later writers have enumerated various ceremonids as 
essential, see the Dattaka Mimansa, s. 5, and the Dattaka 
Chandrika, s. 2, in both which works the conclusion is generally 
stated that the performance of proper ceremonies is necessary— 

(1) 4 B. L R, A. C., 162 ‘ 


t 





















XIIL] HIGH COURT. 403 


ka Mimansa, s. 5, v. 56, and Dattaka Chandrika, s. 2, 1874 
; but it is quite clear from other texts that this is intended Penant Lit 
ith reference to persons who are capable of performing v, 

. Inpraarant 

remonies, and not to women or Sudras; see the Dattaka Cnownuearn. 
sa, s. l, v. 27, ands. 5, vv. 23 to 26; and the Dattaka 
ika, s. 2, vv. 29 and 32. The learned Judges who 
d the case of Bhairabnath Sye v. Mahes Chandra Bha- 
1) were misled by a passage translated by Baboo Shama 
n Sirkar from the Dattaka Nirnaya, see the Vyavastha 
na, p. 876, and which is as follows :—‘ There is no impro- 
in her (ie, a woman’s) performing the homa through 
hmin, just as she does when completing a voluntary reli- 
eremony, and so forth. A Sudra also should act in like 
.’ But Baboo Shama Charan omitted to translate 
nelusion of the sentence, which is, “and even without the 
rmance of the homa, &c., adoption is valid.” With the 
ption of the above case all the reported authorities hold 
at no ceremonies are necessary; see 1 Strange’s H. L., Ch. iv, 
3; 2 Strange’s H. L., pp. 87, 126, 130, 155, 218, and 219; 
Macnaghten’s Princ. H. L., p, 69 note; Raja Nobokissen’s 
ase (2), Veerapurmall Pillay v. Narrain Pillay (3), Sreemutty 
oymoney Dossee v. Sreemuty Sibosoondry Dossee (4), Bree- 
arain Mitter v. Sreemutty Kishen Soondery Dossee (5), Soot- 
ugun Sutputty v. Sabitra Dye (6), Dyamoye Chowdhrain v. 
‘Rashbeharee Singh (7), Ram Kishore Acharj Chowdhree vy. Bhoo- 
unmoyee Debea Chowdrain (8), and Singamma v. Vinjamuri 
Venkatacharlu (9). 


Baboo Hem Chunder Bannerjee for the respondent.—A son is 
adopted with a view to certain religious benefits, and fixed rules 
for adoption have beenlaid down, which must apply equally to all 
Hindus unless the texts contain any special exemption. There are 
two forms of adoption, that of Vasishtha and that of Saunakha ; 
‘both are not necessary, but one or the other must be adhered 


' (1) 4B.L.R., A. O., 162, (6) 2 Knapp’s Rep., 287, 
(2) 1 Morl, Dig., 19. (7) 8. D. A. for 1852, 1001. 
(8) Hd. (8) S. D. A. for 1859, 229. 

' (4) Falton’s Rep., 75. (9) 4 Mad. H. 0. Rep., 165. 


(5) 11 B. L. R., 171. 
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to in order to produce the filial relation ; Dattaka Mi 
s. 5, vv. 45 to 48, 50; Dattaka Chandrika, s. 2, v, 13, Th 
prescribed by Vasishtha is very simple and admits o 
omission of some of the minor ceremonies, but the burnt o 
is common to both forms, and without it no affiliation takes 
Dattaka Mimansa, s. 5, v. 56. The confirmation of the 
pouring water mentioned by Menu, Ch. ix, v. 168, p. 
thus explained by the author of the Dattaka Mimansa, 
v. 47 :— Here the mention of water is illustrative of the 


adoption is also implied.” The provision in the 
Mimanaa, s. 5, v. 29, that a Sudra also must pay to the ex 
his means, shows, that the preceding verses of the section, 
state the necessary ceremonies, were intended to apply to 
The Dattaka Nirnaya is an authority only when not op 
to the Dattaka Chandrika; see the opinion of Pundit Is 
Chandra Vidyasagur in Monemothonauth Dey v. Ononthn 
Dey (1). The case of Bhairabnath Sye v. Makes Chan 
Bhadury (2) was approved of in Syamalal Dutt v. Saudamin 
Dasi (3), and is supported by the decisions in Bullubakan 
Chowdree v. Kishenprea Dassea Chowdrain (4) and Alan 
Manjari v. Fakir Chand Sarkar (5), though in the last case i 
does not appear whether the parties were Sudras. Juggernat 
was of opinion that “the oblation to fire with holy words fro 
the Veda is an unessential part of the ceremony : even though it b 
defective, the adoption is nevertheless valid, for no one admi 
that the principal object is unattained if an unessential part b 
defective ;” see the Vyavastha Darpana, p. 872; and he state 
this generally of all classes. But Zhakoor Oomrao Singh v. 
Thakooranee Mehtab Koonwer (6) shows, in opposition to this 
opinion, that amongst Khetris the oma, or burnt offering, ig 
essential, And as to how far Juggernath can be regarded asi 
an authority, where his opinion differs from the leading writers, 


(1) 21 J, N. 8., 24, at p. 35. (4) 6 Bel Rep., 219. 

(2) 4B. L. R., A. ©, 162. (5) 5 Sel. Rep., 356. 

(83)5 B. L. R, 362; but see (6) 4 Agra E C. Rep, 108A, 
Nittianand Ghose v. Krishna zi 
Ghose, 7 B. L. R., 1. 
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Rungama v. Atchama (1), and per Mitter, J., in Kery Koli- 1874 
'y, Moneeram Kolita (2). Benar Lan 
ae : 2 MuLiiok 
je judgment in Raja Nobokissen’s case (3) cannot be found, ee Ee 
Veerapurmall Pillay v. Narrain Pillay (4) and Sreemutty Cuowpunain. 
oney Dossee v. Sreemutty Sibosoondry Dossee (5) were 
ed on imperfect materials. Those cases therefore cannot 
lied upon; and Sootrugun Sutputty v. Sabitra Dye (6) 

yamoye Chowdhrain v. Rashbeharee Singh (7) were as 

necessity of ceremonies other than the homa, Nursapah v. 
zemmall (8) was a Madras case. 


boo Kristohumal Bhuttacharjee on the same side. 


Cur. adv. vult. 





b opinion of the Full Bench was delivered by 
VOL 


_ ucH, C.J.—The question referred to .us for decision is 
Dattaet amongst Sudras in Bengal, in addition to the giving 
ae 13 pking of the child in adoption, any, and if any, what- 
only pare are necessary to make a valid adoption, and if any, 
™ ‘onies are necessary, at what time they must be performed ? 
the ie not asked to decide whether, according to the received 
Mim | Bengals proof of the performance of the datta homam is 
Chan ial to establish a valid adoption in a Brahmin family. It 
decidien held by the High Court at Madras in Singamma v. 
dury Guri Venkata Charta (9) notto be essential, but a Divi-- 
Chars surt of this Court held in the case of Bhairabnath Sye v. 
Darp Chandra Bhadury (10) that it was. , 
i prety Madras decision was not noticed either in the argument 
T Bra udgment. It not being necessary to decide this ‘question 
81008 4 peal in which this reference is made, we do not propose 
manng, and shall only consider what is the law of Bengal in 


the oe of Sudras. 


perf 
eXG 4 Moore's I. A., 1; see p. 97. (6) 2 Knapp’s Rep., 287. 
th2) Ante, p.'60. - (T) 8. D. A. for 1862, 1001. ` 
(3) 1 Morl. Dig., 19. ` (8) 2 Strange’s H. L., 126. 
(4) Id. (9) 4 Mad. H. O. Rep., 165. 
/ (5) 1 Morl. Dig., 21; 8.C., Fulton's (10) 4B, L. Rẹ A. C., 162. 
j Rep., 75. 
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We refer first to the Dattaka Mimansa. In s. 1 the autho 
treats of by whom adoption may be made. Having state 
in v. 16 and the following verses when a woman ma 
adopt, he says in v. 24:—“ It must not be argued tha 
since, under a text of Saunakha, the employment of a pries 
is according to the approved doctrine, the homa may b 
completed by his intervention, for although that were completed 
still would the adoption (by the woman) be imperfect, since sh 
is not, competent to perform the prayers requisite for th 
same ;” and in v. 25 the prayers are specified. This is an 
assertion that, notwithstanding the incompetency of a woman 
to perform the requisite prayers, there may be a complete 
adoption by her, and that this is not by reason of the inter: 
vention of a priest. The Sudras being also incompetent to per 
form the prayers specified, the author notices their case, an 
in v. 26 says:—‘ Nor does thus the want of power o 
Sudras follow; for their ability (to adopt) is obtained from at 
indication (of law) conclusive to that effect in this passage,—y 
< Of Sudras from amongst those of the Sudra class.’ By this 
Vachaspati is refuted, who says,—‘ Sudras are incompetent to 
affiliate a son, from their incapacity to perform the sacrament of 
the homa and prayers prescribed for. adoption.’ The text of 
Saunakha thus referred to is given in s. 2, v.74. When the 
author says Vachaspati is refuted, he plainly affirms that the 
incapacity of Sudras to perform the homa and the prescribed 
prayers does not make them incompetent to adopt. He then 
in v. 27 states in what manner the competency is produced. 
It treats of adoption by women and concludes :—‘ Therefore, 
since by this passage (‘of women and Sudras without prayers ’) 
a dispensation with respect to prayers is established, the adop- 
tion (of the women in question) would be valid without prayers ; 
like their acceptance of any chattel.’” 

Thus we have it distinctly laid down that Sudras may adopt, 
and that an adoption by a Sudra without prayers is valid, because 
there is a dispensation with respect to prayers. It would be 
surprising if any passage from this author could be produced 
which would be an authority for saying that an adoption by a 
Sudra without the ceremonies is invalid. 
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In s 6 the author treats of the mode of adoption. A _ 1874 
Sudra is expressly mentioned only in v. 29, where it is said Bankes Lat 


that he ought to bestow as a gratuity on the officiating priest eee 
DRAA NI 

“the whole even of his property, if indigent to the extent of Omowpurarm., 

his means.” In order to make the author consistent, the rules 

prescribed in this section must be understood as subject to the 

qualification that the person adopting is capable of observing 

them. It is not to be supposed that the author intended to 

contradict what he had before laid down about women and 

Sudras, and the concluding v. 56,— Itis therefore established 

that the filial relation of adopted is occasioned only by the pro- 

per ceremonies. Of gift, acceptance, a burnt sacrifice, and so 

forth; should either be wanting, the filial, relation even fails,”— 

must be understood as only applying where there is a capacity to 

m the ceremonies. To give any other meaning to it would 






en performed which he was incapable of performing, and 
the author had said he was exempted from performing. 


Chandra Bhadury (1), which made this reference neces- 
is based upon a passage in the Vyavastha Darpana, 2nd 
editioh, p. 875, where the author quotes as an authority for what 
he lays down a passage from the Dattaka Nirnaya, but it appears 
that the whole of the sentence ig not given. After “a Sudra 
also should act in like manner” are the words, and “ even with- 
out thle performance of homa,” &c., the adoption is valid. Thus 
the authority given by Shama Charan Sirkar for his position 
proveg to be no authority for it, but the contrary. 

decision appears to us to be unsupported by any authority. 

nge, p. 89, may be cited as a contrary authority. The 

(1) 4 B. L. Ba A. C, 162. 
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notoriety alluded to at p. 170, if the practice had a modern 
as is probable, would not be a sufficient foundation for 
of law. We think we ought to overrule that decisio: 
answer the question put to us by saying, that, amongst 
in Bengal, no ceremonies are necessary in addition to the 
and taking of the child in adoption. 


PRIVY COUNCIL. 





BRINDABUN CHUNDER SIRCAR CHOWDHRY AnD ANoTE 
or taa Dsrexpants) v. BRINDABUN CHUNDER DEY CHO¥ 
AND OTHBRS (PLAINTIFFS). 


[On appeal from the High Court of Judicature at Fort William in 


Sale for Arrears of Rent—Patni Tenure—Aci X of 1859, 8. 105—R 
VIII of 1819—Regulation I of 1820. 


The provisions of Regulation VIII of 1819 with respect to th: 
under-tenures for arrears of rent being applicable to sales under de: 
rent made under s. 105, Act X of 1859: 

Held, that where a sale has been effected of a “patni talook 
that section, it must be presumed, in the absence of evidence 
contrary, that the tenure was one transferable by sale, and upon the 
of which it was atipulated by the terms of the engagements interchan 
jn case of an arrear occurring, the estate might be brought to sale; 
words it must be presumed to be a tenure such as is described in the : 
to Regulation VILL of 1819, and the effect of the sale was to annul al 
brances créated by the patnidar. 


APPEAL from a decision of the High Court of C 
(Bayley and Phear, JJ.), dated the 7th December 1867, 
ing a decision of the Principal Sadder Ameen of Nuddea 
the 5th March 1866. 

One Rutnessur Roy held a patni of. Mauza Jeebun 
from the appellants, who were the zemindars of the talook \ 
that village was situated, and he was registered a 
patnidar. In Jaisti 1227 (August 1820) Rutnessur, : 
n { 


* Present:—Sm J. W. Couvre Bre, B. Pzacoozx, Sis M. E 
Bm R. P. Corker, anp Big L. Peer, 
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granted to Ram Mohun Chowdhry a darpatni of the 1874 
‘an annual rent of Rs. 600, and on a cash payment of Biieni bu, 


HUNDRR 
D). In that darpatni was the following clause:—“if | Soar 
$ HOWDHRY 
ct or default to pay the entire amount of rent by the 7. ; 
RINDABUN 


e year, then, after the expiration of one month of the Oaoa Der 
. : CHOWDHRTY, 
year, I shall, of my own authority, take possession of 
lehal, against which you shall have no complaint.” 
e orders of the Summary Court, Ram Mohun Dey 
from the year 1257 (1850) was in possession on behalf 
be Roy, and he, as on behalf of Rutnessur’s estate, 
ay up to the year 1268 (1861) small sums in respect 
nt due to the appellants and their predecessor Bono- 
illick, the former zemindar. In that year (1861) there 
we than Rs. 4,000 due to the appellants for rent of 
a, they instituted a suit for the rent in arrear against 
Chowdhrys as being in possession on behalf of Rutnessur 
er the orders of the Summary Court. 
Jey Chowdhrys (amongst whom were the present re- 
s or those whom they represent) set up as defences that 
lants were not really the zemindars; but that even if 
lo so, the Dey Chowdhrys were darpatnidars under 
r Roy, and that the action ought to have been against 
is representatives. On the 6th December 1861, the 
dismissed the suit, on the ground that the defendants 
ere darpatnidars, and that the action should have | 
inst the heirs of the patnidar Rutnessur Roy. There- 
appellants brought a suit under Act X of 1859 in the 
>s Court against the heirs of Rutnessur Roy for the 
ita, and no defence having been taken, they, on the 
ril 1862, recovered judgment for the balance Rs. 5,156 
3, being rent for more than eleven years, after giving 
r sums received, 
eirs of Rutnessur Roy then brought a suit under Act X 
the respondents, and thereupon a petition was put in by 
araja of Kishnaghur in which he disputed the rights of 
ur Roy or his heirs to the patni; alleged that it was 
rami for himself, and set up that the suit brought by 
ants against Rutnessur’s heirs was a fraud upon the 
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1874 + Maharaja’s rights. The respondents supported the Mah 
.Baixpasox, contention: and the Collector, on the 5th September 186 
Smoar sidering that the heirs of Rutnessur Roy had not made o; 

ChowpHey ease . ss 

, v. they had any boneficial interest in the property, dismiss 
oemp suit with coste. 

OnowpaRy. A third suit was then instituted against the respondents 
Maharaja as patnidar against them as darpatnidars, 
pleaded, first, that they had paid the rent to the appelle 
zemindars, and second, that the Maharaja was not the pa. 
On the 27th January 1863, the Collector decreed agail 
respondents for so much of the rent as they admitted . 
been agreed should be retained by the patnidar, the b 
having been by them paid to the zemindars. Execution } 
been issued in that suit, the right of the Dey Chowdh: 
darpatnidars was, on the 25th June 1864, sold by aucti 
Haranchunder Sircar and others; and later, there w 
unsuccessful attempt on the part of the respondents to nd 
out that these purchasers had bought benami for them. Pendin}y 
the Maharaja’s suit, the. Collector had, in the appel- 
lant’s suit, directed the patni to be sold; but on the Mahai- 
raja’s intervention the appellants were referred to a regul 

. suit if they wished to enforce their decree. Accordingly the 
brought a suit in the Court of the Principal Sudder Ameen 
Nuddea against the Maharaja and the heirs of Rutnessur Ro 

_ to establish their claim to sell the patni under their decree 
On the 3rd March 1864 the Principal Sudder Ameen held tha 
the appellants were entitled to their rent against the registered 
patnidar, and had nothing to do with the question of real owner-| 
ship; and ordered the mehal to be sold for the arrears of rent, ` 
and the Maharaja to pay the costs. Accordingly, the patni 
was, on the 11th August 1864, sold by the Collector under ' 
Regulation I of 1820 and Act VIII of 1835, and the appellants | 
became the purchasers, and, after considerable opposition, both | 

: from the respondents and from Haranchunder Sircar and : 
others who had purchased under the sale of 25th June 1864, - 
obtained possession. 
On the 4th August :1865 the respondents brought the pre- 
sent suit in the Court of the Principal Sudder Ameen of Nuddea 


` 
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against the appellants, the heirs of Rutnessur Roy, and the _ 1874 
‘Maharaja, for possession of the darpatni. The plaint alleged “Barwpasow 


C: 
collusion between the Chowdhry defendants and the Roys Srnoam 
R ‘ = Cuowpury 
n that by concealing the fact of the Maharaja being the real 2 
RINDABUN 


- YeVtatnidar ; they had obtained a decree for rent against the Roys, Cuunpex Der 
Plainder which the patni was sold, and the Chowdhry defendants GuoW Rene: 

it into possession. The Chowdhry defendants contended that 
the sales of the darpatni rights to Haranchunder Sircar 

d others the plaintiffs had lost their rights. 

On the 5th March 1866 the Principal Sudder Ameen held, 

at by the sale to Haranchunder Sircar and others the plaintifis’ 

hts had been extinguished, and dismissed the suit. The High 

urt (Bayley and Phear, JJ.),on the 7th December 1867 (1), 

rsed this decision with costs, and decreed in favor of the 

tiffs. 

rom that decision the defendants appealed to Her Majesty 

Council. 














Mr. Cowie, Q.C., and Mr. Bell, for the appellants, contended 
that the respondents had no interest in the darpatni tenure as 
claimed, all their right, title and interest therein having been 
sold to Haranchunder Sircar and others on the 25th June 1864, 
V The charges of fraud and concealment were disproved. The 
| appellants, as purchasers of the patni in question, obtained it 
; free from all the incumbrances, including the claim of the 
darpatnidars. The patni tenure was one which, under the 
| terms of Regulation VIII of 1819, might be brought to sale, 
and by s. 8 could be sold, such sale passing the tenure, under 
s. 11, free from incumbrances. No question had ever been 
raised between the parties whether a stipulation had been made 
the engagements interchanged at the creation of the tenure 
specially reserving the right of selling it or bringing it to sale 
{ for an arrear of rent. If such astipulation was necessary in order 
2 to bring the case within the operation of Regulation VIII of 1819 
~ and entitle the purchaser to avoid the under-tenures, the pre- 
sumption was that such words were contained in the patni . 


(1) 8 W. R., 607. 
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potta, inasmuch as the Collector gave orders that khas possessio 

of the property should be given,to the appellants. The judg-j¢8 
ment of the Principal Sudder Ameen ought not to have beexprt 
‘overruled, on the ground of such a stipulation not having beef#he 
contained in the patni potta, the potta not being in evidenc 

the appellants not being called upon to produce it, and 
remand having been directed. The High Court has proceed 
on the hypothetical construction of a document not in eviden 
in the suit. Even if it were rigbtly held that the patni 
Rutnessur Roy were one the sale of which for arrears of r 
would cancel the under-tenures, still, under all the circumstan 
of the case,—the terms of the darpatni, the default on the p 
of the respondenta in payment of rent, and the conduct of 
respondents,—they have not made out sufficient grounds fo 
relief sought by the plaint. 


the 


A 











Mr. Doyne, for the respondents, relied upon the Full Be 
ease Shahabooddeen v. Futteh Ali (1), and contended that th 
High Court had correctly followed that ruling. There was no 
evidence on the record of any such stipulations having been 
made at the time of the creation of the patni as would bring . 
the case within the provisions of s. 11 of Regulation VIII of 1819 
and so extinguish the darpatni of the respondents. Neither, there- 
fore, would a sale under s. 105, Act X of 1859, extinguish them. 
Irrespective of that question the appellants purported to sell, and 
did sell, as zemindars, and acquired as purchasers only the patni 
right subject to its just incumbrances. According to the proper \ 
construction of Regulation VIII of 1819, and particularly of 
cl. 2 of s. 8, the provisions contained therein for the sale of 
patni tenures were not intended to extend, and do not extend, 
to claims for patni rent which had been allowed to accumu~ 
late for nearly twelve years; they were enacted to give the 
zemindar a summary remedy for recovering at the commence- 
ment of each year the arrears due for the previous year, and no 
more. He contended that, upon the evidence, Rutnessur Roy 
had no real interest, and that that circumstance was well known 
to the appellants, and consequently their suit against him, and 


(1) B. L, R., Sup. Vol., 646. 


oY pee 


. 


VOL. XIIL] PRIVY COUNCIL. 413 


the sale in execution of his pretended interest, was collusive and 1874 


nugatory as against the respondents. BmNDASIN 
. Srroar 
Mr. Cowie, Q.C., in reply. Cuowpury 
v 
The judgment of their Lorpsuirs was delivered by BBINDABUN 
Cuurpsr Dry 


: . . : CUOWDEHRY, 
Sir Barnus Peacoox.—This is a suit for possession and mesne 


profits of a darpatni mehal brought against the zemindar. The 
charge is that the zemindar, in collusion with the heirs of 
Rutnessur Roy, who was said to be merely a benami holder of the 
patni talook, obtained a decree against them for Rs. 5,156 as 
arrears of rent of the said patni, and that, under that decree, he 
gold the patni, and having purchased it in his own name entered 
upon the estate of the darpatnidar, treating the darpatni as 
having ceased to exist upon the sale of the patni. 

With regard to the fraud their Lordships are of opinion that 
there is no sufficient evidence to satisfy a Court of Justice that 

ére was any fraud or collusion between the zemindar and the 

eirs of Rutnessur, to allow the zemindar to obtain a decree 
against Rutnessur for arrears of rent which were not actually 
due. A strong fact against the supposition of fraud was this, 
that the zemindar originally sued the darpatnidars for these 
arrears of rent. The darpatnidars in that suit set up as a 
defence that Rutnessur was the patnidar and that they were 
merely the darpatnidars of the mauza, hence they said, the 
plaintiffs’ claim can be made against Rutnessur or his heirs, and 
not against us. Now if the darpatnidars at that time thought 
that the action ought to have been brought against the 
Maharaja of Kishnaghur, for whom they said Rutnessur held 
the estate denami, why did they not say so in their defence ? 
They said, Rutnessur is the person liable for these arrears and 
you must sue him, Upon that the case went to trial in the 
Collector’s Court; and the judge who tried the case held that 
Rutnessur was the patnidar, and therefore that the plaintiffs 
could not sue the darpatuidars, and he dismissed the suit with 
costs, whereupon the zemindar brought an action against the 
heirs of Rutnessur for the arrears of rent, and it is that suit 
which is now charged as having been brought by collusion 
between the zemindar and Rutnessur for the purpose of injuring 
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1874 the darpatnidars by fraudulently obtaining a deeree for rent 
Bampa Boa which was not due, and then selling the patni and avoiding the 


UNDER * y p . 
Sıroar incumbrance of the darpatni. 
Caowpaky i 2 : z h o 
v. Thero being, then, no fraud in the case, the question arises, 
BRINDABUN 


Caonprer Der Whether, upon .the sale of the patni, under the decree for rent, 

CHOWDHHY. it was sold free from the incumbrances which had been created 
.by the patnidar, or, in other words, whether it was sold free 
from the darpatni. That depends upon, the construction of 
s. 105 of Act X of 1859.. That section enacts “if the 
decree be for an arrear of rent due in respect of an under-tenure 
which by the title-deeds or the custom of the country is transfer- 
able by sale, the judgment-creditor may make application fot 
the sale of the tenure, and the tenure may thereupon be brough’ 
to sale in execution of the decree, according to the rules fur 
the sale of under-tenures for the recovery of arrears of rent due 
in respect thereof, contained in any Jaw for the time being in 
force.” It has been held, upon the construction of those word 
according to the rules for the sale of under-tenures,” that th 
effect of Regulation VIII of 1819, and I of 1820, is applicable to 
cases of sales under decrees of rent made under this s. 105; 
and then the question arises whether this was a sale “ for an arrear 
of rent due in respect of an under-tenure which by the title- 
deeds or the custom of the country is transferable by sale.” 

The plaintiff in his plaint describes the tenure ag a patni 
talook, and his own tenure as a darpatni, and the point is, 
whether, under the description of “ patni and darpatni,” it is 
to be presumed that the patni tenure was one such asis described 
as the tenure denominated a patni by ‘Regulation VIII of 
1819. In the preamble of that Regulation—which, as contended 
by the learned Counsel, it must be admitted is not an enactment 
but merely a recital—it ia said, “ by the terms of the engagements 
interchanged it is, amongst other stipulations, provided that, in 
case of an arrear occurring, the tenure may be brought to sale by 
the zemindar, and if the sale do not yield a sufficient amount to 
make good the balance of rent at the time due, the remaining 
property of the defaulter shall be answerable for the demand. 
These tenures have usually been denominated patni talooks.” 

Their Lordships are of opinion that under the description - 
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“ patni talook” and “darpatni talook” it must be prima facie 1874 ` 
intended that the tenure called-a patni tenure was a tenure Bripanuy 


transferable by sale, and upon the creation of which it was  Siroar 
x CnowDaRY 


stipulated by the terms of the engagements interchanged that, in v. 
case of an arrear occurring, the estate might be brought to sale. e Ee 
If so, according to the terms of Regulation VIII of 1819, the Cuowpurr. 
tenure might not only be brought to sale, but it might be sold 
free from incumbrances. By s. 8 of Regulation VIII, it 
is enacted—* proprietors under direct engagements with the 
Government shall be entitled to apply in the manner following 
for periodical sales of any tenures upon which the right of 
selling or bringing to sale”’—not the right of selling or bringing 
to sale free from incumbrances but— upon which the right of 
selling or bringing to sale for an arrear of rent may have been 
specially reserved by stipulation in the engagements inter- 
changed on the creation of the tenure.” Then, by a. 11, 
the effect of such a sale is stated as follows :— It is hereby 
eclared that any talook or saleable tenure that may be dis- 
posed of at a public sale under. the rules of this Regulation for 


’ arrears of rent due on account of it, is sold free from all 


incumbrances that may have accrued upon it by act of the 
defaulting proprietor, his representatives, or assignees, unless the 
right of making such incumbrances shall have been expressly 
vested in the holder by a stipulation to that effect in the written” 
-engagements under which the said talook may have been held.” 

It appears therefore to their Lordships that this was the sale 
of a talook transferable by sale, and upon which the right to sell 
for arrears of rent was reserved in the engagements entered into 
by the parties. Consequently, according to the effect of 
s. 105 of Act X of 1859 and ss. 8 and 11 of Regulation 
VIII of 1819, and probably also of Regulation I of 1820, the 
effect of the sale of the patni talook was to destroy all incum- 
brances which had been created by the patnidar, and consequently 
to destroy the particular incumbrance which is mentioned in the 
plaint in this suit, namely, the darpatni of the plaintiff. 

Their Lordships, therefore, think that the suit was not 
maintainable, and that the learned Judges of the High Court 


did not probably giye sufficient effect to the recital of the 
54 
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preamble of Regulation VIII of 1819 and the enactments of 
that’ Regulation, in holding that it did not appear that the 
patni was a tenure upon which the right to sell for arrears of 
rent had been reserved by the contract of the parties. 

Under these circumstances it appears to their Lordships that 
the decision of thè High Oourt was not correct, and they will 
therefore humbly recommend Her Majesty to reverse that 
decision and to affirm the decision of the Principal Sudder 
Ameen, with the costs of this appeal. 

Appeal allowed. 

Agents for the appellants: Messrs. Barrow and Barton. 


Agents for the respondenta: Messrs. Lawford and Waterhouse. 


APPELLATE CIVIL. . 
\ 
` \ 
Before Mr. Justice Markby and Mr. Justice Birch, \ 
NIDHIKRISHNA BOSH (Prater) v. NISTARINI DASI anD K 
OTHERS (Dsrenpants).* 


Patni Talook— Sale for Arrears of “Rent—Suit by Purchaser for Khas Ñ 
Poszessionof Tank on Estate purchased— Landlord and Tenant— Subordinate 
Tenure— Optimus Interpres Rerum Usus— Beng. Act VIII of 1869. 


The plaintiff, purohaser of a talook sold for arrears of rent under Regula- 
tion VIII of 1819, brought a suit for khas possession of a tank within the talook 
purchased by him, which had been held by the defendant and her predecessors { 
from atime anterior td the grant of the talook. Held, that the relationship 





of landlord and tenant in which the parties stood did not prevent the appli- \ 


cation of the maxim optimus inierpres rerum usus, and it was open to- the 
defendant to show by evidence as td the nature of the enjoyment what the 
origin of the tenure really was; and it being shown that the interest in the 
tank had been frequently transferred during a period of more than sixty 
years without any change in the terms of the. holding or the amount of rent 
paid; and that one of the transferees of the tank had been the owner of the 
talook in which it was, it was held that the plaintiff was not entitled to » 
decree for khas possession. 


TH» plaintiff, the purchaser of a ruk sold under the provi- 
sions of Regulation VIII of 1819 for arrears of rent, sued for 


* Special Appeal, No. 1519 of 1878, against a decree of the Officiating 
Judge of Zilla East Burdwan, dated the 3rd April 1878, affirming a decree 
of the Budder Munsif of that district, dated the 3lat December 1872. 
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possession of a tank which the defendant Nistarinj held by 1874 
purchase of the interest of one Gholam Safdar. Gholam Safdar, Ninn aa 
had purchased the tank jn 1257 F.S. (1851) from the heirs of pan aes 
Gopinath Palit, who had himself purchased it in 1213 (1807) Das. 
from one Krishna Mohan Hazra. The tank had been held from 
1813 at least, if not from before the time of the permanent 
settlement, at an unvarying rent of Sa. Rs. 2-8. 

The first Court was of opinion that the case was governed 
by Beng. Act VIII of 1869, that the plaintiff therefore could 
not eject the defendant from her holding of the tank, and 
accordiugly dismissed his suit. The Judge on appeal upheld the 
decision of the-Court below, but considered that Beng. Act VIII 
of 1869 was not applicable to the case. The plaintiff then prefer- 
red the present appeal to the High Vonrt. 


Baboos ‘Hem Chunder Banerjee and Bama Ohurn Banerjee 
ys appellant, 
f Baboos Kally Mohun Doss and Saroda Churn Mitter for the 


respondents, 
f Baboo Hem Chunder Banerjee.—Tho plaintiff, by his purchase 
_/ of the talook, has acquired all the rights of the zemindar, and 
he can defeat the defendants’ occupation, however long that 
may have been, in the absence of any special contract between 
the parties, or any statutory protection of the defendants’ rights. 
The defendants, having admitted that they were rent-paying 
tenants, could not, by any Jength of possession, acquire a title 
/ against their landlord, which was virtually the position occupied 
a by the plaintiff. The cases of Ramdhan Khan v. Haradhan 
Paramanich (1) and Addaito Charan Dey v. Peter Das (2) were 
cited in the course of. the arguments. 


(1) 9 B.L. R., 107, note, Landlord § Tenant—Pormissive Ocou- 
(2) Before Mr. Justice L. 8. Jackson  pancy—Tank—Hyectment—Act X 
and Mr. Justice Glover. | of 1858, s. 6— Compensation for 
The 21st February 1872. Improvement by Tenant. : 
ADDAITO CHARAN DEY (Prate) » Baboo Hemchunder Banerjee for the 
PETER DAS (Derrerpayt).* appellant. 


* Special Appeal, No. 1208 of 1871, against a decree of the 1st Subordinate Judge of 
Zilla 24-Pergunnas, dated the 12th August 1871, reversing a decree of the Munsif 
of Chauki Alipore, dated the 29th July 1870. 
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Baboo Kally Mohun Doss, for the respondent, contended that 
the plaintiff, having bought the patni when there were certain 
easements or burdens attached to it, took it subject to such 


Mr. Sandel for the respondent. 


Tan judgment of the Court was 
delivered by 


Jacxsow, J.—It appears to me that 
the decision of the lower Appellate 
Court cannot be supported. 

The defendant, it seems, had occu- 
pied the land upon which his huts are 
standing for some thirty years, and 
about ten or twelve years ago, he put 
up round the land a wall of bricks, or 
what is called a hutcha-pukka wall. 
The plaintiff who has lately purchased 
the ground gave him notice to quit. 
The defendant refused to leave the 
land, and the suit was brought to eject 
him. ` 

The Munsif gave the plaintiff a 
decree. 

On appeal the Subordinate Judge 
considered that, “when the former 
proprietor of the land allowed the 
defendant's father, and afterwards the 
defendant, to reside on the disputed 
land by raising houses as described 
above for two generations, embracing a 
period of thirty or thirty-two years, the 
plaintiff, who is the recent proprietor 
of the disputed land, cannot eject the 
tenant, defendant, therefrom and obtain 
its khas possession.” 

The cases which the Subordinate 
Judge cites in support of this proposi- 
tion do not appear really to go to 
that extent. The case chiefly referred 
to has been that of Bent Madhab 
Banerjee v. Jai Krishna Mookerjee (a). 
In that case, the facta were somewhat 
similar, though'perhaps a little stronger 
than in the present oase. The rights 


of the tenant bad been sold, and the 
zemindar ignored the purchaser and 
affected to treat him as a stranger and 
a trespasser. In that case, the Court, 
without actually deciding whether or 
not the previous tenant could be eject- 
ed, held only that the rights, whatever 
they are, were transferred, and that the 
zemindar could not summarily eject 
the purchaser. 

S: 6, Act X of 1859, has no bearing 
upon this case, and the Courts are not 
competent to extend the provisions of 
such a rule of law as that, by what 
they may consider to be an analogy, 
to a different case. It seems tobe 
quite clear that the permissive occty 


pency of land under such cireum-\ 


stances as the defendant has held this ~ 


land will not give him a right to retain 
possession of it when the landlord 
` desires to put an end to the tenancy. 
Then the respondent has pressed us 
on the subject of compensation. I can- 
not discover that any thing was proved 
at the trial which entitles him to 
compensation. The only circumstance 
that has been shown is that some ten 
‘or twelve years ago he put up a wall 
round the premises which he says cost 
somewhere about Rs. 600. I do 
not know that any evidence of that 
fact was given, or that there is any 
thing in that fact which entitles him 
to compensation at the hands of the 
plaintiff, 
It appears to me that the decision 
of the lower Appellate Court was 
wrong, and that it must be set aside, 
and the plaintiff must have a decree 
with costa. 


(a) 7B, L, R., 158 


s 


\ 
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easements. [Marxsy, J.—Provided those easements were 
permanent, because otherwise the zemindar could defeat them 
at his will; and the talookdar occupies the same position.] This 
was a permanent easement. Ifa person has been in enjoyment 
of rents for a certain length of time, or has transferred his 
‘interest to another without any change in the terms of the 
holding, it must be presumed that his enjoyment, or the transfer 
of his interest, has been under a permanent right. The defend- 
ant, and those through whom she derives her title, have been in 
possession of this tank for more than sixty years at an unvary- 
ing quit-rent. This would not have happened unless there was 
some legal right in the tenant which barred the zemindar from 
exercising in any manner his rights as landlord over the tank. 


Babbo Hem Chunder Banerjee in reply. 












Cur. adv. vult. 
e following judgments were delivered :— 


REBY, J. (after stating the facts, continued):—The 
uestion for determination in this case is whether the interest 
n the tank, which has thus passed to the defendant Nistarini, 
is a permanent and transferable one, which she can hold against 
he plaintiff who is the proprietor of the talook in which the 
ank is situate. 
The facts as found by the Courts below are, that the tank 
ad as been held upon payment of an unvarying rent of Sa. Rs. 2-8 
r a very long period; certainly ever since 1213, and long 
efore the grant of the talook which the plaintiff now holds, 
also think it has been rightly presumed that the tank has been 
o held for a considerably longer period, in all probability prior 
o the permanent settlement. There is no eviderice on either side 
to the creation of the interest in the tank which is now held by 
istarini, nor has any written document been produced relating 
hereto. It appears, however, that Gholam Safdar, who pur- 
based the interest of the Palits in the tank, was, with his brothers, 
he owner of the talook also, and the Munsif considers that this 
eads to the inference that the holder of the tank had an interest 
which could not be extinguished at the will of the zemindar, or 
of the talookdar who represented him. 
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1874 Inthe first Court the case was evidently treated as governed 
eR ot pg DY Beng. Act VIII of 1869, but as the property in dispute ia 
; mie @ tank, it is now admitted that the second Court was right in 

Dasu holding that that Statute is not applicable. Nevertheless, the 

second Court dismissed the suit to recover possession, holding 
upon the evidence that the defendant was posscesed of a' per- 
manent transferable interest in the tank. 

I think the point for our consideration is, whether upon this 
evidence the Courts below were at liberty to come to the con- 
clusion that the defendant was possessed of such an interest. 

In my opinion the Courts below were at liberty to draw thia 
conclusion. Ido not for a moment intend to say that, by occupa- 
tion upon a holding which was originally terminable at will, 
permanent interest can be gained, except there be some special 
circumstances which show that the terminable holding has been 
subsequently converted by agreement into an interminableé.one. 
Ihave held the contrary, and I still adhere to that opinion. \Of 
course I mean apart from the special provisions of Act Kf 
1859 as to rights of occupancy, and as to tenures which existe 
prior to the permanent settlement, which provisions do no 
apply to this case. But upona principle in some respec 
analogous to that expressed in Act X of 1859, but which existi- 
ed before that Act was passed, which still exists independentl 
of that Act, and which is applicable to all immoveable propert 
alike, whether lands, houses, tanks, or gardens, it may be sho 
by evidence as to the nature of the enjoyment what the granti 
its origin really, was. This has frequently been so held in regar 
to grants of various kinds, and is in fact only an application o 
the more general maxim, optimus interpres rerum usus, Th 
usus in this case is the frequent transfer of the interest without 
any change in the terms of the holding, or in the amount of rent 
paid, extending over a period of more than sixty years, and in an 
act done by a person—Gholam Safdar—-who may reasonably be 
supposed to have known the real fact, which act is inconsistent 
with the interest being terminable at will. i 

The only ground upon which it has been contended that this 
general maxim cannot be applied to this case is, that the parties 
stand to each other in the relation of landlord and tenahț. 

i 


| 
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ixception has been sometimes taken to the use of these words 1874 
} applied to the zemindars, talookdars, and the various Ae eae 
argons holding tenures under them in this country, but poverty ea ree 
“language sometimes compels us to resort to them, and I Das. 
jy admit that here, as elsewhere, a tenant (by which I mean 
ay person holding land derivatively from or as the represent- 
e of another) stands in a very different position from a 
BON who holds land as his own, or, as it is commonly 
id, who holds it adversely. No doubt also, a person who paya 
nt to another in respect of the land which he holds, generally 
lds the land derivatively from, or as the representative of, and 
lt advers ly to, the person to whom the rent is paid. But I 
iow of no rule of law which prevents a person who pays an 
mual rent (even if it be inferred therefrom that he holds 
srivaltively or a8, & representatve only) from showing what the 
‘ue ature of his interest is by evidonce as to the nature of his 
ent. There is indeed one well-known case in England 
ich it has been held that a person who had made, for a very 
" ag} period, a small unvarying payment to another in reapeot of 
e and which he held, ought to be treated as the owner of the 
, the annual payment being treated as a quit-rent only— 
a Whittick v. Johnson (1), per Holroyd, J. It is not neces- 
in tbis case to go to that length, nor do I say that the circum- 
hrjces of this case would justify usin going to that length. But 
rqfer to the case as a strong: illustration of the application of 
ie} principle under consideration to the rights of two persons, 
nel of whom paid, and the other was in receipt of rent. The 
ase has been followed in Reynolds v. Reynolds (2). 
'I do not think that any of the cases cited by Baboo Hem 
la nder Banerjee conflict with this view: certainly the case 
amdhan Khan v. Haradhan Paramanich (3) does not do so, 
as far as I oan see, the case of Addaito Charan Dey v. Peter 
qs (4) was of a similar description. There the tenure was 
f modern creation, and there was no evidence beyond the bare 
iayment of rent. 












(1) Gow’s Bep., 173. - (8) 9 B. L. R. 107, note. 
(2) 12 Irish Eq. Rep, 172. (4) Ante, p. 417. 
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The Court below seems to think that the rent might 
enhanced. Upon that point we express no opinion. We simp 
dismiss the appeal, and affirm the decree of the Court belo 
which dismisses the suit. The respondent is entitled to h 
costs. l 


Bırgom, J.—The plaintiff, as purchaser at a patni sale 
arrears of rent, sued to obtain khas possession of a tank he 
by the defendant at a rent of Sa. Rs. 2-8. The plaint was n 
clearly drawn, but the issues framed admit of the contenti 
raised before the lower Appellate Court and before this Cou 
The Munsif dealt with the case as though the plaintiff h 
relied solely on his rights as auction-purchaser under Regu 
tion VIIT of 1819, and held, that the plaintiff could not 9 
the defendant from the tank. Before the Judge in appe 
objection was taken to this finding: but a farther argument w 


1819, he was entitled to succeed in his suit by virtue 
position as landlord, the defendant having admitted that he 
R rent-paying tenure in the shape of a tank within 
limit of the plaintiffs patni for which he paid rent to 
patnidar. The Judge held that the plaintiff had faile 


patnidar ; that he had failed to establish the collusion he all 
between the defendant and the defaulting patnidar; and he 
farther held that the tank was the portion of an old holding 
paying a jama of Rs. 7-12, and not a separate holding by itself. 
He was of opinion that the defendant had, by possession | for 
sixty years, acquired a title; and he confirmed. the Munbif’s 
order dismissing the suit. j 

In special appeal the argument that the plaintiff has acquired 
any right to eject the defendant, by virtue of his purchase at 
a sale under Regulation VIII of 1819, may be said to have bben 
abandoned. It is urged that the Judge is wrong in saying that 
this tank ever formed part of a ryot’s holding,—that there ig no 
evidence to support this. Upon this point, I think, we ae 
hold that there is not sufficient evidence to satisfy us that itho 
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k was part of any holding. The argument most pressed 


m us is that the defendant, being admittedly a rent-paying 


ant, cannot, by any length of’ possession, acquire a title 


linet his landlord ; 


that his occupaucy, not being protected 


Statute or contract, could be determined by his landlord 


¢ possession of this tank. 


= 
E SIB'efore Sir Richard Couch, Kt., 
\ Af Justice, and Mr. Justice 
ver. 

D The 26th February 1878. 


LYA (ONE OF THR DEFEND- 
v. GOPAL CHANDRA CHOW- 
RY AND ANOTARR (PLAINTIFTS).* 


ight of Occupancy—Act X of 1859, 
8. 23, cl. 4—Tank—Landlord and 
Tenant. . 


Baboo Nil Madhub Sen for the 
pellant. 


Baboo Hem Chunder Banerjee for 
e respondent, 


Tue judgment of the Court. was 
elivered by 


Covcn, 0.J.—This suit was brought 
r the possession of a tank which the 
aintift alleged he had been dispos- 
ed of. His case was that he had 
nrchased the tank at a sale in execu- 
n of a decree against Raja Gopal 
bet to whom it belonged as a rent- 
ee tenure, 
Sibu Jelya was allowed to come 
to the suit as a defendant in the suit, 
ha he did not deny that the property 


ore, dated the 6th May 1871. 





leasure, and that the plaintiff was therefore entitled to take 


à a recent decision of this Court it has been held—in the case 
\bu Jelya v. Gopal Chandra Chowdhry (1)—that the provisions 


in the tank belonged to Raja Gopal 
Singh, and that it had been purchased 
by the plaintiff; but he objected 
that the Raja had no’ khas posses- 
sion; that on the 4th of Jaisti 1230 
(15th April 1823) he gave a lease of 
the tank to this defendant’s father, 
and that the property had since been 
held accordingly, and that under that 
lease the plaintiffs were not entitled to 
khas possession, 

The issue framed by the Munaf 


was whether Sibu Jelyn entered 
into possession of the tank- as, 
ancestral jamai property, or the 


judgment-debtor hnd khns possession 
of the same; and in his judgment, 
he says:—‘ Upon the evidence on the 
record and the circumstances of the - 
case, it is evident that the defendants 
have held the tank under a jamat 
title from before the sale in execution, 
and therefore the plaintifis hive no 
right to khas possession.” He made a 
decree to the effect that the plaintiffs 
were confirmed in possession of their > 
right as owners of the tank; but as 
the allegation on which they grounded 
their suit was not proved, while the 
defendants had made out their case, 
the plaintifs were ordered to pay the 
costs. 


* Special Appeal, No. 712 of 1872, against a decree of the Judge of Zilla West 
lurdwan, dated the Bist January 1872, reversing a decree of the Muusif of Bishen- 
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of Act X of 1859 are not applicable to tanks which 
apportioned to any ryotti holding but held separate. 


From this there was an appeal to 
the Judge, who, after stating what 
the nature of the suit was, and the 
Munsif’s decision, and the grounds of 
appeal, said :—“ I am of opinion that 
defendant's possession under the lease 
is not proved, and there is no im- 
probability whatever in Sibu Jelya 
and his father having held possession of 
the tank from year to year by pnyment 
of a share of the produce, namely, 
fish ;” and he decreed the appeal, and 


reversed the judgment of the Munsif. ` 


It has been objected before us 
that, although the title which had 
been set up by the defendant Sibu 
had not been proved, it appesred 
upon this judgment that there had 
been such a possession as gave him 
a right of occupancy, and therefore 
the plaintiffs ought not to have a 
decree for possession. 

This tank appears to be used only 
for the preservation and rearing of 
fish, It does not appear to have 
formed part of any grant of land, or 
that it can in any way be considered 
as appurtenant to any land held by 
the defendant. 

The only thing occupied appears 
to be the tank itself; and the ques- 
tion is whether the provisions of 
Act X of 1859 which would confer 
a right of occupancy apply to such a 


“tank as this. 


No doubt, it may be said that a 
tank comes under the word land, as 
land covered with water. But it is 
to be land cultivated or held; and 
we think, in considering whether this 
tank comes within the provisions of 
Act X of 1859, we must do what 
was done in Rant Durga Sundari 


(VOL. , 





eel 


ar 


p pre 


was decided by myself, Bayi © 


Dasi v. Bibi Umdatannissa Hi 
‘vO 


Ainslie, JJ., on an appeal 
decision of Glover, J., the senig 
sitting with Mitter, J. The j — 
there was whether a suit for f Cur, 
ment of rent of land covi 
buildings would lie in th“ ® 
Courts under cl. 4, s. T9 
X of 1859. I was of o 
Bayley and Ainslie, JJ oe 
with me—that in order to see “70 
meant by land in Act X of Ve 
must look at all the provisio: 
Act. 

Following that rale in the 
case, we think we cannot say ths 
provisions of Act X of 1859 
applicable to such a tank as th 
For instance, the provision in s, ] 
the Act, which was noticed in 
case, respecting the recovery o 
rent of the land by distress, i 
applicable to such a tank as 
Following that rule, we are of oj 
it cannot be said that a right of 
pancy was gained under the A 
the parties in possession of this 
although for more than twelve ye 

It is therefore unnecessary to ¢ 
mine the question, whether the de 
ant (by which we mean the interv 
defendant Sibu) not having set u 
case (he having set up a title 
a lease which he has failed to] 
can be allowed to resist a decree 
plaintiff for possession. We think 
different from where a plainti 
to prove the case which he relies 
in bringing his suit, and isnot a’ 
to set up a different case; bi 
here, supposing the defendant 
right of occupancy, the conseq 


iat œ 


(a) 9 B. L R., 101, 
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,The Rent Law therefore not being applicable to a tenure of 
ig nature, we have to consider whether the defendant is pro- 
cted from ejectment by the common law of the country. It has 
2quently been held by the Courts in this country that a tenant 
nnot plead limitation against his landlord; that possession for 
tty years gives a tenant no title to his tenure as against his 
mindar, so as to convert his tenant-right into a right of owner- 
ip. Long possession may protect his tenancy; but it cannot 
k matter of law be said in this country to crestea title to the 
nd so held. 

(We have only to consider in this case whether the arbitrary 
ht to eject can be enforced. 

This tank is proved to have been in existence so far back as 
l 3 B.C. (1807 A.D.), or within fourteen years of the per- 
ment settlement. It was then sold by Krishna Mohan Hazra to 
»pinath Palit, and passed from him to the former talookdar, who 
pin sold it to the present defendant. Possession at an uniform 
t is thus traced back for sixty-six years, When the patni 
8, first created does not appear, but it must have been subse- 
ent to the year 1807. It is well known that it was customary 
zemindars to grant lands at a quit-rent for the purpose of 
ging tanks, or for gardens, and reference is made ins. 8, Regu- 
XLIV of 1793, to such leases. They were excepted from 


riving the plaintiff a decree would 
hat, the plaintiff having got posses- 
' under the decree in this suit, the 
ndant would have to bring another 
to get back the possession by virtue 
is right of occupancy, which would 
' ontrary to the rule that circuity of 
m is to be avoided. It would 
tbe right to give the plaintiff a 
ession which he ought immediately 
is by another suit; and the proper 
e would be finally to decide the 
ts of the parties in the present 
Or this injustice would be done, 
the defendant, although entitled 
right of occupancy, would be 
jely deprived of it by losing 
ession, and not being able to assert 


I 
lj 
l 
| 


t 


his right in any other suit. It would 
be not only depriving him of a right 
which clearly belonged to him, but 
taking away from him altogether the 
possession of land which he had a 
right to keep. However, as we have 
said, it is not necessary to determine 
that question, It is in order that it 
may not be supposed, if this case 
should arise at some future time, that 
we assent to the proposition that the 
defendant could not set up this now, 
because he did not do go originally by 
way of defence, that we have made these 
remarks. 

The appeal will be dismissed with 
costs, 
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the prohibition then in force against the granting of leases by 
zemindars for a period exceeding ten years: and the ground for 
exemption seems to have been that such leases were not impro- 
vident diminutions of the culturable area of the estate, but were 
calculated to benefit the property. No one would be likely to 
go to the expense of digging a tank unless he secured a trans- 
ferable interest therein. In the case before us it is true that no 
grant is produced: but when itis established that this tank was 
in existence so far back as 1807, was then transferred by its 
possessor to Gopinath Palit, and after passing from father to 
son in that family was transferred again by sale, the rent all 
along remaining the same, I think we may fairly presume that 


_ it originated in a grant, and has always been treated as a trans- 
. ferable tenure. 


That it was so treated by the plaintiffs predecessor is pointed 
out by the Munsif in his judgment. The purchase of the 
tank by one of the former talookdars gives the plaintiff no rigbt 
to determine the tenancy. Rent has all along been paid for the 
tank. The defendant by purchase acquired only the right to 
hold the tank on the same terms as his vendor, t.e., by payment 
of rent. To allow the plaintiff arbitrarily to eject the defendant 
from this tank would be inequitable and unjust. Both the lower 
Courts, though for different reasons, have concurred in dismiss- 
ing the plaintiffs suit, and I think that the special appeal must 
be dismissed with costa. 


Appeal dismissed. 
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‘HAKOOR DEEN TEWARRY (Derespanr) v. NAWAB SYED ALL 
HOSSEIN KHAN AND ANOTHER (PLAINTIFFS), 


On appeal from the High Court of Judicature at Fort William in Bengal.] 


| s 
us Probandi— Execution of Deed of Sale by Pardanashin Lady— Suit to set 


aside Deed— Consequential Relief —Form of Decree, 


| In a suit by the heirs of a Mahomedan pardanrashin lady to set aside a deed 
f sale executed by her, whilst living apart from her relations, in the house of 
he purchaser, who had occasionally acted as her mukhtar,—Heid that some 
vidence to impeach the deeds should be given by the plaintifis before the 
nus of supporting it is thrown on the purchaser, 


| Where, in such a suit, the substantial relief prayed for is that the deeds 


ould be set aside, the Court is not justified in substituting therefor a mere 
eclaration of the plaintiffs’ title. 


APPEAL from a decision of the High Court (Seton-Karr 
ind Mitter, JJ.), dated the 13th August 1867, modifying a 
lecree of the Principal Sidder Ameen of Gya, dated the 29th 


September 1866. The facts of the case were as follows :— 


One Mussamut Koodrutonissa, a Mahomedan pardanashin 
ady, was possessed of property, which comprised a share in 
‘ertain mauzas appertaining to Talook Ram Bandh in Per- 
munna Chulla, and in certain villages of Tuppa Rampore 





| n Pergunna Beloocha, In 1861 she agreed to sell, inter alia, 


| portion of the estate to the appellant for Re. 39,501. The 


leed of sale, dated 23rd July 1861, was registered by her 
aukhtar, one Mookondee Lall. ' Koodrutonissa after being duly 
dentified had admitted at her own house her execution for 
hat purpose of a mukhtarnama dated llth July 1861. The 
ppellant paid the purchase-money, and entered into possession 
f the property. The deed recited that the property was sold 
f for the purpose of paying off the debt due to Bhugwan Doss, 
rom whom my client (Koodrutonissa) took a loan of Rs. 12,000 


* Present :—Siz J. W. Convize, Sie B. Peacocx, Sie M., E. Santa, Sin 
B. P. Connie, anD Sim L. Perr. 
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in order to satisfy the decree of Bhyia Bhugwunt Deo, which 
loan has not been paid up to this time, and which is justly due 
to my client.” 

On the 3rd September 1864, soon after the death of Mussa- 
mut Koodrutonissa, the respondents, who were the brother 
and sister of Koodrutonissa, but with whom Koodrutonis- 
sa, being on bad terms, had for some time before her death ceased 
to reside, took out a certificate from the Court at Patna: of 
administration to her estates and effects: and on the 23rd April 
1866, they filed a suit in the Court of the Principal 
Sudder Ameen of Gya against the appellant and the above- 
mentioned mukhtar for confirmation of their alleged possession 
of the property in dispute, after reversal of certain summary 
proceedings mentioned in the plaint, “ and after setting aside the 
deed of sale of the 23rd July 1861 and the mukhtarnama of 
the 11th July of the same year,” which two last-mentioned docu- 
ments they alleged to be “fraudulent and fabricated.” The 
Principal Sudder Ameen on the evidence found that the plain- 
tiffs had been in possession, and gavea decree confirming their. 
possession and setting aside the deeds of the plaintiff. The ` 
High Court (Seton-Karr and Mitter, JJ.), on the 13th 
August 1867 found that the plaintiffs had failed to prove 
possession ; and agreed with the lower Court as to the invalid- 
ity of the deeds. They reversed the decree of the Principal 
Sudder Ameen so far as it confirmed the plaintiffs’ possession, 
but confirmed it to the extent of declaring that the plaintiffs 
were the rightful owners of the.property (1). 

From this decision the defendant appealed to Her Majesty in 
Council. ` í 


Mr. Bell, for the appellant, contended that, on the evidence, the 
the mukhtarnama and deed of sale were genuine and valid ; 
that the High Court in discussing the evidence had wrongly 
assumed that the onus of proving them ought to be thrown on the 
appellant; that the respondents had not shown them to be, as they 
alleged, “ fraudulent and fabricated.” Moreover, it was clearly 
shown that the respondents were not in possession, and, in the 


(1) 8 W. R, 341, 
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absence of possession, were not entitled to the decree which they 1874 


prayed for, or to the particular decree made in their favor by 7#4Koor 


the High Court. TEWARKY 
v. 
The respondents did not appear. PAE 


The judgment of their Lorpsuirs was delivered by 


Siz M. E. Smrra.—This was a suit brought by the respond- 
. ents against the present appellant, Thakoor Deen Tewarry, for a 
confirmation of their possession of certain mauzas: and their 
plaint, which declared that their suit was for that confirmation, 
also prayed that it might be done after a reversal of a summary 
proceeding, and, which is the most important part of their 
prayer, after setting aside a fraudulent and fabricated deed of 
sale set up by the appellant. The deed which is sought to be 
impeached is of the date of the 23rd of July 1861. The 
respondents are the heirs of Mussamut Koocdrutonissa, a par- 
ihn lady, who some time before her death seems to have 
/ ad some dispute with her relatives, and went to reside in 
{the town of Patna. The appellant, Thakoor Deen Tewarry, 
as living in Patna; and in the course of the evidence given 
in this suit, it was stated by the witnesses on the part of 
he plaintiffs that Mussamut Koodrutonissa went to live in 
vis house; that she died there, and that he had acted on 
everal occasions as her mukhtar. The “deeds which are 
mpeached are a deed of sale of the mauzas from the lady to 
hakoor Deen Tewarry, professing to be made in consideration 
of a sum of Rs. 39,501 (a large part of which, namely, 
Rs. 17,960, is stated to have been paid to a creditor of the 
lady), and a mukhtarnama for the execution of that deed. 
When the case came before the Principal Sudder Ameen, 
| evidence was gone into on both sides; on the part of the plain- 
j tifs to show that they were in possession of the property, and 
' also to impeach the validity of the deeds on the ground that 
' they were forged and fabricated, and that there had been no 
real sale from the lady to the appellant. The appellant went 
: into evidence to show that he had been in possession of the pro- 
' perty subsequently to the date of the alleged.deed during the 


4 
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1874 lifetime of the lady, and had continued in possession up to the 
Maroon time of the suit, and also to show that the deeds were really 
Tewarry executed, and that the consideration-money had passed. Upon a 

Nawan Sreo review of the evidence on both sides, the Principal Sudder Ameen 
Axt_Hosskux : eas ‘ : 

Kaax. came to the conclusion that the plaintiffs were in possession of the 
property, and that the deeds were fabricated; and he madea 
decree confirming the plaintiffs in the posseasion, and directing 
that the deeds should beset aside. The appellant appealed to the 
High Court, and that Court disagreed with the Principal Sudder 
Ameen as to his finding upon the possession of the property. 
They thought that upon the whole of the evidence the respond- 
ents had not proved their possession, and, in fact, that the posses- 
gion was with the appellant. Being of that opinion, they 
reversed so much of the Principal Sudder Ameen’s decree as 
confirmed the plaintiffs in their possession, holding that they 
had no possession which could be the subject of confirmation. 

The High Court then went into the consideration of the sub- 
stance of the dispute,—namely, whether the deeds were genuine 
deeds or not. In approaching that question they seem to have, 
assumed that they could only deal with it by way of declaration, 
and they came to the conclusion that they had power to declar 
the title to the estate, but could not give any substantive relie 
Their Lordships think that they erred in coming to that con 
clusion; thé plaint prayed that the deeds might be set aside 
which is a prayer for substantive relief, and the Principal Sud 
der Ameen was quite right, when he came to the conclusion o 
the facts that the deeds ought to be set aside, in making a decre 
to ‘that effect. However, the form in which the High Cour 
considered the question does not really alter the substance of 
their decision. They, after a full and careful review of the | 
evidence, came to the same conclusion as the Principal Sudder! 
Ameen, namely, that these deeds had not been executed by | 
the lady. 

It was contended by Mr. Bell that the High Court ought not | 

to have thrown the onus of supporting the deeds upon the 

appellant; and perhaps the mode in which the High Court treat | 
this question may not be strictly correct. Ina suit for setting > 
aside deeds, some evidence ought to be given by the plaintiff | 


[i 
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n order to impeach the deeds he seeks to set aside. But the 
Jourt seem to have regarded this suit as if it were an action of 
jectment brought by the appellants as the heirs of the deceased 
idy, in which, having proved that they were her heirs, the 
urden was thrown upon the appellant to show a better title. 
iut although the Judges do not quite correctly state the prin- 
Iple of fixing the onus, their judgment is substantially right, 
cause the plaintiffs did not put their case before the Principal 
udder Ameen simply upon their title as heirs, and throw it 
on the appellant to prove a better title, but they did, by evi- 
nee, challenge the validity of the deeds. They called wit- 
sses to show the circumstances under which this lady lived, 
d to challenge proof of the consideration having passed which 
deed alleges to have been given. It may be that the 
dence is weak, but the appellant accepted the onus which 
t evidence primd facie cast upon him; and he went into his 
e case, and gave the evidence that he thought would best 
port it. .Upon a review of that evidence, the High Court 
ame to the conclusion that it was utterly insufficient to establish 
validity of the deeds under the circumstances of the case. 
vy the circumstances of the case are, that this lady was a 
hin, living apart from her relations,—whether in the 
he appellant or not, may not be distinctly proved, but 
lace where she was without those natural advisers 
she was going to part with apparently the 
ht to have around her. She, whilst 
supposed to have made a deed in 
occasions, acted as her man of 
» which have always guided 
ade by ladies in such a 














431 `’ 


1874 


ne 
THakoon 


Deen 
Txwaxry 
v. 
Nawan Syrp 
ALı Hossen 
Karan, 
































432 BENGAL LAW REPORTS. [VOL. X 


1874 was executed by the lady herself, and also by a mukhtar calle 
Txaxoor Mookondee Lall, who had a mukhtarnama from her for thy 
Drex e 
Txwazey purpose, * The mukhtarnama is filed, and appears upon th 
Nawas Sreo record; but Mookondee Lall, the mukhtar, who is supposed { 
bare ERE have executed this deed, is not produced as a witness. Again 
the execution of the mukhtarnama is supposed to have bed 
verified by the nazir and three witnesses, the nazir havin 
afterwards reported to the Principal Sudder Ameen, who regi 
tered the document. The nazir and those three witnesses hay 
not been called. And, further,’ the writer of the deed of sa 
himself, who was present, according to the evidence, at the tin 
when the deed was executed, is also kept out of the witness-bo 
The deficiency of this important evidence is attempted to 
supplied by the testimony of witnesses who say they wd 
present at the exeoution, but who, as compared with those w 
would have been the authentic witnesses of the transactid 
are not at all fit to be relied upon. Their Lordships also agy 
with the High Court that there is not trustworthy evidence 
the payment of the purchase-money,.either by satisfying 
alleged claim of a creditor of the lady, or otherwise. 
The case on the part of the appellant was attempted 
supported by the evidence of proceedings which had tak 
in the lifetime of the lady in rent-suits, and in a suitin w 
was a contest between thelady and hér relatives. 
those suits referred to the sale; and authentigs 
to be given to the transaction in conse 
having recognized it. But therg 
factory proof that those doc 
confirmatory evidence of thg 
lady, or that, if she dj 
` known to her, 
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he possession) the Principal Sudder Ameen’s decree, really 
rary its terms, by inserting a general declaration that the 
rlaintiffs are the rightful owners of the property, instead of the 
ipecific order that the deeds should be set aside. They reversed 
he decision of the Principal Sudder Ameen with regard to the 
‘bossession—a reversal in which their Lordships concur—and 
\@dded what follows in their formal decree, “and that so much 
i the decree of the said Court as declares that the said plaintiffs 

re the rightful owners of the said property be confirmed.” Their 
Lordships think that as the plaint had prayed for substantive 
blief, —namely, that the deeds should be set aside,—the more 
brreot form of decree is in the terms of that prayer. 
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i Their Lordships will, therefore, humbly advise Her Majesty 


vary the decree of the High Court by striking out so much 
lereof' as purports to confirm the decree of the Principal Sud- 
xx Ameen, and to order that in lieu thereof so much of the 
named decree as ordered the deed of sale and the mukhtar- 
a to be cancelled and set aside be affirmed. 


| 











Decree varied. 


gents for the appellant: Messrs. Watkins and Lattey. 


FULL BENCH. 





ichard Couch, Kt, Chief Justice, Mr. Justice Kemp, Afr. Jus- 
S. Jackson, Mr. Justice Markby, and Mr. Justice Ainslie. 
TOSH (Praixtrrr) v. KASHINATH BISWAS anp 
orHsRs (Dsrenpants).* 

—Beng. Act VI of 1862, s. 20—Suit 


of a sub-division of a 
enue Office of the 
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But where a suit has been brought in the Revenue Office of the district, where 


Macxintosn there is a sub-division, and has been referred by the Collector to another 


o. 
KASUINATH 


Biswas. 


` 


Deputy Collector, the decree is not absolutely void for want of jurisdiction, 
but only voidable at the instance of the defendant. 


‘Tae plaintiff, a mortgagee of certain Jands in the village of 
Muneerampore, a sub-division of Baraset, after obtaining a decree 
for foreclosure, brought this suit to set aside a sale and recover 
possession of certain lands sold in execution of a decree for arrears 
of rent against the mortgagors, of which lands some of the defend- 
ants had become the purchasers. The suit in which ‘the decree 
was obtained was brought in the Revenue Office of the district at’ 
Alipore, and was afterwards transferred by the Collector to a 
Deputy Collector. The plaintiff contended that that suit was 
improperly brought in the Revenue Office of the district; and 
that, under s. 20 of Beng. Act VI of 1862, it should have been 
brought in the Revenue Office of the sub-division in which the 
lands were situated, and in which the cause of action had arigen ; 
and he alleged that the wrong Court was selected in fraud 
in collusion with the mortgagors, and, therefore the decree 
void. The defendants, on the other hand, contended that 
suit was properly brought in the Revenue Office of the di 
and that their purchase at the auction-sale was valid 
Judge of the 24~Pergunnas decided the question agai 
plaintiff, and dismissed his suit, saying that in other res 
the plaintiff had failed to make out his case. The 
remarked that it had been the constant practice w} 











Collector, or the R 
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without any fraudulent intention. On appeal the case came on to 
be heard before Couch, C.J., and J ackson, J., who, not agreeing 
with the decision in Purna Chandra Chatterjee v. Macarthur (1), 
referred to a Full Bench the following questions :— 
“* Whether, under s. 20 of Beng. Act’ VI of 1862, a suit under 
that Act, or Act X of 1859, may be preferred in the Revenue 
Office of the district where a sub-division of a district has been 
placed under the jurisdiction of a Deputy Collector, or can only 
be preferred in the Revenue Office of the sub-division in which 
the cause of action has arisen; and whether, when a suit has 
been preferred, not in the Revenue Office of the sub-division i in 
which the cause of action arose, but in the Revenue Office of the 
district, and was referred by the Collector to another Deputy 
Co léctor, the decree in such suit is void for want,of jurisdic- 
tion?” 


e “Advocate-General offg. (Mr. Paul) (with him Baboo 
Bhowant Churn Dutt) for the appellant.—The jurisdiction here 
is|given by s. 20 of Beng. Act VI of 1862. The question is 
entirely one of construction. Words are to be read in their 
ordinary sense, and having regard to general convenience the 
opinion of Macpherson, J., in Purna Chandra Chatterjee v. 
acarthur (1) is correct. By s. 162 of Act X of 1859, it was 
directed that suits under that Act should be instituted in the 
Revenue Office of the district, or when a sub-division of the 
rict has been placed under the jurisdiction of the Deputy 
Collector, in the Revenue Office of the sub-division in which the 
cause of action shall have arisen. The reason for dividing dis- 
tridta into sub-divisions was to enable parties to bring suits for 
renit in the Courts situated in the lands for which the rent is 
claimed. The construction put on the Act by Macpherson, J., 
is not opposed by the law. The word “when” ins, 20 of Act 
Vij seems to point out an exclusion of the other Courts and the 
ves ing of an exclusive jurisdiction in the Court of the sub-divi-« 
sion, Then again the word “shall” in the section would seem to 
confer an exclusive jurisdiction. If it was intended that there 








i 
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(1) 3 B. L. R., 366. 
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1874 should be concurrent jurisdiction, the word “may” would have 
Roe roa been used. The transfer by the Collector makes no difference, 
Kasurxatx If the suit was intended by the Legislature to be tried in one | 
Biswas. É 

Court, the Collector could not receive and transfer the oase to 

another Court. The second branch of the question referred will 

also follow the construction to be put upon the section, The 

decree and all proceedings in a case ought to be declared to be 

void, if the suit was brought in a Court that had no jurisdic m 





to receive and try it. aL. 
Baboo Gépai Lall Mitter for the respondents.—The Collect 
) 


had jurisdiction to entertain and transfer such a suit. But ev,- 
if he had not, the irregularity was not of such a nature as to *\ 
Vitiate the whole proceeding; see Chunder Kant Chuckerbutty v. N 
Elias (1), where the land was situated in different sub-divi- 
sions, and the Collector, according to the appellant’s contention, 
had no jurisdiction. The Collector has jurisdiction under s.\34 

of Act X of 1859, and there is nothing in either of the tio 
Acts to take away the jurisdiction of the Deputy Collector, 
which is conferred on him by the Collector under the provisioina 

of the Act; sees. 150 of Act X of 1859. The word “or” 
its common acceptation signifies an alternative. 


- The Advocate-General in reply.—S. 162 of Act X of 1849 
must be read as enlarged by s. 20 of Beng. Act VI of 1862. 


The judgment of the Full Bench was delivered by 


Covon, C.J.—When this regular appeal came before us 
decision, after hearing the argument on both sidés, we-considefed 
it necessary to refer for decision by a Full Bench the questjon 
whether, under s. 20 of Beng. Act VI of 1862, a guit 
under that Act and Act X of 1859 may be preferred in l 
Revenue Office of the district where a sub-division of | a 
district has been placed under the jurisdiction of a Deputy K 








lector; or can only be preferred in the Revenue Office of the 
sub-division in which the cause of action has arisen; and whe- 
ther, when a suit has been preferred, not in the Revenue Office pf 
the sub-division in which the oause of action arose, but in T 
Revenue Office of the district, and was referred by the Colle 


(1) 5 W. R. Act X Bul, 29. 
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another Deputy Collector, the decree in such a suit is 1874 
r want of jurisdiction? A decision upon these questions— Macrixtosa 
Chandra Chatterjee v. Macarthur (1)—was quoted, with BASE 
at the time we were not prepared to agree. 
opose now, in the first place, to deliver the judgment of 
ull Bench upon the questions referred. They have been 
ered by the learned Judges who sat in the Full Bench, 
hat I now say is on behalf of the whole Court, it not 
convenient that all the Judges should meet merely for the 
ge of delivering the judgment. 
e answer to the questions depends upon the construction of 
of Beng. Act VI of 1862. (The learned Judge read s. 20, 
ntinued):—The words “ or when a sub-division of a dis- 
as been placed under the jurisdiction of a Deputy Collec- 
might possibly be construed so as to give to a person an 
n of preferring the suit either in the Revenue Office of the 
anbtrict or in the Revenue Office of the sub-division. The section 
\ night have been more clearly worded; but although the words. 

are capable of that construction, we think that the more reason- 

\able construction is, that where there, is a sub-division of a district 

placed under the jurisdiction of a Deputy Collector, it was 

intended that the suit should be brought in the Revenue Office 

\ ie the sub-division, and the person bringing the suit was not to 





have an option of bringing it in the Revenue Office of the 
district or of the sub-division. And any inconvenience, either 
i public or to the suitor, might be prevented by the exercise of 
the power that is given in the proviso, which follows; that the 
Collector may withdraw any suit from any Deputy Collector 
and try it himself or refer it to another Deputy Collector. It is 
more reasonable to suppose that the Legislature, with this power 
given to the Collector, did not intend to give a discretion to the 
person bringing the suit as to, which Office or Court he should 
bring it in. It prescribed a fixed rule for him. There might be 
some inconvenience in leaving it to the person bringing the suit 
arbitrarily to select in which Court it should be brought. 
Although the words may admit of that meaning, we think, upon 
the whole, that the other is a more reasonable construction, and 


(1) 3 B. L. R., 366, 
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more convenient, having regard to the power which 
noticed of withdrawing the suit. So far we concur’ wi 
decision in Purua Chandra Chatterjee v, Macarthur (1 
would say that the suit cannot be preferred in the Re 
Office of the district where there is a sub-division und 
jurisdiction of the Deputy Collector. 

Then the other part of the question has to be consid 
namely, whether, when a suit has not been preferred i 
Revenue Office of the sub-division in which the cause of a 
arose, but has been preferred in the Revenue Office o 
district, and been referred by the Collector to another De 
Collector, the decree in the suit is void for want of jurisdicti 
This is a very different question, and in considering it we 
look at the facts of the case in which it arose. 

The case of the plaintiff in the suit in which this re 
appeal is brought, is that he was a mortgagee of certain prope 
and that he had foreclosed his mortgage, and so became entitl 
to the mortgaged property. But he alleged that a suit had bee, , 
brought in the Court of the Deputy Collector of Alipore, and H 
decree obtained in the suit collusively, as he apparently alleged, 
and the property had been sold under decree and purchased by 
some of the defendants, the zemindars. And in that way his 


rights under the decree of foreclosure had been interfered with, KO 
and he had not been able to enforce it. And he prayed the Court 
to declare his right to the mortgaged property which he had 
under the foreclosure, and to award possession. It having been 
found by the Judge of the District Court that there was no collu- XK 
sion in bringing the suit in the Court of the Deputy Collector of \ 


Alipore, he made in appeal an objection, which had not been 
prominently put forward in the first Court, that the decree of 
the Deputy Collector was void for want of jurisdiction, and 
consequently no title could be made through the sale under it. 
So the question which we have to decide is, whether the decree 
is void for want of jurisdiction ? 

In considering this, it is important to keep in mind that the 
Revenue Courts have a general jurisdiction to entertain suits of 
this description. This section of Act VI of 1862 is not one 


(1) 3 B. L. R., 366. 


. XU] HIGH COURT. 














h gives the jurisdiction, but itis rather one which directs 


hat light, it may be that the defendant in a suit for rent, or 
it brought under Act X, can, if the suit is brought in the 
enue Office or Court of the district, when it ought to be 
ght in the Revenue Office of the sub-division, object to it, 
claim to have the directions of s. 20 obeyed and the suit 
ght in the proper Court; and he may take that objection 
in a special appeal, although it may not have been raised in 
r of the lower Courts. For, from the facts found by thie 
er Courts, it would appear that the suit had been brought in 
wrong Court. Perhaps it might not be right to allow it to 
aken if it had not been raised before. But it is one thing to 
that the defendant may take the objection, that the decree 
obtained in the wrong Revenue Court, and that it is voidable 
ppeal; and another, that a person not a party to the suit, 
who seeks, as this plaintiff did, to altogether avoid the decree 
d the title derived from it, should be able to take it and to say 
hat the proceedings are absolutely void. I think, considering 
that the Revenue Courts have a general jurisdiction, that à 
person not a party to the éuit cannot be allowed to say that the 
proceedings are absolutely void because the direction of s. 20 
of Act VI of 1862 has not been followed. We should answer 


such a suit is not void for want of jurisdiction, but is voidable 
only at the instance of the defendant. This will make the deci- 
‘ gion in Purna Chandra Chatterjee v. Macarthur (1) consistent 
with our opinion. There the objection was taken in special 
appeal and by the defendant in the suit. It would be carrying 
the doctrine very much further to hold that the proceeding is 
entirely void, and the consequences would be very serious; 
for it appears that in 24-Pergunnas, and probably in other 
districts, suits have been brought in this manner—honestly and 
boné fide brought—and decrees have been obtained in them. 
No doubt many titles depend on the validity of sales under such 
. decrees, 


(1) 3 B. L. R. 866. 
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it shall be exercised by the different Courts. Looking at it Mackrwrosn 


KASHINATH 
Biswas. 


the second part of this question by saying that the decree in 
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Before Mr. Justice Phear and Mr. Justice Morris. 










HOSSEINA BIBI (Prants) v. JAMES SMITH (Devenvant). 
Set-off—Act VIII of 1859, 8. 121— Contribution. 


In a suit brought against a lessee of a portion of an estate by one 
co-sharers for money alleged to be due as the plaintiff's share of arrears o 
for a certain period, where the clain was admitted, Held, the defendant 
not entitled to set-off under s. 121, Act VIII of 1869, the plaintiff's sha 
the Government revenue of the whole estate which had been paid b 
defendant for the period for which the arrears of rent were alleged to be 

Held also that there was no such connexion between the claim o 
plaintiff and the counter-claim of the defendant, as would entitle the d 
ant, as a matter of equity apart from legislative enactment, to a set-off. 


THE plaintiff, one of several co-sharers in Mauza Ekbalpo 
sued the defendant who held a lease of the said property fro 
the plaintiff and her co-gharers, to recover a sum of Re, 623 as 
the plaintiffs share of arrears of rent alleged to be due for the 
years 1276, 1277, and 1278 F.S. (1869, 1870, 1871). The 
defendant, whilst admitting the plaintiffs claim to the rent for 
which she sued, pleaded that, during the years in question, 
he had paid on behalf of all the co-sharers in the estate the 
Government revenue in respect thereof, and claimed to set-off 
in this sùit the plaintiff’s- quota of such revenue against th<—~ 
arrears of rent due to her. y? y 1 

The first Court gave a decree in favor of the plaintiff, holding” Š 
that, as the payments made by the defendant were entirely 
voluntary, he was not entitled to set them off against the i 
plaintiff’s claim for rent. 

The Judge on appeal, however, allowed the set-off claimed by 
tho defendant: and from that decision, the plaintiff now appealed 
to the High Court. Kz 


* Special Appeal, No. 1272 of 1873, against a decree of the Additional f 
Judge of Zilla Tirhoot, dated the 13th February 1873, modifying a decree 
of the Munsif of Tajpore, dated the 17th September 1872, 
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Mr. Sandel, for the appellant, contended that, under the provi- 
sions of Act VIII of 1859, s. 121, the defendant was not entitled 
to set off his claim against the plaintiffs claim for arrears of rent. 
The two claims were not of the same nature, nor was there any 
such connexion between them that the one could not be judged 
by a Court of Equity without the other being also taken into 
consideration. S. 121 contemplates the set-off of two debts of 
an exactly similar character. The defendant’s counter-claim 
was of the nature of a claim for contribution, and did not come 

So nthe provisions of s. 121. 
~ - 


Mr. Allan, for the respondent, submitted that there was such a 
nexion between the two claims as to entitle the defendant to 
off in equity, even if there was no provision for it under 
tory enactments. Courts of Equity always allow a set-off by 
of equitable relief of claims which, by the position of the 
ties, or the nature of the case, are connected with each other; 
ory’s Equity Jurisprudence, s. 1434. In this case the counter- 
laim set up by defendant was intimately connected with plain- 
tiffs claim, inasmuch as the Government revenue was paid by 
“defendant on account of his being a tenant of the plaintiff. 


Mr. Sandel in repfy. 











The judgment of the Court was delivered by 


Pusar, J. (who, aften stating the facts, continued) :-—The 
question now before us is whether the defendant can in this suit 
set off these items against the plaintiff's claim. 

We think that he cannot. The section of the Civil Proce- 
dure Code which authorizes a defendant when sued for a money 
debt to set off a money claim against him is s. 121. It is in 
these words:—“If in a suit for debt the defendant desire to set 
off against the claim of the plaintiff the amount of any debt due 
to him from the plaintiff, he shall tender a written statement con- 
taining the particulars of his demand, and the Court shall there- 
upon enquire into the same. Provided that, if the sum claimed 
by the defendant exceed the amount cognizable by the Court, 
the defendant shall not be allowed to set off the same, unless he 
abandon the excess,” 


-money-claim of the plaintiff must be a debt. 
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If this section were absent from the Code, then the remedy of 
a defendant who had a money-claim against the plaintiff who 
sued him for money, could be obtained only by bringing a 
separate suit. And this remedy is still open to the defendant in 
all cases, to which s. 121 does not apply, or in which the defend- 
ant has not availed himself of it. Now, on.looking closely at the ° 
words of this section, we see, as probably it might have been 
reasonably anticipated, that the claim which the defendant may 
thus set’ off against the claim of the plaintiff must itself be of 
the nature of a debt. It would be exceedingly inconvenient if ` 
in answer to a simple money-claim made by a plaintiff, it were 
open to the defendant to set up matter which ought to be the 
subject of a substantive suit, and to be explained and set 
length in a plaint rather than in a written statement file 
answer tô the claim of the plaintiff. It never was intende 
the words of s. 121 that two suits entirely different in t 
character should be tried together, the one instituted by 
plaintiff against the defendant, and the other instituted by th 
defendant against the plaintiff. And so we find that the claim 
which, under s. 121, can be set up by a defendant in answer to a: 









If we, however, inquire into the character of the set-off which 
the defendant makes in the present case, we see at once that it is 
not a debt. This claim against the plaintiff, if it is valid, and 
capable of being established, is a claim which he would have to 
make against her jointly with her co-sharers, and would have 
to be supported by evidence of facts which had occurred affect- 
ing both her and the co-sharers, and would depend for its merits 
upon the conduct of the co-sharers, as well as that of the plain- 
tiff herself towards the defendant: rather, perhaps I ought to say, 
it would depend upon conditions of equity to be made out 
between the defendant on the one side, and the plaintiff and her 
co-sharers on the other side. On the whole it would be a matter 
that could not be fairly and properly tried, excepting in a 
separate suit instituted forthe purpose. For what is the answer 
of the defendant when looked at closely? He says, it is true 
that I agreed under the terms of my lease, to pay to you and 
the owners of this property, a certain rent for this land; and in 


J 
S 
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particular, to pay you individually the share which you claim, 
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but I have, under the circumstances which have occurred, been Homi 
Bist 


in the habit of paying on behalf of the owners of the property 
the Government revenue which is due in respect of it, aud have 
hitherto been allowed to deduct the money so paid from the 
total amount of rent due from me to the shareholders; and 
I say that the aliquot part of the Government revenue which 
you, the plaintiff, in your relation with your co-sharers, ought to 
pay is, or rather was, in the year 1276 (1869), Rs. 111; 1277 
(1870), Rs. 114; and so on. 

If the defendant had to make out the case which he here sets 
» he would be bound to show what the portion of the Govern- 











nt revenue which the plaintiff was bound to contribute in aid 
d as regards, her other co-shareholders was in these parti- 
years, 1276, 1277, &c. But this is precisely a case of 
ibution, And it is now sometime ago settled that the 
ility to contribute towards a burden of this kind is a liability 
ich, in the absence of express words, does not rest upon con- 
ract, but which is based upon principles of equity. Therefore 
the obligation of the plaintiff, if there is such an obligation, to 
repay the defendant a portion of the money which he has 
advanced on behalf of all the shareholders of the property for 
the purpose of paying the Government revenue, is not a debt 


-resting upon a contract between herself and him, or even upon a 


_ quasi contract, but is an obligation to be ascertained and deter- 

/ mined by the application of the principles of equity to circum- 
stances surrounding the defendant, her co-sharers, and the plain- 
tiff, which are far from being necessarily simple, and which may be 
exceédingly complicated. It appears to us that the Court cannot 
try a question of this kind by the way of set-off to a plaintiff's 
claim under the provisions of s. 121 of the Civil Procedure 
Code, but the defendant must have recourse to a separate action 
for the purpose. 

Mr. Allan pressed upon us that, apart from statutable enactment, 
Courts of Equity always take into consideration claims by way of 
equitable set-off set up on the part of the defendant, which are by 
the nature.of the case connected with the claim of the plaintiff; 
and in support of this position he referred us to s. 1434 of Story’s 


v, 
Surra, 
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Equity Jurisprudence. But the ansiver to this, in the first place, 
is, that the plaintiff’s claim is not a claim, in the proper sense of 
the term, of an equitable character. The plaintiff seeks to recover 
a simple money-debt, not to enforce an equity. And in the second 
place I apprehend that the connexion which is intended by the 
words used in the section referred to, is a connexion in equity 
between the claim of the plaintiff and the counter-claim of the 
defendant. If the claim which the plaintiff in equity brings 
against the defendant is so connected with the counter- 
claim which the defendant sets up against the plaintiff, that the ~ 
one cannot be properly and sufficiently inquired into and ascer- 
tained without consideration of the other, then a Court og 
Equity will allow a set-off which the defendant in this 
makes. There must be, by the nature of the two claims 
a connexion between them that the truth or completeness 
one cannot be judged of or measured without reference t 
a consideration of the other. But, as I have already endeavo 
to point out, the claim of the plaintiff in this case is a sim 
money-claim resting upon the plain words of a contract, where 
the claim which the defendant sets up against her is a claim 
arising out of transactions by no means simple in their character, 
in which the interests of other people besides the plaintiff are 
even more largely involved than those of the plaintiff herself, 
and which has no immediate connexion with his contract to pay 
rent to the plaintiff. i 

Therefore, it appears to us that, apart from any legislative ` 
enactment, the Court could not rightly in the present suit take 
into consideration the matter of the defendant’s set-off for the 
purpose of determining whether the plaintiff's claim was good or 
not; and also that s, 121 of Act VIII of 1859 does not enable 
it to do s0. 

In this view we are of opinion that the decision of the lower 
Appellate Court was erroneous, and that of the first Gourt was 
in substance correct. We reverse the decree of the lower 
Appellate Court, and affirm that of the Munsif, with costs in 
both the Courts. 7 












x Appeal allowed. 


Leet AMi hb JAJI PLE 
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ORIGINAL CIVIL. 





Before Sir Richard Couch, Kt., Chief Justice, and-Mr. Justice Birch. 


THAKOOR KAPILNAUTH SAHAI DEO v. THE GOVERNMENT. 4 1874 
; pril 18, 14, 
Limitation— Act XXV of 1857, 8. 9—Act IX of 1871, s. 1—Minority, Dis- $ 15, f May 
ability arising from—Conjiscation of Property by Government—Impartible ———____. 
Estate—Hindu Law— Mitakshara. 


B S, the fathet of the plaintiff, who was in possession of an estate in Lohar- \ 
dugga, which had been granted to his ancestor by the Raja of Chota Nagpore, | i 
was, on the 10th December 1857, after proceedings taken under Act XXY of 
declared to be a rebel, and it was ordered that all his property should be \ 
ted to Government. On the 16th April 1868, B S, having been arrested, i 
ied and convicted on a charge of rebellion, and sentenced to death. The i 
nce was carried out on the 21st April 1858, and an order was made on the 
day by the Deputy Commissioner for the confiscation of his property. 
the Ist April 1872, a suit was instituted by the plaintiff, then a minor, to 
ecover possession of the estate of his father B S. In hia plaint he alleged 
that the estate was granted to the ancestor of B S for his maintenance, and was, 
by the terms of the grant, to devolve on the death of the original grantee on 
the nearest male heir, and ao on in perpetuity; and that no holder had any 
interest beyond his own life, and had no power of alienation. In his written 
statement it was alleged that the descent of the estate was governed by Mitak- 
shara law, modified by the usage and custom of the family; that the estate was 
impartible and descendible, according to the law of primogeniture, on the 
male heirs of the original grantee; and that by the Mitakshara law so modi- 
fied, the plaintiff became on his birth co-owher with his father in the estate, 
and on his father’s death became entitled to it, notwithstanding the sentence 
of confiscation pronounced against B S. 
` Held, on the case made by the plaint, that the estate was not shown to be 
inalienable: the fact that the grant was for maintenance, and to the heirs 
male of the original grantee would not render it so. 
Held, on the case made in the written statement, that the Mitakshara law 
did not apply to the case: that law, by which each son has by birth a 
property in the paternal or ancestral estate, is inconsistent with the custom 
that the estate was impartible and descended to the eldest son. B S had such 
an interest in the estate as made it the subject of forfeiture under s.3, Act . 
XXV of 1857, and the plaintiff therefore did not, on the death of B 9, 
become entitled to the estate. 
Held farther, that the suit not having been instituted within one year from the 
seizure of the property, was barred by s. 9, Act XXV of 1867 notwithstand- 
58 
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1874 ing its repeal by Act IX of 1871. There being no exception in Act XXV 


Taakoor of 1867 in favor of infants, the plaintiff was not entitled to deduct the time 


Karriga during which he was under the disability of minority (1). 


v. 

Teea THIS was a suit to recover possession of an estate which had 
been confiscated by Government by an order dated the 10th 
December 1857. The suit was originally brought in formå pau- 
peris in the Court of the Deputy Commissioner of Lohardugga, 
but was subsequently transferred to the Court of the Deputy 
Commissioner of Hazaribagh, and thence, by an order dated the 
18th December 1872, to the High Court (2). 

The petition to sue in formå pauperis was filed on the lst April 
1872, and stated that, “ long before the British rule, Maharaja 
Roghonath Sahai Deo, the Raja of Chota Nagpore (who, 
sovereign prince), granted, for the maintenance of his br 
Ainee Sahai as Thakoor, according to the custom of the f: 
two pergunnas, named respectively Odeypore and Siri (the est 
in suit), in the district of Lohardugga in Chota Nagpore, subj 
to an annual revenue or rent payable to the Raja; such estate 
known as Thakoorai or Burka Ghur, was to devolve on the death 
of Thakoor Ainee Sahai onthe next Thakoor in succession, which 
would be his eldest son, and then to’ the eldest son of each 
succeeding Thakoor, and so pn in perpetuity. If such a Thakoor 
died without leaving a son, the estate then would devolve upon 
his next brother, or his eldest son, and soon. The holder of 

- the estate is always called the Thakoor, so that no Thakoor had 
any interest beyond his own life, and had no power to alienate 
the same in any way either voluntarily or involuntarily. In 
short, such estate was devoted towards maintaining the title and 
dignity of Thakoor.” The petition then stated that the estate 
had devolved in the course of succession on the plaintiffs father, 
Thakoor Bishnath Sahai, and that, by an order dated 10th 
December 1857, the estate and effects of Thakoor Bishnath Sahai, 
who was convicted of mutiny and making war against the 
Government, and executed on 21st April 1868, ° were confis- 
cated and taken possession of by the officers of Government. 












(1) See Mahomed Bahadur Khan v. The Collector of Bareilly, ante, p. 292. 
» (2)See 10 B. L. R., 168. : 
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The petition submitted that the estate and interest of the 1874 
plaintiff in the said pergunnas were not affected by the order Taaxoor 
of confiscation, inasmuch as, on the death of Bishnath, he had no Sanar Dao 
longer any interest therein which could pass to the Govern- Tae 
ment under the order of confiscation, such estate having Goverment, 
immediately on his death passed tothe plaintiff, according to 

Hindu law, custom, and usage, in such cases; and that the 
plaintiff was, at the time the cause of action accrued, viz., on the 

10th December 1857, a minor, and would not attain his majority 

until September 1872. 

Subsequently, a petition to amend the plaint was admitted, 

which if was stated that the cause of action arose on the 16th 

il 1858, the date on which Bishnath was sentenced to death 

is property ordered to be forfeited to the Crown; and thata 

from his birth becomes owner of his ancestral property, and 

ate of the birth of the plaintiff was 25th September 1854.” , 

he defendant’s written statement, while admitting the grant 

the plaintiff’s ancestor, alleged that the property had 

ot been granted for maintenance, nor ‘with such conditions 

as to the order of succession, as stated in the plaint; that 

the grant was invalid in law; that Bishnath had joined the 
rebellion in 1857; that the order of 10th December 1857 had 

been made in regular proceedings taken under Act XXV of 

1857 ; that the effect of the order was that all the estate and rights, 

in respect of the property in question became vested in the 
Government, subject only to the payment of a certain sum as 

rent to the Raja of Chota Nagpore, which sum had been 

paid regularly since the confiscation by Government; that the, 

suit was instituted more than fourteen years after the date of the 

order of confiscation, and was therefore barred by the provisions 

of s. 9 of Act XXV of 1857 and s. 20 of Act IX of 1859; 

that “the statement in the plaint that the estate in suit was 
granted solely for the purpose of maintaining the dignity 

and title of Thakoor was untrue; the title of Thakoor was 
originally granted to Ainee Sahai Deo by the Maharaja, and 

the descendants of Ainee Sahai, who happened to succeed to the 

estate (also), assumed the title of Thakoor with the acquiescence 

of the successors of the Maharaja; but the title of Thakoor 
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may be said to be accidentally enjoyed by the same persons who’ 
have got possession of the estate and succeeded as heirs among the 
descendants of Thakoor Ainee Sahai; many persons other than 
the successors to the said estate have enjoyed the title of Thakoor, 
and the defendant denies that the plaintiff is entitled to assume 
the title of Thakoor, nor has the plaintiff ever received from the 
Government the title of Thakoor ;” that Act XXV of 1857 and 
Act IX of 1859 were special laws for the punishment of rebels, 
and must be held to override all laws, customs, and usages 
current in any part of the country, and be construed in accord- 
ance with the intention of the law, and with the principles o 
public policy, and the good government of the country; 

“the Statute 26 Hen. VIII, c. 13 (by s. 5 of which all estat 
inheritance were declared to be forfeited to the Crown upo 
conviction of high treason), must be held to have 
introduced into India by the conditions of British rule, 
have been in force there in 1857 and 1858;” and that “the 
Statute is one which concerns the allegiance of the subject au 
his relation to the ruling power, and is snited to the preservatio 
of the British rule in India, and is not repugnant to the 
habits and ideas of the inhabitants of this country.” 

On attaining his majority in September 1872, the plaintiff was 
allowed to prosecute the suit in his own name; and after the 
case had been transferred to the High Court, he obtained leave 
to file a written statement in which he stated “ that Thakoor Ainee 
Sahai Deo obtained a grant of the property in suit from the Raja 
of Chota Nagpore for the maintenance of himself and his descend- 
ants, all of whom were governed by the Mitakshara law, accord- 
ing to the custom and usage prevailing in his family, and for the 
support of the dignity and title of Thakoor; that the maintenance 
grant was by the custom of the family impartible and descendible, 
according to the law of primogeniture, upon the male heirs 
of the original grantee, subject, nevertheless, to the rights of such 
descendants as the members of a joint family to receivé mainte- 











_ nance thereout either directly or by the-allotment of separate 


villages to be held by the grantees and their male descendants 
in the male line according to the abovementioned custom.” The 
course of succession in accordance with the said usage and custom 
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was then shown to the plaintiff’s father Bishnath, and it was then 
stated that the plaintiff was born on 26th September 1854; that 
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AUTH 
the estates were subject to the Mitakshara law, save so far as that Sanat DEO 


law had been modified by the aforesaid usage and custom ; and by 
that law so modified, the plaintiff became on his birth a co-owner 
with his father in the estates, and on his father’s death became 
entitled to hold and enjoy the same with the title and dignity of 
hakoor, notwithstanding any sentence of confiscation pro- 
unced against his father or against the estates held by him ; “ or, 
not so entitled under any circumstances, at least when such 
tence of confiscation (assuming any to have been validly 
ounced, which the plaintiff does not admit) was subsequent 
he birth of the plaintiff.” The plaintiff also referred to 
in decisions with respect to the property in suit, in which it 
held to be of the nature contended for by the plaintiffi—a 
sion of the Court of Zilla Ramgurh, dated 23rd February 
5; a decision in a suit instituted by Thakoor Bishnath in 1855 













pplication, made a party plaintiff on the death of ‘Bishnath, in 
which the former decision of 23rd February 1815 was relied on 
by the Government; and in which a decision was given, dated 
28th February 1862, declaring the property to have been granted 
as contended for by the plaintiff in the present suit, by which the 
plaintiff submitted that the Government was bound, and must be 
taken to have admitted the character of the grant, and the 
custom respecting its devolution and enjoyment by the plaintiff’s 
ancestors. He further referred to certain proceedings taken by 
the Raja of Chota Nagpore against the Government to resume 
the property after the death of Bishnath, which had failed, the 
Court holding that the lands could not be resumed so long as 
there should be a male descendant of Bishnath in existence. The 
plaintiff also submitted that, having regard to the nature of 
his rights in the property in suit, and to the fact of his being a 
minor when the cause of action accrued to him, the suit was not 
barred by Act XIV of 1859, nor by Acts XXV of 1859 or IX 
of 1859. 

In a supplementary written statement by the defendants under 


1 


s. 122, Act VIII of 1859, it was submitted that, as the property. 


e Court of Lohardugga, to which the Government was, on ' 


Tae 


GOVERNALENT, 
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in dispute was at the time it was confiscated in the possession of 
Bishnath,<the plaintiff’s father, and was duly confiscated under 
special laws passed and promulgated by: the Legislative Council, 


_no provisions of Hindu law, nor any other principles of vested 


right, could be held to apply to the property, or in any way 
affect the right of the ruling power to confiscate the property 
of a rebel; and that, as between the plaintiff and defendant the 
case did not involve a question of relative rights of successio 
or inheritance, but merely one‘of confiscation, it could not 
governed by any rules of inheritance in Hindu law, or by a 
local or family custom, but was one which should be decided 
equity and good conscience, as provided by Regulation I 
1793 and other enactments. 













Mr. Lowe, Mr. Evans, and Mr. Lingham for the plaintiff. 


The <Advocate-General offe. (Mr. Paul) and the Stand 
Counsel (Mr. Kennedy) for the defendant. 


Mr. Lowe contended that the suit was not barred by limita- 
tion. By s. 9 of Act XXV of 1857, any suit in respect of 
property seized under the Act must be brought within one year 
from the time of the seizure; but this would only apply to the 
case of a person who was in a position to bring a suit, not to a 


- person under any Jegal disability. Here the plaintiff was a 


minor; and the ordinary principle applicable to minors must be 
considered as introduced into the Act, viz., that the period of 
limitation must not be considered to be operative against him 
until he attainéd his majority. [Covon, C.J.—He could have 
sued by a guardian, as, in fact, he did in the present suit. The 
words of the Act moreover are express. What authority have 
you for introducing words into an Act which are not there? S.7 
shows that the Act is to be strictly construed.—The Advocate- 
General referred to a decision by Morgan, C.J., in the Agra 
High Court, on 3rd May 1867,in Mahomed Bahadur Khan v. 
The Collector of Bareilly, where it was held that the excep- ` 
tion with regard to persons under any legal disability could not 
be imported into Act IX of 1859. It was stated that the 


VOL. XIII.] HIGH COURT. 


decision had been very recently upheld by the Privy Council, 
but the judgment was not produced (1).] In that case it was 
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found that the suit had in fact been instituted more than one year Samar Dzo 


after the plaintiff attained his majority, it was therefore unneces- 
sary to decide the point: there also s. 20, Act IX of 1859, was 
found to have been unrepealed: here s. 9, Act XXY of 1857, has 
been repealed by the Limitation Act IX of 1871. [Covon, C.J.— 
We think the suit is barred, but it will be better that we should 
give a decision also on the merits. | 

The learned Counsel then went into the case on the merits, the 
main contention being that the family was governed by the 
itakshara law modified by usage and custont; that the estate 
impartible, and descended by the law of primogeniture on the 
heirs of the original grantee, of whom the plaintiff was the 
ow entitled to succeed. To show the origin of: the family, 
on’s Ethnology of Bengal, p. 169, was referred to, and 
ral records of cases were put in to show that alienations 
ich had been made of portions of the py erty had been set 
ide in suits brought for the purpose. `, “ 
The following authorities were cited:—Raja Ram Tewary v. 
Luchmun Persad (2), Raja Nursing Deb v. Roy Koylasnath (3), 












Stree Raja Yanumula Venkayamah v. Stree Raja Yanumula 
Boochia Vankondora (5), Appovier v. Rama Subba Atyan (6), 
and Lala Indernath Sahee Deyoo v. Thakoor Casseenath Sahee (7). 
Younger sons are joint and are entitled to maintenance—Raja 
( Ram Narain Singh v. Pertum Singh (8). As to confiscation— 
Juggomohun Bukshee v. Roy Mothooranath Chowdry (9). 
Only the share of the rebel was intended to be confiscated. 
Regulation X of 1800, ss. 5 & 6—Mussamut Golab Koonwur v. 


(1) The judgment of the Judicial (8) 9 Moore's I. A., 55. 
Committee arrived in India after the (4) 9B. L. R., 274. 
argument in the present case was con- (5) 13 Moore’s I. A., 833. 
cluded. The case is reported, ante, (6) 11 Moore's L A., 75; at p. 89. 
p. 292, and the judgment of the Agra (7) S8. D. A., 1846, 17. 
High Court upon the question of limit- (8) 11 B. L. R., 397. 
ation will be found at p. 294. (9) 11 Moore’s L A., 223. 

(2) B. L. R., Sup. Vol, 781. 


Maharani Hiranath Koer v. Baboo Ram Narayan Singh (4), ` 


Tue 
SVERNMENT. 


BENGAL LAW REPORTS. [VOL, XODI. 


The Collector of Benares (1). As to how far rights of third 
parties are affected by forfeiture to Government—Oodit Doss v. 
The Government (2). As to limitation—Rani Swarnamayi v. 


Shashi Mukhi Barmant (3) and Stowell v. Lord Zouch (4). 


The Advocate-General for the defendant.—The proceedings 
which resulted in the conviction were good and regular, and the 
confiscation of the property complete. The confiscation was of 
“all property of or to which the offender shall have been pos- 
sessed or entitled;” see s. 3, Act XXV of 1857, and Act XT 
of 1857,8.4. The suit is clearly barred by s. 9, Act XX 
of 1857; the provisions as to disability in the’ Limitation 
cannot be introduced into that Act; see Poulson v. Madhus 
Pal Chowdhry (5) and Dinonath Panday v. Roghoonath 
day (6). In Rani Swarnamayi v. Shashi Mukhi Barma 
the point was not decided. The plaintiff’s case fails o 
merits: he has not proved the alleged custom ; there is no p 
of any grant; if it had been made, it would have been inv 
by Hindu law. The following cases were cited:—Baboo Teluc 
dharee Sahie v. Maharaja Rajender Protaub Sahie (7) and 
Koonwur Bodh Singh v. Seonath Singh (8). Impartibility 















` does not necessarily imply inalienability—Beer Pertab Sahee v. 


Maharaja Rajender Pertab Sahee (9). 


Mr. Evans was heard in reply. 
Cur. adv. vult. } 


The judgment of the Court was delivered by 


Covcu, C.J.—The facts out of which this suit arose are as 
follows:—Bishnath Sahai, the father of the plaintiff, was a 
descendant from Ainee Sahai, a younger brother of Maharaja 
Roghonath Sahai Deo, formerly Raja of Chota Nagpore, and 
was in possession of an estate consisting of the Pergunnas Odey- 
pore and Siri in Lohardugga, the subject of the suit, which had 


(1) 4 Moore’s I A., 246. (6) 5 W. R, Act X Ral., 41. 


(2) Marsh., 259. . (T) W. R., F. B., 97 ; at p. 100. 
(3) 2 B. L. R., P. O., 10. (8) 2 Bel. Rep., 92. 
(4) Plowd., 353. (9) 12 Moore's L A., 1; at p. 37. 


(5) B. L. B., Sup. Vol., 101. 
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been granted by Maharaja Roghonath Sahai Deo to Ainee Sahai. 
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On the 4th of December 1857, Captain G. N. Oakes, Principal se AEGON 


ILNAUTIL 


Assistant Commissioner at Lohardugga, wrote to Captain W. H. Sanar Dro 


Oakes, Deputy Commissioner of Chota Nagpore, as follows :— 
“ Dated Chota Nagpore, the 4th December 1875. 
“Srr,—It appearing from the proceedings of this Court, herewith 
transmitted, that Thakoor Bishnath Sahai has been guilty of rebellion, 
and cannot, after diligent search, be found, I have the honor to request 
that you will hold an enquiry under s. 2, Act XXV of 1857, in order 
that, on proof of his having been guilty of the above offence, all his 
property shall be forfeited to Government.” 
Ou the 10th of December 1857, the Deputy Commissioner 
replied to this letter that an enquiry had been held by his 
~t, and as it had been proved that Thakoor Bishnath Sahai 
veen guilty of rebellion, and could not, after diligent search, 
und, an order had that day been passed by the Court adjudg- 
that all the property of Thakoor Bishnath Sahai should be 
.eited to Government, and requested the Principal Assistant 
‘ommissioner to adopt the’ necessary measures to carry out the 
orders of the Court. Accordingly, ‘on the same 10th of December, 
in a proceeding of the Faujdari Court of the Lohardugga Divi- 
sion, held before the Principal Assistant Commissioner, after 
stating that a letter from the Deputy Commissioner, dated that 
day, to the effect that Thakoor Bishnath Sahai was proved 
guilty of rebellion against the Government, that he was abscond- 
ing, and had not been arrested, though several measures had 
been adopted for his arrest, aud that all his moveable and 
immoveable properties should therefore be confiscated and 
taken ‘by Government, it was ordered that a.perwanna be 
drawn up to the address of the jemadar, directing that he 
should proceed and confiscate and make an inventory of the 
rebel’s property which was confiscated, and to the tehsildar 
directing him to send for all the ryots and prepare a jama- 
bandi. Mahipat Lal, the tehsildar of the attached estates’ 
department in Zilla Lohardugga, proved that this perwanna 
or order was executed on the Sth of January 1858 by 
all the ryots being summoned, and recognizances being taken 
from them for the payment of their rents, and that since 
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‘descendants; that the custom as to ancestral khur-o-posh land 
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then the collections had been made from his office. On the 
9th of September 1858, the tehsildar made a return giving 
the names of the villages of which the estate consisted. 
At the Sessions Court of the Commissioner and Deputy 
Commissioner of Lohardugga, held on the 14th, 15th, and 16th 
of April 1858, under Acts XIV and XVI of 1857, Bishnath Sahai 
was tried and convicted of rebellion against the Government 
between the 2nd of August 1867 and the 21st of March 1858, 
and was sentenced to death. He was hanged on the 21st of April 
1858, and on the same day an order was made in the Court of 
the Deputy Commissioner that the whole of his moveable and 
immoveable property should be confiscated. 

In July 1858, Mussamut Thakoorani Banessuri Kuar Dey; 
describing herself as the mother and guardian of the plainti 
was born on the 26th of September 1854, presented a peti 
Captain Davis, the Senior Assistant Commissioner of L 
dugga, alleging that the first ancestor of Bishnath Sahai go 
estate for hhur-o-posh (maintenance), with the condition attac 
that the same was to be enjoyed by him and by his family an 













was that the eldest descendants have become maliks in succes- 
sion with the title of Thakoor of the whole zemindari, and the 
younger brothers have received khur-o-posh according as they 
deserved, and on the death of the Thakoor, his son, and in case 
of the Thakoor dying childless, the eldest surviving descendant 
of the party, through whom the inheritance descended, had been 
entitled to enjoy and possess the estate as Ahur-o-posh; that on 
the death of Bishnath Sahai, his right and interest died with him, 
and according to the family custom, the confiscated land belonged 
to her infant son, the plaintiff, as his ancestral inheritance, and 
praying for the restoration of the land and house which had been 
confiscated. This petition is endorsed as registered in the suit- 
book on the 26th of July 1858 ; and on the 17th of September 1858 
the following order was made upon it:—“ That report will be 
made for hhur-o-posh (maintenance) and house of petitioner.” On 
the 23rd of July 1859, an order was made by the Court of 
Lohardugga, held before Captain Davis, Senior Assistant Com- 
missioner, by which, after stating that sanction of the Government 
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to the sum of Rs, 30 per month for food and raiment for Mussamut - 
TRAKOOR 


Thakoorani Banessuri Kuar, wife of Thakoor Bishnath Sahai, 
had been accorded, it was ordered that the Thakoorani 
should be informed that her application of the 23rd of March 
could not be granted. The application of the 23rd of March 
is not in evidence, and it does not appear that any formal order 
was made on the petition of the 26th of July 1858. 

The present suit was begun in the Court of the Deputy Commis- 
sioner, Lohardugga, on the lst of April 1872, by a petition for 
permission to sue i» formå pauperis, which was granted on the 
19th of Jane 1872, The suit having been removed into this 

È Court, a written statement df the plaintiff was filed on the 23rd 
£ July 1873. 

e case of the plaintiff has two aspects. One, which is in 
aint, is that the estate was to devolve on the death of Ainee 
on the next Thakoor in succession, which would be his 
son, and then to the eldest son of such succeeding 
koor, and so on in perpetuity ; and if a Thakoor died without 
aving ason, it would go to his next brother or his eldest son; 
and that no Thakoor had any interest beyond his own life, and 
had no power to alienate the estate in any way, either voluntarily 
or involuntarily, the estate being devoted towards maintaining 
the title and dignity of Thakoor. The other, which isin the 
written statement, is that the estate was grauted to Ainee 
Sahai Deo for the maintenance of himself and his descendants, 
all of whom were governed by the Mitakshara law, according to 
the custom and usage prevailing in his family, and’ for the 
support of the dignity and title of Thakoor; that the estate was 
by the custom of the family impartible and descendible, according 
to the law of primogeniture, upon the male heirs of the original 
grantee, subject to the rights of such descendants as the members 
of a joint family to receive maintenance thereout, either 
directly or by the allotment of separate villages to be held by 
the grantees and their male descendants in the male line; that 
the estates, which with the title and dignity of Thakoor devolved 
upon the successive holders thereof, were subject to the Mitak- 
shara law, save in so far as that law was modified by the 
aforesaid usage and custom; and that by the provisions of the 
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Mitakshara law so modified, the plaintiff became on his birth a 
co-owner with his father in the ancestral estates, and on his 
father’s death became entitled to hold and enjoy them with the 
‘title and dignity, notwithstanding any sentence of confiscation 
pronounced against Bishnath Sahai, or the estates held by him 
as Thakoor. 

We will first consider the case in the plaint. By the decree 
of the Dewanny Court of Zilla Ramgurh, dated the 23rd of 
February 1815, in the suit in which Roghonath Sahai Deo, the 
grandfather of the plaintiff and others were plaintiffs, and 
Dukhin Sahai Deo and others were defendants, it was declared 
that the custom of the Nagpore Pergunna was that, on the death 
of the Raja and of the Thakoor, the eldest son becomes 
Raja and Thakoor, and that the plaintiff, Thakoor Rogh 
Sahai Deo, he being the eldest son of the late Thakoor 
than Sahai Deo, was, as regards the entirety of the. 
(villages) which were in the hands of Thakoor Dhirajnuath 
Deo, deceased, after his father, throngh having become 
Thakoor, alone entitled to, inasmuch as he bore with him th 
interest of that person according to the recognized family 
custom of both parties; and to the others, that is, the brother, 
the uncle, and the nephew, of the plaintiff Thakoor Roghonath 
Sahai Deo, there did not reach, according to the usage and 
custom of their family, the right to sug for the dihat which 
formed the subject-matter of the suit, in the way that the 
plaintiff Roghonath abovenamed had done, inasmuch as, under 
the operation of the established family custom, they were simply 
entitled to get villages from the said Thakoor Roghonath Sahai 
Deo, just enough for their support, in the same way as others 
who are brothers and Thakoors. 

Col. Dalton, the Commissioner of Chota Nagpore, a witness 
for the Government, said that Chota Nagpore zemindari 
constitutes Chota Nagpore Proper; and in his letter to the 
Government of Bengal of the 28th March 1859, in which he 
submitted a report on this estate, and another on the Chota 
Nagpore Division, the proprietor of which had also been hanged 
for rebellion, he says that the original deed of gift to Ainee 
Sahai had not been found, “it was doubtless conferred as a main- 
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tenance grant; and according to the terms of such grants and 
the practice established by decision of the Courts in regard to 
this estate, it was inherited in succession by heirs male of the 


original grantee; the late Bishnath Sahai was the seventh ~ 


Thakoor of this line, the direct descent was broken three genera- 
tions ago, when, in consequence of the death of Thakoor 
Dhirajnath without issue, the estate and the title was inherited by 
Nath-than Sahai, who was Dhirajnath’s cousin, thrice removed.” 
The evidence of the plaintiff’s witnesses as to the nature of the 
grants and the course of the descent was to the same effect, 
nd Col. Dalton, in his valuable work on the Ethnology of 
gal, p. 169, says:—‘ The circumstances under which the 
*s ancestor rose to power precludes his making any 
ion of the raj. It remains to this day an undivided 
, and the succession to it is regulated by local custom of 
ogeniture acknowledged under Regulation X of 1800; bat 
e families increased, the younger members, or collateral 
nches, were supported by maintenance grants, which lapse to 
e parent estate in failure of heirs male to the grantee.” 
But the grant being for maintenance, and the descent being to 
the heirs male of the original grantee, do not make the estate 
inalienable, So long as there is an heir male, the grantor or his 
heirs cannot resume the estate; but we have no evidence of any 
law or usage existing in Chota Nagpore Proper, or in this family, 
at the time of the grant to Ainee Sahai, which would authorize a 
grant, with a condition against alienation and creating a succes- 
sion of life-estates. A particular law or custom is necessary to 
convert an estate which is conditional upon there being an heir 
male into an estate which cannot be aliened, so that it shall not 
descend to the heir, as was done in England by the Statute de 
Donis. The evidence, instead of proving such a law or usage, 
and that the grant was in those terms, shows the contrary, it 
being proved that alienations of parts of such estates as these 
have been made in jagir and mukarrari. The instances spoken 
of, where attempts have been made to set aside such alienations, 
are too recent to be of any value. 

We will now consider the case in the written statement. The 
foundation of this is that the successive holders of the estate 
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. they are governed by it. 


_ Property by birth in such an estate is a right which can never 
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were subject to the Mitakshara law, save in so far as that law 
was modified by the usage and custom; and that the estate was 
impartible and descendible, according to the law of primogeni- 
ture, upon the male heirs of the orginal grantee. 

Now Upendranath Sahai Deo, a member of the family, in 
answer to the question,—“in the Maharaja’s family what shasters 
prevail?” said, “ we follow the customs of our family: if the shas- 
ters agree with our customs, we obey them; if they do not agree, 
we do not obey the shasters, but follow the customs of the 
family.” And from Col. Dalton’s work before quoted, it appears 
(p. 163 and following pages) that this family were not Hindus, 
and were governed by their own customs. They have adopt 
the law of the Mitakshara, but it has been grafted upon t 
own customs, which is important in considering to what e 












The question appears to be reduced to this:—Is the la 
Mitakshara, by which each son has by birth a property in 
paternal or ancestral estate (Ch, i, 8. 1, v. 27), consistent 
the custom that the estate is impartible, and descends to t 
eldest son? The property by birth gives to each son a right to 
compel the father to divide the estate—Raja Ram Tewary v. 
Luchmun Persad (1) and Nagalinga Mudali v. Subbiramaniya 
Mudali (2), which is inconsistent with the estate being impart- 
ible. On the father’s death, the whole estate goes to the eldest 
son, and the property by birth in the others has no effect. 


be enjoyed by the younger sons. 
It is not only not necessary to secure the descent to the 
eldest son, but if it had effect in respect of the younger sons, it 
would prevent it. This part of the Mitakshara law cannot be 
reconciled with the custom, and we think we should hold that it 
is not applicable to this estate. The following authorities sup- 
port us in this:—In Neelhisto Deb Burmono v. Beerchunder 
Thakoor (3), the Judicial Committee say :—‘ Still when a raj is 
enjoyed and inherited by one sole member of a family, it would 
be to introduce into the law, by judicial construction, a fiction, 


(1) B. L. R., Sup. Vol., 731. (2) 1 Mad. H. C. Rep, A. O. 77. 
(3) 12 Moore's I. A., 523 ; at p. 540, 
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involving also a contradiction, to call this separate ownership, 
though coming by inheritance, at once sole and joint ownership, 
and so to constitute a joint ownership without the common 
incidents of coparcenership. The truth is the title to the throne, 
and the royal lands is, as in this case, one and the same title; 
survivorship cannot obtain in such a possession from its very 
nature, and there can be no community of interest; for claims 
to an estate in lands and to rights in others over it, as to main- 
tenance, for instance, are distinct and inconsistent claims.” 

In Stree Raja Yanumula Venkayamah v. Stree Raja Yanu- 
nula Boochia Vankondora (1), where, by the custom of the family, 














hips say:—~* These grants by way of maintenance are in the 
ary course of what is done by a person in the enjoyment of 
or impartible estate, in favor of the junior members of the 
y, who, but for the impartibility of the estate, would bè 
reeners with him ;” from which they appear to be of opinion 
t the Mitakshara law, by which the sons become co-sharers 
ith the father by birth, does not apply to an impartible estate. 
And Scotland, C.J., in Sri Raja Yanumula Gavuridevamma 
Garu v. Sri Raja Yanumula Ramandara Garu (2), says:— 
“Instead of the several members of the family holding thé 
property in common, one takes it in its entirety, and the common 


e talook was impartible and descendible to a single heir, theit 
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law rights of the others, who would be coparceners of partiblè ` 


property, are reduced to rights of survivorship to the possession 

i of the whole, dependent upon the same contingency as the rights 
of survivorship of coparceners infer se to the undivided share 
of each and to a provision for maintenance in lieu of coparcenery 
shares.” 

In Beer Pertab Sahee v. Maharaja Rajender Pertab Sahee (3), 
the zemindari was impartible, and was treated as the self- 
acquired estate of Chutterdharee Sahee. He had four grand- 
sons living at the time of his death, and he made a will giving 
the estate to the son of the eldest grandson, who was a consenting 

. party toit. Their Lordships said in the judgment (p. 39) :— 


' (1) 18 Moore's L A., 338; at p. 340. (2) 6 Mad. H. C. Rep, 93; at p. 108. 
(3) 12 Moore's LA. 1. 
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“ But the question whether, according to the law of the Bonares 
school, a Hindu can by will make an unequal distribution of his 
self-acquired immoveable property amongst his male descendants 
without their consent, does not arise in this case. The only 
person entitled to impeach the disposition by will is Ongur 
Pertab, the eldest grandson, who is a consenting party to it. 
There are no inchoate rights of inheritance in the junior members 
of the family. They did not by birth acquire that community of 
interest with their grandfather in his self-acquired lands, which 
is the foundation of the supposed restriction on his power.” 
The plaintiffs case in truth is that only the eldest son becomes a 
co-owner with his father, which is not the law of the Mitakshar 
Either all the sons must become so, or none of them do, and 
right of the eldest is only to inherit on his father’s death. 

Now by s 3 of Act XXV of 1857, the forfe 
extends to all property and effects of or to which the off 
shall be possessed or entitled. Bishnath Sahai was possess 
the estate, and had, we think, an interest in it beyond an es 
for life, which interest was forfeited, and the plaintiff did not 
Bishnath Sahai’s death become entitled to the estate. 

It remains for us to decide the question of the law of 
‘limitation. We have thought it better not to decide the suit 
solely upon this ground, but to give our judgment on the main 
question also. 

S. 9 of Act XXY of 1857 requires a suit for the recovery 
or restoration of property, which has been seized under the Act, 
to be instituted within one year from the time of the seizure. 
The Act contains no exception in favor of infants. There is no 
ambiguity in the language, nor anything in the Act to show an 
intention that they should be excepted. We have no authority 
to add to this section an exception which the Legislature has not 
thought fit to make. We must, therefore, hold that the suit is 
barred by s. 9, although it has been repealed by Act IX of 1871. 
We notice that it has been repealed because the learned Counsel 
for the plaintiff appeared to rely upon that as preventing its 
application to this suit, But the right to bring a suit was 
extinguished, and it was not revived by the repeal of the 
Act. 
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The suit of the plaintiff will be dismissed, and the amount of 
stamps which would have been paid by the plaintiff, if he had 
not been permitted to sue as a pauper, which will be calculated 
‘by the Registrar, is to be paid by the plaintiff. 

Suit dismissed. 

Attorneys for the plaintiff: Messrs. Trotman § Co. 


Attorney for the defendant: The Government Solicitor Mr. 
Sanderson. 


APPELLATE CIVIL. 


Before Mr, Justice Markby and Mr. Justice Biroh. 


GOPIKRISHNAGOSSAMI (Prater) v. NILKOMUL BANERJEE 
AND OTHERS (DEFENDANTE). * 










Cause of Action—Act VILE of 1859—Jurisdiction. 


tered into a verbal agreement with A at Serampore, where A resided, to 
Calcutta a certain béhianship business in conjunction with A’s son; 
eeing to advance the required funds on the condition that the sum 
anced should be repaid him within a certain date with interest. No place 
was fixed for repayment. The money was advanced partly at Serampore, and 
partly in Calcutta. B afterwards went to reside at Chandernagore. In a suit 
by A for recovery of the balance of the sam advanced, brought in the Hooghly 
Court, the Judge held that he had no jurisdiction, inasmuch as the cause of 
action arose in Calcutta: 

Held on appeal, that under s. 5, Act VII of 1859, the Hooghly Court had 
jurisdiction to try the suit ` 

Per Marrey, J.—An action may be brought either in the forum of the 
place where the contract was made, or in that where the performance was 
to have taken place. 

Quere.— Whether this rule would apply if both parties were at the time 
the contract was made in a district where neither of them had any dwelling 
or place of business ? 

Per Brrcu, J.— When no place for the performance of a contract is pre- 
scribed by the agreement, or exacted by the necessities of the case, the place 
where it is intended by the parties such contract should be fulfilled ought 
to supply the forum. 


THIS was a suit to recover the balance of certain sums advanced 
by the plaintiff to the defendants. 


* Regular Appeal, No. 129 of 1878, against a decree of the Judge of 
Hooghly, dated the 8rd June 1873. 
, 60 
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The plaint stated that by a verbal contract entered 


GogmnisHa at Serampore where the plaintiff resided, he agreed to adv 


IBAMI 
v. 
NILKONUL 
BANERJEE. 


to the defendant a certain sum of money for the purpor 
opening a banianship business in Calcutta, upon condition 
the advance should be repaid with interest at 9 per cent. w 
a certain date; and that the plaintiff’s son should be taken 
partnership by the defendant, and one-fourth of the pı 


` allowed to him; that the first advance was made to the defen 


at Serampore by a cheque on the Oriental Bank in Caloi 
and that the rest of the money was paid in cash in Calcutta. 

The plaintiff admitted certain repayments by the defen 
on account of the loan; and instituted the present suit in 
Subordinate Judge’s Court at Serampore to recover the bal: 

The defendant pleaded inter alia that the money was 1 
loan, but advanced on account of the share of the plaintiff's 
that all the payments were made in Calcutta; that the par: 
ship business was carried on in Calcutta ; that the defendan 
not reside within the jurisdiction of the Hooghly Court; and 
accordingly that Court was not competent to entertain the sı 

The Judge of Hooghly, before whom the case came o 
the ordinary course, decided on the 9th December 1873 that 
Court had no jurisdiction to try the case, and returned 
plaint to the plaintiff under s. 3 of Act XXIII of 1861 wit 
making any formal decree. The plaintiff appealed to the ] 
Court, which directed the Judge below to draw up a decr 
accordance with the provisions of s. 189 of the Civil Proce 
Code. The Judge having drawn up a formal decree purs 
to this direction, the case came up again to the High Cow 
the 27th of April 1874. 


Mr. Evans (Baboo Obhoy Churn Ghose with him) for 
appellant. 


Baboos Unnoda Persad Banerjee, Rashbehary Ghose, 
Ramchurn Mitter for the respondents, 


` Mr. Evans.—The real issue in the case is “ was the cont 
as the plaintiff says, a loan with a condition that the defen 
should allow the plaintiff’s son to join the partnership and 
& promise to repay; or was it, as the defendant says, an ady 
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on account of the share of the plaintiff’s son in the partner- 1874 
ship capital ?” The lower Court has refused to try this issue on Gopr rianta 
the ground of want of jurisdiction. S 
The lower Court held that the cause of action did not, on the Baxzrsss. 
plaintiff ’s statement, arise within the jurisdiction of the Hooghly 
Court, and proceeded mainly on the ground that, admitting the 
contract to have been made at Serampore, yet a part of the 
money was admittedly paid to the defendant in Calcutta; that 
the receipt by the defendant of the money in Calcutta was a 
necessary’ ingredient or part of the cause of action, inasmuch 
as unless the money was lent to the defendant, he could not be 
called on to repay it. It is submitted that the lower Court is 
in error, and that the plaintiff on his own showing has a cause 
of action arising at Serampore. The contract was made at 
ampore for a loan to be repaid, but no place was mentioned 
repayment. Under such circumstances the debtor’s obliga- 
is to pay at the residence of the creditor, which in this 
se was Serampore. If this view be correct, the contract was 
oth made and broken at Serampore. This is a sufficient cause 
of action. The notion that every material act necessary to 
enable the plaintiff to recover is part of the cause of action, and 
that all these facts must have arisen within the jurisdiction of 
the Court, in order to give it a jurisdiction based upon the cause ` 
of action having arisen within the jurisdiction, is founded ona 
number of English cases on the construction of the County 
Courts Act—Jackson v. Spittall (1). It is plain that a different 
construction was there put upon the words “ cause of action” 
when dealing with Courts of unlimited jurisdiction. The 
County Court cases have no application, because the Court of 
the Subordinate Judge is a Court of unlimited jurisdiction. 
The words “cause of action” are to be found in the old 
Regulations, and are thence imported into Act VIII of 1859 
and into the High Court Charter. It is true that, in the last 
Charter, there is a provision for part of a cause of action arising 
within the jurisdiction; but the clause was probably added by 
persons aware of the English County Court cases and having 
them in their minds; see Luckmee Chund v. Zorawur Mull (2), 


(1) L. Ru 5 O. P., 642, (2) 8 Moore's I. A., 291. 


governed them. Sichel v. Borck (5), which is not a County 
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in which the Privy Council considered the same words in Regu- 
lation II of 1803. The matter is fully gone into in the case of 
DeSouza v. Coles (1), where most of the cases are cited. There 
was @ difference of opinion between the Judges who tried that 
case; itis submitted-that the view taken by Holloway, J., was 
correct; in fact, he goes further than is necessary for the present 
plaintiff in holding that the ‘“ breach” of a contract is the “ cause 
of action.” This view is dissented from by Phear, J., in Harjiban 
Das v. Bhagwan Das (2), and by Macpherson, J., in Mothoor~ 
mohun Roy v. Jadoomoney Dossee (3), but those were cases 
under cl. 12 of the Letters Patent of 1866 and were based on 
the English cases and on the fact that the words of that clause 
seemed to treat a cause of action as sometimes divisible into 
parts, It is true that Harjiban Das v. Bhagwan Das (2) was 
affirmed on appeal, but the decision on appeal turned o 
different point. 

Lord Chelmsford, who must have been very familiar with 
English County Court cases, decided Luckmee Chund v. Zoraw 
Mull (4), on principles wholly different ‘from those whic 









Court case, does no doubt seem to proceed on a different 
principle from the case of Luckmee Chund v. Zorawur Mull (4), 


- and probably is irreconcilable without, but the latter being a 


Privy Council case is to be followed in this country, especially 
as it construes the words “ cause of action” in Regulation III of 
1793, and Regulation IL of 1803, from which they have been 
imported into s. 5 of Act VIII of 1859, which is now under 
consideration. i 

, The Courts should lean to a construction which will give 
facilities for the enforcement of commercial contracts. By 
any other construction it will follow that, when the defendant is 
not resident in British India, there will often be no forum where 
the plaintiff can bring his action as of right, e.g., when a con- 
tract is made in one district to be performed in another. 


(1) 8 Mad. H. C. Rep., 384. (4) 8 Moore’s I. A., 291. 
(2) 7B, L. R., 636. (5) 2H. & C., 954, 
(3) 10 B. L. B., 122. . 
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The Full Bench Ruling of the Agra High Court in Prem- 
sook v. Bheehoo (1) is in favor of the plaintiff’s contention. 


Baboo Unnoda Persad Banerjee, for the respondent, contended 
that, under s. 5 of the Civil Procedure Code, in order to enable 
a mofussil Court to entertain a suit, the whole cause of action 
must have arisen within the local jurisdiction of that Court. 
In this case the contract may be supposed to have been entered 
into at Serampore, but the remaining elements constituting the 
“cause of action” occurred in Calcutta. The breach likewise 
took place in Calcutta, where also the advances were made and 
the business of the partnership was carried on. Harjiban 

as v. Bhagwan Das (2) and the judgment of Bittleston, J., 

DeSouza v. Coles (3) support this contention. Under the 

ters Patent the High Court has ther >to entertain a suit 


er certain circumstances where * a cause of action 
arisen within its local limit not so under s. 6 
Act VIII of 1859. T 1 case of Luckmee 
hund v. Zorawur Mu” oe -y for the proposition 


hat the suit must k ..vught wit. erè business is carried on. 


Baboo Rashbehary Ghose on the same side. 


Mr. Evans in reply. i F x 
i UT. QQU., VUL. 


The following judgments were delivered :— 


Brom, J.—It appears to me that, in a case of this nature 
when no place of performance is prescribed by the agreement, 
or exacted by the necessities of the case, what we have to look 
to, is the intention of the parties. If, from the surrounding facts 

“and the acts of the parties, we can ascertain what place was in 
their contemplation the place of performance, the Courts of that 
place have jurisdiction. Three places of jurisdiction seem to be 
recognized,—the place of domicile of the defendant or debtor, 
the place of origin, and the place of fulfilment. Savigny, in 


(1) 8 Agra H. C. Rep., 242. (3) 3 Mad. H. C. Bep., 384. 
(2) 7 B. L, R., 585, (4) 8 Moore’s I. A., 291. 
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1874 discussing the forum of the obligation in the numerous class of 
Gortknisux4 cases in which no place of fulfilment is specified, gives the 
Ea eae preference to the place of fulfilment thought of and expected 

Baxunsss, by the parties as determining the forum. Since that expecta- 
tion implies a tacit appointment of the place of fulfilment, and 
a tacit submission of the defendant to the jurisdiction of that 
place. f 

In the case of Luckmee Chund v. Zorawur Mull (1), the 
Judicial Committee held that the central place of business of 
the contracting firm, being the place where the books were kept, 
the accounts would have to be balanced, and the payment 
of the balance, if any, made, was the place where th 
plaintiff's action lay. In that case, the defendant resided in 
independent state. The Sudder Court, North-Western 
vinces, had held that jurisdiction was to be determined by 
place of the origin of the obligation, and this finding 
reversed ;—the contemplated place of fulfilment being held 
determine the forum. Ido not treat this case as laying do 
a rule of universal application, each case has to be decided upo 
the facts elicited therein; but it is useful as a guide in deter- 
mining the test of jurisdiction. 

The ground of the special jurisdiction for obligations seema 
to favor the plaintiff, to facilitate for him proof and execution 
enabling him to sue, not merely at the domicile of the defendant, 
but at his own. In the present case, assuming at this stage, 
the statements in the plaint to be correct, the agreement was 
entered into at Serampore, there payments were made and 
meetings held between the contracting parties, and there it was 
intended that accounts should be finally adjusted. This being 
s0, the Hooghly Court has jurisdiction. 

We have had the English case of Jackson v. Spittall (2) much 
discussed. I am not at all disposed on the appellate side of this 
Court to refer to discussions in the English Courts upon the 
construction of the words “cause of action,” which have been 
on our Indian Regulations since the enactment of Regulation 
III of 1793,—the wording of s 5 of our present Code is 


(1) 8 Moore's I. A., 291. (2) L. Rọ, 5 C. P, 542. 
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taken from that Regulation ;—and I am the less inclined todo __1874 
« . . . Ane R 
so when I find that in the most recent case in which the meaning Sork aisina 


of these words has been discussed— Cherry v. Thompson (1)—the feo ee 
Court of Queen’s Bench dissented from Jackson v. Spitiall (2). Bansnsex, 
In that case Blackburn, J., after stating that he arrived at a 

different conclusion from that arrived at by the Court of Common 

Pleas, and quoting the cases in which the Court of Common 

Pleas, the Court of Exchequer, and the Court of Queen’s Bench 

had arrived at different conclusions as to the interpretation to 

be put upon the words “cause of action,” remarks “as far 
therefore as the weight of authority goes, it may be considered 

early equal.” 

The ordinary rule is that the obligor is bound to seek the 

ee, and tender’ the money due at the place where the 

ement was entered into, or at the residence of the creditor ; 

failure to fulfil this obligation is a cause of action. 









RKBY, J.—In this case we directed the District Judge to 
aw up a decree in accordance with the provisions of s. 189 of 
he Code of Civil Procedure, and he has now done so. We did 
this in order that the matter might be properly before us on 
appeal. Had the case been one in which no appeal was neces- 
sary, the course taken by the District Judge, though in my 
opinion of doubtful legality, might not perhaps have called for 
our interference; but as the plaintiff, into whatever Court he 
went, was pretty sure to be met by an objection to the jurisdic- 
tion, it was obviously necessary to assist him, as far as possible, 
` in getting a final decision upon this preliminary point. 

The District Judge has not given any fresh reasons for his 
decision, and we may assame that his reasons are those stated 
in the order of 9th December 1873. 

The case, at its present stage, must be decided upon the facts 
‘as found by that order. The District Judge says, that “ accept- 
ing the plaintiff's account of the agreement on which the money 
was advanced to the defendant, that is, that it was a loan, it is 
clear to me that the cause of action arose in Calcutta, where 
plaintiff’s money came into defendant’s hands, and where the 


(1) 7 L. B., Q. B., 673; seo p. 876. (2) L. B, 60. P., 542. 
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repaymenta with the two exceptions noted (if repayments they 
may be called) had always been made.” The District Judge 
states, however, that in his opinion, the two so-called repayments 
also took place, not at Serampore, but at Calcutta. 

Now the plaintiff’s account of the agreement which the District 
Judge provisionally accepts, is given at p. 17 of our printed book, 
and itis insubstance this:—That defendant came tohim at Seram- 
pore, and proposed to start a banian’s business in conjunction 
with the plaintiff’s son, whereupon an arrangement was made, 
that whatever money the plaintiff should pay to the defendant, the 
defendant would repay to him with interest at 9 per cent, and 
that the defendant would give a 4-anna share of the profits to 
the plaintiff’s son Krishna Lal. No arrangement appears to ha 
been made as to the manner, or time, either of advance o 
repayment. Nor does it-appear where, at that time, the defe 
ant lived; it only appears that he has now retired within 
French territory of Chandernagore. 

Assuming for the present that these facts are correct, I co 
sider that the Subordinate Judge of Hooghly, in whose Cou 
the suit was brought, had jurisdiction to try it. The District 
Judge thinks the cause of action arose in Calcutta. Whether or 
no that could be truly said in any sense is a question I do not 
feel called upon to consider. I confine myself entirely to the 
above question, whether the Subordinate Judge of Hooghly had 
jurisdiction to try the case. i 

The ordinary jurisdiction of a Subordinate Judge is declared 
by s. 19 ef Act VI of 1871, to extend to all original suits 
cognizable by the Civil Courts, subject only to the provisions of ` 
the Code of Civil Procedure, s. 6, which have no application 
to the present case. Whether, notwithstanding the special 
reference here made tos. 6, and the omission of any reference 
to s. 5, we must still consider that the Subordinate Judge’s 
jurisdiction is subject to the limitations contained in both these j 
gections is a question upon which I need not now enter. This 
case has been argued on both sides on the assumption that s. 5 
still applies; and as I consider that even updn this view, which 
is that least favorable to the plaintiff, the Subordinate Judge 
had jurisdiction, I may decide this case upon the same assump- 
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tion. Upon this assumption the question to be decided is what 1874 
limits are placed upon the jurisdiction of the Court by the GOTTE ISEDA.. 
requirement that the cause of action shall have arisen within the STOA 
district. The words “ cause of action” have received a variety Baxuvses, 
of interpretations. Most of theseïnterpretatious were, however, 
given upon the English County Courts Act; some were given 
upon the rules of English Procedure as to changing the venue; 
some upon the English Common Law Procedure Act of 1852, 
s. 18; and some upon the Charter of the High Court established 
since 1860. ‘ 

The only decision distinctly applicable to this very provision 
of the law which was referred to on the argument is the case of 
Luckmee Chund v. Zorawur Mull (1), and except some decisions 
of the Sudder Dewanny Adawlut which I will notice hereafter, 

am not aware of any other. 

Holloway, J., in a very learned judgment, delivered in 


eSouza v. Coles (2) haj it follows from the decision of 
e Privy Council th ogaking of the contract is a matter 
erfectly indifferen’ fo part of the cause of action.” Lord 


Chelmsford, howe P “ho delivered the judgment of the Privy 
Council, certair , does not say so in so many words, nor can I 
bring myself to think it a necessary conclusion from that deci- 
sion that he thought so. All I think that that learned Judge 
says is that, though the contract was made at Rutlan, yet the 
central place of business, the partnership books, and the place 
of payment being all at Muttra, for the purpose of giving 
jurisdiction, “ the cause of action ” arose in Muttra. 

\ With regard to the elaborate discussion in DeSouza v. Coles (2), 
as to what was the strict rule of Roman law,—namely, whether . 
under it every obligation could be enforced at the place at 

. which it had its origin, or whether the very numerous cases in 
which it could be there enforced were either applications of a 
different principle, which was the real-principle, or exceptional 
cases,—I must say that I think it has no bearing upon the 
present enquiry. A great German jurist, in opposition to most 
lawyers who preceded him, has maintained the first of these views. 
He has maintained that, under the Roman law, in order to dis- 

(1) 8 Moore's I. A., 291, (2) 3 Mad. H. C. Rep., 384, at p. 413. 
6l 
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cover the forum, you must ascertain what he calls the “ seat of 
the obligation,” and that generally, when the place of the origin 
of the obligation is referred to, it is becanse it is also the seat of 
the obligation, and that unless it were so, the forum was not 
established: and having laid down this as the true principle, he 
of course maintains that the acknowledged departures of the 
Roman law from this principle are to be treated as exceptions; 
and he will not allow that the place where the contract is made 
is the seat of the obligation. 

But I think it is quite clear that this discussion is not now of 
any practical importance. Even in countries which have 
avowedly adopted the Roman law as the basis of their system, 
the principle is firmly established that a contract may generally 
be enforced at the place where it was entered into. This is the 
law of Prussia, of Bavaria, of Hanover, and, I believe, of other 
German States. I may quote the law of Hanover: it declare 
that a contract may be enforced either in the district where 
was concluded, or where it is to be fulfilled. The law of Ita 
(Pro. Civ., s. 90) is precisely to the same effect. Even i 
France where, as is well known, jurisdiction has been made to 
depend chiefly upon domicile, the exception is allowed that, 
in mattérs of commerce, the suit may be brought where the 
promise is made and the goods are delivered, although this may 
not be the place where the money is to be paid. The English 
law on the question of jurisdiction in cases of contract is the 
very opposite of the French, allowing a defendant to be sued 
anywhere, if he can only be brought into Court: yet when 
restriction was put upon this latitude, it was the place where 
the contract was made that was fixed upon as the proper place 
in which to bring the suit. The Statute of Richard II prescribes 
that in actions of debt, and account, and all other such actions, , 
the writs should be issued to the sheriffs of the counties where 
the contracts of the same actions did arise, and that if from 
thenceforth in pleas upon the same writs, it should be declared 
that the contract thereof was made in another county than was 
contained in the original writ, then the same writ should be 
utterly abated (1). And the Common Law Procedure Act of 

C1) 6 Rio. IL, st. 1, & 2. 
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It seems to me, therefore, that the strict rule of the Roman Baxresze, 


law has not been anywhere accepted as the practical rule of 


modern jurisprudence. And this may well be. The matter . 


in hand is one of a purely practical character. In what Court 
shall a man bring his suit? The answer must depend entirely 
upon reasons of convenience, which, though to some extent appli- 
cable to all countries alike, may also vary according to differences 
in the constitution of the Courts, the means of communication, 
the manners of the people, and the state of commerce. 

The practical rule as to jurisdiction (independently of the 
domicile of the defendant), which has gained the most general 
acceptance, is that which allows the plaintiff to bring his suit, 
either in the Court of the place where the contract was made, 
or in that of the place where it was to be performed. And if we 
turn from the law of other countries to that with which we are 
now especially concerned, we find a remarkable coincidence 
between the law adopted in India, and that recognized else- 
where. The words of the Procedure Code, now under consider- 
ation, are identical with those of Regulation III of 1793, s. 8, 
and have long been the subject of judicial construction. A 
great deal of light is thrown upon the view taken of these words 
in the Courts of this country by a letter of the Judge of 
Furruckabad, to the Court of Sudder Dewanny Adawlut, written 
on the 17th January 1834, in which it is stated that cases such 
as the following frequently arise :— 

“ A, an indigo planter, resident in the Mynpooree district, 


makes an advauce of cash to B, a zemindar, resident of Khan- 


pore district, taking a bond and an agreement to deliver a 
certain portion of produce at C, another factory belonging to A, 
situated in the Furruckabad district, the bond being written, 
and the advance made at his permanent residence. B fails in 
his contract, either by not delivering any plant, or by delivering 
less than the stipulated quantity, or of an inferior quality at 
factory C.” In this case says the Judge :—* Plaintiff 4 may sue 
B, either in Mynpooree or Khanpore; but the question is, can 
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he do so in Furruckabad? Can the cause of action be construed 


Gopxwsnna to have arisen in that district?” The Court of Sudder Dewanny 


SSA 
v. 
NIKOV 
BANERJEE, 


Adawlut replied:—“ The Court concur with you with regard 
to the case in question in which the plaintiff 4 may sue B 


' either in Mynpooree, where the cause of action arose, or Khan- 


pore, where the defendant B resided at the time of instituting the 
suit. The failure of delivery at Furruckabad is not a circum- 
stance which, under the Regulation, would give jurisdiction to 
the Court in that district.” The Court of Sudder Dewanny 
Adawlut did not, however, consistently adhere to the opinion 
that the Court of the place of intended performance had no 
jurisdiction-to try the suit, and the case in the Privy Council is 
in favor of that Court having jurisdiction. But as far as I am 
able to discover, there was never any doubt whatever that, (as 
the Judge of Furruckabad assumed, and as the Sudder Dewanny 
Adawlut agreed), under the Regulation, the Court would have 
jurisdiction, if the contract which regulated the rights of the 
parties was made within ita local limits. And Mr. William Mac- 
pherson, summing up the law upon this point, says :— Probably, 
the more convenient and the more liberal doctrine, and that 
which harmonizes best with the decisions of the Courts, is that 
which permits an action to be brought either in the forum of the 
place where the contract was made, or in that where the perform- 
ance was to have taken place,” Macpherson’s Civil Pro. Code, 
Ed. 1860, p. 160. ' 

I think tbis is a correct statement of the law under the 
Regulation, and I thiuk that I ought to put upon s. & of the 
Code of Civil Procedure the same construction as had been put 
upon the same words, under thé previously existing law. I do 
not pretend that the rule so arrived at is a scientific one; or that 
it is applicable to other Courts governed by other Statutes. But 
as applied to the Courts whose jurisdiction I am considering, I 
think itis a sensible and convenient rule, and I think there 
is ample authority to justify me in adopting it. I think that, 
looking to the construction which has long prevailed, the 
Subordinate Judge ‘of Hooghly had jurisdiction in this case, 
either if the contract was made within that district, or the 
contract was there to be performed. 
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It remains to consider the facts of this case. That the agree- 1874 
ment which regulates all the subsequent rights of the parties so er sles 
far as they are in consideration in this suit was made at Seram- v. 

Nirkomun 


pore, there is not the least doubt; and, therefore, I think the Baxxisen. 
contract on which this suit is brought was made there. For the 
present purpose I do not consider that it is necessary to take 
any notice of the fact that, until the money was paid to the defendi ` 
ant, the particular right which the plaintiff now seeks to enforce 
did not accrue, and that this payment took place in Calcutta. I 
think the practice has been, in applying the rule I have above laid 
down, to look to the place where the contract was made, which 
regulates all the subsequent rights-‘of the parties in respect of 
the matters contemplated by the contract. Out of almost every 
such contract numberless obligations may arise, as the several 
events which the contract contemplates successively occur, and 
there is a sense in which some of these events at any rate—such, 
for instance, as the handing over the money to the defendant in 
this case,—may be said to be part of the cause of action. But 
the contract now sued on was none the less made at Serampore 
in this case, because all the events contemplated by it did not 
happen there also: and in my opinion the cause of action arose 
where the contract was made. 

I am indeed disposed to think that, in this case, both the condi- 
tions of the above rule are fulfilled, and that Serampore was 
both the place where this contract- was made, and the place 
where the part of the performance which it is now sought to 
enforce was to take place, that is, that it is the place where the 
money was to be paid. But it was certainly the former; and, 
therefore, in my opinion, the suit was brought in the proper 
Court, and ought to have been tried. 

I wish to add that the rule I have adopted may possibly be 
held not to apply if both parties to the contract were, at the 
time when it was made, in a district in which neither of them 
had either a dwelling or any place of business :—I express no 
opinion on this, I merely point out that it is a matter of 
consideration, 

Tt is also, perhaps, right that I should state why I have made 
no reference to the English authorities in which the meaning of 
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the words “cause of action” has been so frequently discussed. 
It is for this reason:-The learned persons who have parti- 
cipated in that discussion have not arrived at any definition of 
the words “cause of action,” which they can agree upon as 
applicable to all provisions of the law in which that expression 
occurs. And, in my opinion, it is hopeless to attempt to do so. 
The widest and the narrowest constructions that can be put 
upon these words only differ in this, —that of all the events which 
precede an action, some persons insist on contemplating more, 
and some less, as the “cause” of that final event. The selection 
is an arbitrary one, and the purposes for which the selection 
has to be. made are too various to admit of an agreement upon 
this point, which could only, indeed, be attained at a great 
sacrifice of convenience. 

The case must be remanded to the District Judge of Hooghly 
to be heard and determined. Costs of this appeal and of the 
rule obtained by the plaintiff, which we assess at Rs. 160, to 
abide the result, 

Appeal allowed. 


APPELLATE CRIMINAL. 





Before Mr. Justice Markby and Mr. Justice Miter. 
THE QUEEN v. WILLIAM JACKSON." 


European British Soldier— Commitment by Magistrate~—Crime committed at a 
place more than 120 miles from Culcutta—Jurisdiction— Powers of the 
Indian Legislature—Regulations XX of 1825 and XIII of 1838—4 Geo. 
IV, c. 81—Criminal Procedure Code (Act X of 1872), 8. 33. 


A British-born European soldier in a regiment stationed at Hazaribagh 
was committed by the Deputy Commissioner of that place to the High Court 
on a charge of the murder of a comrade. Upon an application to have the 
commitment quashed and the prisoner handed over to the Military Authorities 
in accordance with Regulation XX of 1825, it was held that the provisions 
of Regulation XX of 1825 as to the course to'be taken in dealing with 
European British subjects who have committed offences were rescinded in 
Hazaribagh by Regulation XII of 1838, .8. 8, as being rules for the admin- 
istration of criminal justice within the meaning of that section. Assuming 


* Criminal Rule against an order of the Deputy Commissioner of Hazaribagh. 
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the Regulation was in force, Held that, 4 Geo. IV, c. 81, and Regulation XX 1874 


of 1825, though they gave jurisdiction to the Military Authorities,in certain 
cases, did not wholly exclude the jurisdiction of the Civil as opposed to the 
Military Courts, and that inasmuch as the proceedings before the Deputy 
Commissioner had been taken at the request of the Military Authorities and 
assented to by them, such proceedings were not void, and the commitment 
was valid. 


Run granted by the High Court (Markby and Mitter, JJ.), 
calling on the Deputy Commissioner of Hazaribagh to show 
cause why a commitment by him should not be quashed. 

The prisoner, a European British born subject and a private 
in Her Majesty’s 2-22nd Regiment stationed at Hazaribagh, 
was committed by the Officiating Deputy Commissioner of 
Hazaribagh to the High Court on a charge of murder of one 
of his comrades. The murder was stated to have been com- 
mitted on the 14th May at Hazaribagh, a place distant more 
than one hundred and twenty miles from Calcutta. 

After the committal, but before the trial, an application was 
made on behalf of the Crown to Pontifex, J., sitting on the Origi- 
nal Side of the High Court, to have the commitment quashed 
and the prisoner made over for trial to the Military Authorities, 
on the ground that, by Regulation XX of 1825, a crime com- 
mitted at a distance more than 120 miles from the Presidency 
town by a person subject to military Jaw was cognizable only 
by the Military Tribunals, and not by the Civil Courts. The 
application was supported by the affidavit of the Adjutant- 
General. Pontifex, J., directed the application to be made 
to the Bench then taking criminal business upon the Appel- 
late Side, which being accordingly done on the 22nd May, 
the present rule was granted. At the hearing of the rule, the 
Deputy Commissioner’ of Hazaribagh did not appear, but 
sent an affidavit setting out the circumstances under which he 
had acted. From this affidavit it appeared that the Deputy 
Commissioner received from the Adjutant of the 2-22nd Regi- 
ment, on the 15th May, a letter informing him that Private 
Taylor, a soldier in the Regiment, had been shot on the previous 
night, and that he at once directed the prisoner to be brought up 
before him for the usual preliminary inquiry, which was done 
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apparently without any objection on the part of the Military 
Authorities. The Deputy Commissioner further submitted that 
Regulation XX of 1825 was not applicable to Hazaribagh, 
having been rescinded in that and some-other Non-Regulation 
districts by Regulation XIII of 1833. i 


The Advocate- General, offg. (Mr. Paul) and the Standing 
Counsel (Mr. Kennedy) ou behalf of the Crown. 


Mr. Collis, for the prisoner, instructed by the Clerk of the 
Crown, now showed cause.—Regulation XX of 1825 was ultra 
vires, as the Governor-General had not the power to- legislate 
for European British subjects resident in the mofussil—Reg. v. 
Reay (1). The Governor-General in Council, by s. 36 of 
8 Geo. III., c. 63, has power to make laws and Regulations not 
repugnant to the laws of the realm. Regulation XX of 1825 
is not binding, inasmuch as its provisions were repugnant to the 
laws of the realm as they then existed,—namely, the Charter of 
the Supreme Court. That Court alone had criminal jurisdiction 
over British-born subjects resident in the mofussil, and this 
Regulation, by which another criminal tribunal was created and 
to which European British-born subjects were made amenable, - 
is therefore repugnant to the Supreme Court Charter, s. 19,— 
Smoult & Ryan’s Rules and Orders, pp. 22 and 23. The High 
Court, under the Charters of 1862 and 1865, has the same 
criminal jurisdiction as the Supreme Court. The Governor- 
General had no power to curtail the jurisdiction of the Supreme 


_ Court. "Whenever it was curtailed or altered, it was done by 


imperial Statute :—for’ instance, 21 Geo. III., c. 70, 8. 8, takes 
away the jurisdiction of the High Court in revenue matters; 
33 Geo. III., c. 52, 8. 15], gives the Governor-General power to 
appoint Justices of the Peace; 53 Geo. IIL.,c, 155, 8. 96, empowers 
the Indian Government to make laws, Regulations, and articles of 
war for the native troops, and to hold Courts Martial, and there is 
nothing relating to the Européan British soldiery in the Statute. 
S. 105 expressly recites that British subjects are only subject 


(1) 7 Bom. H. C. Rep., Cr. Ca, 6. 
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to the jurisdiction of the Supreme Court: this being so, it is 
submitted that it required an express statutory enactment, to 
take away that jurisdiction or to render a European British 
soldier liable to be tried by a Court Martial; in fact, such a 
Statute as was passed for the native soldiery—Reg. v. Sheikh 
Boodin (1). The earlier Bengal Regulations clearly recognize 
the fact that the Supreme Court alone had sole jurisdiction over 
European British subjects; for instance, Regulation II of 1793, 
s. 17, prohibits the Collector from giving lands in farm to 
‘ Europeans, the reason for this prohibition being that Europeans 
were not amenable to the Provincial Courts of Judicature; see 
Regulation XXXVIII of 1793, 8. 1: Regulation II of 1796, 
8. 2, expressly says that European British subjects are amenable 
only to the Supreme Courts; see also Regulations VI of 1803, 
s. 19, and XV of 1806. 

Again, Regulation XX of 1825 is founded on 4 Geo. IV., c. 81. 
Now that Act certainly did not intend to exclude entirely the Civil 
Courts; see ss. 16, 17. There are significant words in s. 3, namely 
— and for which no proceeding shall have been commenced in any 
ordinary Court of competent civil or criminal jurisdiction.” In 
` such a case persons liable to be tried by Court Martial are to be 
delivered over to the Military Authorities. In this case proceed- 
ings were commenced in a competent Civil Court, and if this 
was a matter coming under the Statute, the Military Authorities 
certainly would fail in this application. If it was not intended 
that this Statute should exclude the Civil Courts, can this 
Regulation, which is based on it, do so? If it does, then it is 
invalid as being repugnant to the Statute. Under the Criminal 
Procedure Code, s. 33, 2 commitment can only be set aside when 
the Court consider the accused person has been prejudiced, or he 
objects to the jurisdiction of the committing Magistrate. 


The Advocate-General.—The case of Reg. v. Reay (2) is widely 
different from the present. That case came within the Indian 
Councils Act, 1861 (24 & 25 Vict., o 67), s. 42, the Bombay 
Council being supposed to have passed an Act affecting an Act of 

(1) Perry's Oriental Cases, 434; see p. 464. 


(2) 7 Bom, H. C. Rep., Cr. Ca. 6. 
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1874 Parliament in force in the Presidency. That decision was not 
QuzeN considered good law; and, therefore, Act XXII of 1870 was 
Jaoxsox, passed by the Supreme Government. Regulation XX of 1825 
in no way affected the jurisdiction of the Supreme Court. The 
criminal jurisdiction of that Court, and of the High Court up 
to the passing of Act XIII of 1865, rested not on the commitment 
by the Magistrate, but on the finding of a true bill by the- 
Grand Jury. The commitment was merely a means to an end; 
it merely forwarded the prisoner to the place where the trial 
was to take place, or held him to bail to appear there. There- 
fore, this Regulation, as it dealt only with proceedings by the 
Magistrates, did not touch the jurisdiction of the Court. The 
Regulations which it modified were merely those by which 
Magistrates were made Justices of the Peace. The other side 
has fallen into error from confounding the right to try with 
the means by which the trial should be commenced. It must be 
assumed that Regulation XX of 1825 was properly enrolled in the 
Supreme Court. [Mr. Collis.—The certificate of the Registrar — 
states that it does not appear to have been enrolled.] It appears 
in a collection of the ‘Regulations published under the authority 
of Government, and it must therefore be taken to have been 
enrolled: where it is an officer’s duty to do an act, it must be 
taken to have been properly done—Mussamut Golab Koonwur v- 
The Collector of Benares (1); see also In the matter of Ameer 
Khan (2). Then as to Regulation XIII of 1833, that applies only 
to the native inhabitants of certain districts, and not to Europeans. 
The preamble runs as follows :— Whereas considerations con- 
nected with the present state of certain tracts of country now 
included in the districts of Ramghur, Jungle Mehals, and 
Midnapore, the nature of the disturbances which recently 
prevailed in various parts of those districts, and the character 
of the inhabitants, have rendered it expedient to separate these 
tracts from those districts.” That shows the Regulation must 
have a limited meaning put on it; if not, then there is no law 
applicable to Hazaribagh. A rule of practice simply requiring 
a Magistrate to hand over a person to the Military Authorities 


(1) 4 Moore's L A., 240. (2) 6 B. L. R., 459. 
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is not arule of “criminal justice” within the meaning of this 
Regulation. A Statute cannot, in this way, by mere general 
words, repeal a prior Statute which is in no respect repugnant to 
it— Hawkins v. Gathercole (1), Crespigny v. Wittenoom (2), 
Mason v. Armitage (3), and Ryall v. Rolle (4). 

The words “competent Court” in 4 Geo. IV., c. 81, 8. 2, 


cannot refer to a Magistrate’s Court. That Court is not | 


mentioned amongst the Courts enumerated in the 4th Institute 
and in Wharton’s Law Lexicon, p. 250. A Court of Justice 
is defined by the Penal Code, s. 20, to be a Judge who is 
empowered by law to act judicially alone, or a body of Judges, &o, 
That cannot apply to a Magistrate. Here, there has been a 
material error on the part of the Magistrate, and the Court 
can, under s. 297 of the Criminal Procedure Code, set the 
commitment aside, notwithstanding the provisions of s. 33— 
Queen v. Nabadwip Chandra Goswami (6). 


The Standing Counsel on the same side.—4 Gro. IV., c. 81, is an 


English Statute, and must be construed by En; lish law. When 


it was passed, criminal proceedings in England: `t be begun in 
any one of three ways,—viz., by indictment, by quisition, or by 
information; if appeals of felony were then in srce, that would 
be a ‘fourth mode. The proceedings taken by a Magistrate 
were merely to secure the custody or the bail of the accused, 
the object being to cause his detainer, and to have him brought 
beforeacompetent Court. Therefore I say, that the proceedings 
in a competent Court, referred to, in 4 Geo. IV., c. 81, s. 2, 
cannot mean the preliminary proceedings before a Magistrate. 
[Marwsy, J.—When do you say that criminal proceedings 
begin now that the Grand Jury has been abolished ?] When the 
Magistrate’s charge has been converted into an indictment and 
laid before the Court. But even if the framing of the charge by 
the Magistrate be the commencement of criminal proceedings, 


(1) 6 De. G. M. & G., 1. (4) 1 Atk., 182, 
(2) 4 T. Ru 790. (5) 1 B. L. Rọ, O. Crn 15. 
(3) 18 Ves., 25; see p. 36. 
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jurisdiction, and his charge is therefore illegal. 


BENGAL LAW REPORTS. (VOL. “STIL 


the present case is not affected, because the Magistrate had no 


é 


Cur. adv. vult. * 
-The judgment of the Court was delivered by \ 


Mansy, J.—In this case a rule was issued calling upon 


` Mr. Beadon, the committing Magistrate, and the prisoner 


William Jackson, to show cause why the commitment should not 
be quashed as contrary to the provisions of Regulation XX of 
1825. The rule was issued upon an affidavit of Major- 
General Johnson, the Adjutant-General of Her Majesty’s 
Indian Army, stating that, on the 16th May last, the Officiating 
Deputy Commissioner of Hazaribagh committed William 
Jackson, an European British subject and a private in Her 
Majesty’s 2-22nd Regiment stationed at Hazaribagh, to take 
his trial before this Court at the next Sessions on a charge of 
murder of a comrade committed at Hazaribagh, a place 
distant more than one hundred and twenty miles from Calcutta; 
and that the Commander-in-Chief was desirous of having the 
prisoner made over to the Military Authorities at Hazaribagh 
to be dealt with according to the Military law. Mr. Beadon 
has not appeared to show cause, but he has sent an affidavit 
stating the circumstances under which the commitment took 
place; and according to the usual practice in these cases, we 
have referred to that affidavit in order to acquaint ourselves 
with those circumstances. The prisoner has appeared by 
counsel, and has shown cause against the rule; and through his 
counsel he has expressed his desire that the commitment should 
not be quashed, and that he should be tried by the Civil Power. 

Now, before proceeding to discuss the law on the subject, I 
think it necessary to refer shortly to the circumstances under 
which this commitment was made. It appears from the affidavit 
of Mr. Beadon, that he received from the Adjutant of the 
2-22nd Regiment, on the 15th May, a letter, informing him that 
Private Taylor, a soldier in the Regiment, had been shot by a 
comrade on the previous night; and Mr. Beadon treated that 
(and I think he was fully justified in so treating it) as a request 


~r 
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to him as a Magistrate to take the usual proceedings in the 

matter. He replied to that letter immediately, acknowledging 
e 

rits receipt, and requesting that the culprit should be made over 


to the custody of the Police, in order that he might be conveyed 


to the European Penitentiary, and that the case should be 
brought up for preliminary inquiry on the following day, that is, 
on the 16th May. He also asked that the witnesses and the 
prisoner should be prodyced before him on that day for this 
purpose. The prisoner and the witnesses were produced accord- 
ingly, and the commitment was at once made. Under these 
circumstances, I think we must take it that tlfese proceedings 
were taken at the request, and with the assent and concurrence, 
of the Military Authorities; and the question which we have to 
determine is whether the proceedings so taken are void as 
being iù contravention of the provisions of Regulation XX 
of 1825. 

Now the first objection taken on the part of the prisoner is 
that Regulation XX of 1825 is not in force in Hazaribagh, 
where this offence was committed. It appears that, by Regula- 
tion XIII of 1833, certain parts of the country, which were for- 
merly included in the Districts of Ramghur, Jungle Mehals, and 
Midnapore, were separated from those districts; aud by s. 3 
of that Regulation, it is declared that the operation of the 
rules for the administration of civil and criminal justice, as well as 
the rules for the collection of the land revenue and other matters, 
together with all other rules contained in the Regulations 
printed and published in the manner prescribed by Regulation 
XLI of 1793, were suspended aud were to cease to have effect 
therein from the date specified in the preamble of the Regulation, 
except as thereinafter provided. Then all that is thereinafter 
provided is, that the Governor-General may, by an order in 
Council, make such rules as he thinks proper. Now I think it 
can scarcely be contended that the portion of Regulation XX of 
1825, which is now relied on, and which is said to prescribe the 
course to be taken in dealing with a European British sub- 
ject, who has committed an offence, is not a rule for the 
administration of criminal justice. Therefore, it falls clearly 
within the provisions of s. 3. But it is contended that the 
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preamble of the Act shows that the only object was that 
special rules for the administration of civil and criminal justice 


Jaoxsox. shouldbe provided in order to prevent the mischief there spoken , 


of, namely, the disturbed condition of the country, which could 
have no reference whatsoever -to the administration of criminal 
justice so far as the European British subjects were concerned, 
But I think we must apply to this Regulation the rule which I 
believe to be a well established rule for the construction of Acts 
of the Legislature, namely, that the preamble of the Statute 
can only restrict the words of the Statute itself where there is 
any ambiguity in those words; and I must say that it appears to 
me that the words of s. 3 are perfectly clear, and that it is 
not possible to raise upon them any ambiguity whatsoever. It 
seems to me that the operation of the rules for the administra- 
tion of civil and criminal justice is by that section ‘wholly 
suspended. It is said, however, that it is quite impossible 
that the country should bo left in that condition, and that 
something must have been substituted for the rules which 
were suspended by this Regulation; and that it is quite 
possible that those rules, although rescinded by this Regu- 
lation, may have been restored by the Governor-General in 
Council under the powers reserved to him by the Act. Now 
it is well known that the state of the law in these Non-Regula- 
tion districts is one which it is extremely difficult to ascertain. 
As a matter of fact, what I believe generally took place was 
that no attempt was made formally ‘to legislate for these Non- 
Regulation districts; but the questions which arose there were 
dealt with as, what I may call, executive matters ; and with refer- 
ence to the questions which from time to time arose, directions, 
sometimes in a general form, and sometimes having reference 
only to the particular case which had arisen, were issued by 
the Governor-General or some other executive authority. No 
doubt, it is also well known that all these rules were recognized, 
and I may say legalized by the Indian Councils Act, and so have 
become part of the law of the land. But at the same time we must 
say that we are not aware of any rule made by the Governor- 
General, or any other authority, which has restored this parti- 
cular Regulation XX of 1825. On the other hand, Mr, Beadon, 
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who is an able and competent officer in the district, has informed 
us that, in his opinion, this Regulation is not now in force in this 
„district. That is really the only information which we have 
upon this subject, and therefore it seems to me that, as far as we 
have any information before us, we must hold that Regula- 
tion XX of 1825 has been rescinded in Hazaribagh, 

But I do not wish to rest my judgment solely upon that. It 
will, I think, be more satisfactory if we give our opinion upon 
the construction of the Regulation, and it seems to me upon 
the best consideration which I have been able to give to this 
Regulation, that even if it is applicable to this district, the 
proceedings taken in this case are not in contravention of it, 
bearing of course always in mind that we take it, as I have 
already said, that those proceedings were taken at the request 
of, and were assented to, by the Military Authorities. 

The jurisdiction of the civil Magistrate in a case of this kind 
can only be taken away by the express words of the Legisla- 
ture, and in coming to a conclusion as to whether or no that has 
been done by this Regulation, I think we ought to see what 
were the provisions of the English Statute which led, as it 
appears from the preamble, to the passing of this Regulation: 
It is contended for the Crown that, even upon the English 
Statutes, the juriediction of the civil Magistrate is taken away ; 
but certainly I am unable to come to that conclusion. The 
Statute 4 Geo. IV, c. 81, which led to the passing of Regu. 
lation XX of 1825, no doubt, does say ins. 3, that if any 
person liable to be tried by a Court Martial for an offence 
alleged to have been committed at a place in India above one 
hundred and twenty miles from the Presidencies of Fort William, 
Fort St. George, and Bombay, respectively, and for which no 
proceediug shall have been commenced in any ordinary Court 
of competent civil or criminal jurisdiction, shall be apprehended 
by the authority of or brought before any Magistrate for such 
offence, it shall and may‘be lawful for such Magistrate, and he 
is hereby required to deliver over such accused person to the 
commanding officer of the Regiment, and so forth. No doubt, 
the words “he is hereby required” are imperative words, and so 
far as regards the matter to which they relate they undoubtedly 
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compel the Magistrate to comply with this Act. But then 


I think it is quite clear upon these words, and looking to the - 


words of the 16th section, that the jurisdiction of the civil 
Magistrate is not altogether excluded, because the 16th section 
says that “nothing in this Act contained shall extend or be 
construed to exempt any officer or soldier whatsoever from 
being proceeded against by the ordinary course of law, unless 
such officer or soldier shall have been tried by a Court Martial 
in manner hereinbefore provided in respect of offences commit- 
ted within the territories of any foreign state, or in any country 
under the protection of Her Majesty or the said United Com- 
pany, or at any place in the territories of the said United Com- 
pany situate above one hundred and twenty miles from the 
said Presidencies of Fort William, Fort St. George, and Bom- 
bay respectively.” I think therefore that it is clear upon this 
Statute that the state of things which was intended to be intro- 
duced was this, that if the Military Authorities desire to do so, 
they have power to require persons to whom this provision 
relates to be handed over to them, and can deal with them for 
the offences which they have committed; but if they do not 
choose to do so, or if they desire it, then the civil Magistrate 
can deal with such cases. The words of 3 & 4 Vict., c. 37; 
are not identically the same as those of c. 81, 4 Geo. IV; 
but I think the words of that Act also give not exactly concur- 
rent jurisdiction, but rather (I would say) preferential juris- 
diction to the Military Authorities, in cases occurring more than 
one hundred twenty miles from the Presidency Town. Now that 
being so upon the English Statutes, we have nôw to consider the 
words of Regulation XX of 1825. Of course, it may very well 
be that the authorities here might choose to restrict the power 
of the Civil Magistrate within narrower limits than the Imperial 
Parliament thought fit to do. I have, however, come tó the 
conclusion that in substance the provisions are the same. The 
first clause of the second section of the Indian Statute provides 
that if any European British subject who shall be apprehended 


‘by or brought before a Magistrate on a charge of murder, rape, 


robbery, theft, or other criminal offence, shall be found‘to have 
been a soldier, and that the offence was committed at a place 
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above one hundred and twenty miles from the Presidency Town, 


x: then it shall be the duty of the Magistrate by whom such person 


may be apprehended, instead of proceeding to hear evidence to 
the “charge as directed in such cases in the Regulations, to 
deliver over such person so charged, together with a statement 
of the charge brought against him, to the commanding officer, 
and so forth. There again the words of the section are, as in the 
English Acts, imperative upon the Magistrate. But the question 
still remains whether these words do entirely exclude him from 
all jurisdiction whatsoever in the matter. Now there is no 
doubt that this Act in one respect is stronger against the juris- 
diction of the Magistrate than the English Act. It does not 
contain anywhere any express saving of the authority of the 
Civil Power as is contained in the Acts of the Imperial “Parlia- 
ment. But in the fourth clause of that section, where the 
Magistrate was intended to be entirely prohibited, the prohibi- 
tion is contained in express terms. That clause says that “ the 
several Zilla and City Magistratés are hereby prohibited from 
receiving and inquiring into any criminal charge of the nature 
described in s. 2 of Statute 4 Geo. IV, c 81, which may 
be preferred to them against any British commissioned or non- 
commissioned officer, soldier, or other person attached to the 
army, who may have been regularly brought to trial ander the 
provisions of the said Act, and acquitted or convicted by the 
sentence of a Court Martial of such offence.” Now the only 
case in respect of which the Act contains an express prohibition 
altogether to the Magistrate from interfering, is the case in 
which the accused has been regularly tried, and either acquitted 
or convicted by a Court Martial, and that seems to me to indicate 
that this was the only prohibition infended. Then there follows 
a proviso, which, no doubt, at first sight, might seem to point out 
that in all other cases the Magistrate is also prohibited, but on 
further consideration it appears to me that itis not so. The 
proviso is this : that in any case wherein it may be ascertained by 
„the Magistrate on due inquiry, that any person accused of such 
criminal offence, who may be subject to trial by Court Martial, 
has not: been brought to trial, and that no effectual proceedings 
have been taken, or have been ordered to be taken, against him, 
i 63 
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then the Magistrate is to refer the matter to the Governor-General 
in Council, who will give him proper directions how to proceed ; 
and the Magistrate, if so authorized, shall be competent to 


' proceed against the offender. Now I think that that proviso was 


putin to meet this class of cases. The second section provides ` 
what the Magistrate is to do when the prisoner has been 
apprehended by er brought before him, and then it is clearly his 
duty to hand him over to the Military Authorities, if they are 


, willing to take him. The fourth clause, on tlie“other, hand, I 


think, provides for the cases in which the prisoner has not been 
apprehended by or brought before the Magistrate, but if the 
Magistrate finds upon inquiry that an offence has been commit- 
ted, and that the Military Authorities have not taken and are 
not about to take any steps to bring the offender to trial, then 
he can refer the matter to the Governor-General in Council. I 
think that that proviso was putin to prevent, on the one hand, 
the offender from being let go unpupished; and at the same time 
not to allow the Magistrate to assume any power which might 
bring him in conflict with the Military Authorities. 

I do not wish to deny that I have come to this conclusion 
upon the Regulation with considerable hesitation, because, if 
this Regulation stood alone, and it was now for the first time that 
it had to be considered, there are, every one must admit, some 
expressions in it which might seem to show that the Civil 
Authority was entirely to be excluded. But that that was not 
the intention of the Imperial Statute, and that this Regulation 
was only intended to carry out in India, in a convenient way, the 
principle which had been already laid down by the Imperial Act 
is, I think, shewn by the way the Regulation has always been 
understood in India. We must recollect that this Regulation 
has now been in force for nearly fifty years, and, as far as we 
have been able to discover, the construction which has been put 
upon it, not by express decision (because, as far as I am aware, 
the question has never been expressly decided until now), but by 
the practice of the Courts in the administration of criminal 


- justice, I believe to be that the jurisdiction of the Civil Magis- 


trate is not thereby entirely ousted. It is certainly within my 
own knowledge that several soldiers have been -sent up to this 
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Court to be tried from places situate above one hundred and 
twenty miles from Calcutta, and it was not denied that many 
prisoners so sent up had also been tried by the late Supreme 
Court. 

Now with regard to the prisoners who were tried by the 
Supreme Court, it was argued, and I think correctly argued, 
that there the jurisdiction would not be touched by Regulation 
XX of 1825, and that therefore in the Supreme Court and also 
in the High Court, down to the year 1865, when the Grand Jury 
was abolished, there might be no objection to the trial of such 
prisoners under this Regulation. But, nevertheless, until the 
year 1865, it is perfectly well known that, as a matter of fact, no 
trial except on very very rare occasions,—that is, no ordinary 
trial—did take place merely upon the presentment of the Grand 
Jury; and that the prisoners were always sent up here to be 
tried under the commitment of a Magistrate. We therefore 
cannot escape from this, that if the construction which is now 
sought to be put upon this Regulation is a correct one, then in 
every one of these cases, at any rate until the prisoner arrived 
at this Court, the custody was illegal, and all the proceedings 
were illegal; and if the construction which was sought to be put 
upon the Imperial Statute is also correct, as far as I can see, all 
the proceedings in the Supreme Court and the High Court 
would have been illegal; because if the English Statute were to 
be taken as containing a prohibition of the Civil Power, then that 
would apply to the High Court and Supreme Court just as 
much as to the Magistrate of the District. The words “ Civil 
Magistrate” in the English Acts are the words which are 
always used in these Acts to express the Civil Power as distin- 
guished from the Military Authorities, and do not refer to a 
Magistrate holding inferior power as distinguished from Courts 
having full jurisdiction to deal finally with the case. It will be 
found that prisoners are constantly spoken of as being tried and 
convicted or acquitted for such crimes as theft, robbery or mur- 
der, &c., by the Civil Magistrates, Now if the contention that 
the English Statutes prohibits the Civil Magistrate is good, it 
prohibits the jurisdiction of the High Court just as much as the 
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jurisdiction of a Magistrate, and all such trials were without 
jurisdiction. But even ifthe prohibition depends upon the Regu- 
lation, then all the proceedings up to commitment were illegal, and 
every trial which has taken place since the Grand Jury were 
abolished, has been upon an illegal foundation; because, since that 
time, the commitment by the Magistrate and the charge drawn 
up by him are the foundation of the trial by the High Court, 
and they were all illegal. I think that, we may well hesitate 
before coming to any such conclusion. And under these circum- 
stances, it appears to me that, having regard to the princi- 
ples laid down by the Imperial Statute, and the course of practice 
which has been adopted in this country, we should not be justi- 
fied in saying more than that the Military Authorities can require 
a Magistrate to hand over to them any prisoner who may be 
apprehended and brought before him for an offence committed 
at a place more than one hundred and twenty miles from 
Calcutta; but that the proceedings before a Magistrate, when 
they are taken at the request of and are assented to by the Mili- 
tary Authorities, are not absolutely void, and that a commitment 
so made is not an invalid commitment. That seems to me to be 
a reasonable construction of the Regulation and of the Statutes, 
If the Military Authorities choose to assert their claim to deal 
with the case and punish the offender, they can do so atthe 
proper time. But if they choose to hand the prisoner over to 
the Civil Power, they can do that also; and I can hardly 
conceive that the Military Authorities would so long have 
continued the practice of handing over prisoners to the 
Civil Power, unless it were that in a certain class of cases, 
or under certain circumstances, they found it convenient to 
do so. 

For these reasons I think that the rule must be dis- 
charged. 

On the two other points taken in this case, it is unnecessary 
for us to express any opinion whatever. The one is whether, 
having regard to s. 33 of the Code of Criminal Procedure, a 
commitment can be quashed at the request of the Crown. We 
express no opinion whatever upon this point, nor do we express 
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any opinion whatsoever upon the other point that was raised, 1874 

namely, whether the Indian Legislature had power to pass the nen 

Regulation XX of 1825.* Jaoxson. 
Rule discharged. 


Solicitor for the Crown: The Government Solicitor. 
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RUGHU NUNDUN RAIN (Darsnpant) v. SUMESSAR PANDAY « 1874 
AND OTHERS (Puarsrirrs).f Jupe 23. 


Set-off —Cross-decrees—Assigumeut of Decree—Act VIII of 185f hs, 208 
& 209—Act XXIII of 1861, s. 11—Jurisdiction—Costs.\ \/ 


The plaintiffs obtained a decree against B in the Subordinate J arie 3 Court. ` 
Some time afterwards B recovered a decree in the Munsif"s Court against 
the plaintiffs. The plaintiffs thereupon applied for the attachment of this 
decree in satisfaction of their own against B. Before attachment, however, 
B assigned her decree to C. On C trying to execute B’s decree against the 
plaintiffs, they brought the present suit for a declaration of their right to have 
a set-off made of the two decrees, Held, that such a suit would not lie. 


On the 25th of December 1866, the three persons who were 
the original plaintiffs in this suit obtained a decree in the Subor- 
dinate Judge’s Court against one Mussamat Basgitta for a sum 
of Rs. 700, by way of compensation for the loss of certain mesne 
profits. On the 2nd of February 1870, the same Basgitta 
obtained a decree for Rs. 534 in the Munsif’s Court against these 
three persons, who are hereafter shortly termed the plaintiffs in 
the suit, although since the date of the first trial, one of them had 
died and was represented in the present appeal by his widow as 
guardian of his infant son. A few days after Mussamat Basgitta 
had obtained this decree in the Munsif’s Court, namely, on the 


* The prisoner was tried at the ensuing Oriminal Sessions of the High 
Oourt, convicted, and executed. 

f Special Appeal, No. 1992 of 1873, against a decree of the Subordinate 
Judge of Zilla Sarun, dated the 25th July 1878, reversing a decree of the 
Sudder Munsif of that district, dated the 22nd December 1871. 
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25th of February 1870, the present plaintiffs applied to the 
Subordinate Judge, in whose Court they had the decree for Rs. 700 
against the Mussamat, for an attachment of the Mussamat’s 
decree in the Munsif’s Court. Some delay took place in obtain- 
ing this attachment. In the meanwhile, namely, on the 28th of 
March, the Mussamat assigned her decree to the present defend- 
ant, Rughu Nundun Rain. And it was not till two days after 
this assignment had been completed, that the Mussamat was 
served with notice of the plaintiffs’ application for attachment 
or the attachment itself was effected. These attachment pro- 
ceedings were followed by action taken on the part of Rughu 


. Nundun for the purpose of obtaining execution of the Mussamat’s 


decree in the Munsifs Court. And in spite of the attachment 
of that decree effected by the plaintiffs, and their attempt to get 
their decree set-off against the Mussamat’s decree, the Munsif 


- made an order, on the 19th of September 1870, in favor of Rughu 


Nundun for the execution of the Mussamat’s decree against the 
plaintiffs to its full extent. The plaintiffs, having thus failed to 
obtain in the Munsif’s Court the relief to which they considered 
themselves entitled, brought the present suit against the defend- 
ant Rugbu Nundan for the purpose of obtaining a declaration of 
their right to have their decree set off against the decree of the 
Mussamat which Rughu Nundun was proceeding to enforce. - 

The first Court dismissed the plaintiffs’ suit on the ground 
that they were not entitled to the relief sought. The lower 
Appellate Court, arriving at the conclusion upon the evidence 
that the plaintiffs’ right was entirely made out, reversed the 
decision of the first Court, and passed a decree in favor of the 
plaintiffs for the whole amount of their claim. 


The defendant Rughu Nundun appealed to the High Court, 


Baboo Kally Kishen Sein (with him Baboo Chunder Madhub 
Ghose), for the appellant, contended that the plaintiffs sued for 
a set-off of the nature contemplated under s. 209 of Act VIIT 
of 1869; such a suit was clearly not maintainable, and no set-off 
could be made as the two decrees were of different Courts. The 
matter could have been dealt with in the execution department, 
and in fact has been go dealt with. 
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Mr. Twidale for the respondents_{PHear, J.—Are we 
not forbidden by s 11 of Act XXIII of 1861 to take any 
action in a case arising upon a decree?] I do not think that 
section refers to decrees of two different Courts. [PHEAR, J.— 
Would it not have been the proper course to have gone into the 
Court which issued the decree to enter up satisfaction as it is 
called in English law, or as it is called in the Code to enter 
adjustment?] There are several decisions of this Court which 
tend to show that a set-off by way of adjustment or satisfaction 
can only be made when the decrees are those of the same Courts ; 
and s. 209, Act VIII of 1859, only contemplates such cross- 
decrees— Girish Chandra Lahury v. Fakir Chand(1). I submit 
” that a suit of this kind will lie when the two decrees are of two 
different Courts, and that s. 11 of Act XXIII of 1861 does not 
apply to such a case. 


Baboo Kally Kishen Sein in reply. 
: Cur. adv. vult. 


The judgment of the Court was delivered by 


Prag, J. (who, after stating the facts as above, continued) :— 
Now it seems to us plain that the parties and the Courts below 
have entirely misapprehended the nature of this suit. When 
the Mussamat assigned her decree to Rughu Nundun, he only 
became entitled to execute the decree under the provisions of 
8. 208 of the Civil Procedure’ Code, because he was not the ori- 
ginal decree-holder. And the terms of that section are very expli- 
cit. They are as follows :— 


« If a decree shall be transferred by assignment, or by opera- 


tion of Iaw, from the original decree-holder to any other person, 


application for the execution of the decree may be made by the 
person to whom it shall have been so transferred or his pleader ; 
and if the Court shall think proper to grant such application, 
the decree may be executed in the same manner as if the appli- 
cation were made by the original decree-holder.” 

The Munsif’s Court seems to have ‘entertained the question 
whether Rughu Nundun was entitled under this assignment 


(1) B. L. R., Sup. Vol., 608. 
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which he had obtained frorn the Mussamat, to execute the decree 
which she had formerly obtained against the present plaintiff, 
and to have come to the conclusion that there was sufficient 
cause within the meaning of this section for allowing him to 
execute that decree. That being so, he could have only exe- 
cuted it in the manner in which the original deoree-holder 
would have executed it had the assignment not been made, and 
in the matter of the execution he must be subject in all respects 
to the same considerations as regards the execution, as the 
original decree-holder would have been. In short, for the 


` purpose of executing this decree, he must be considered and 


treated in all respects as if he were an original decree-holder, 
and in that character party to the suit, 

‘Then s. 11, Act XXIII of 1861, enacts that all “ questions, 
arising between the parties to the suit in which the decree was 
passed and relating to the execution of the decree, shall be 
determined by order of the Court éxecuting the decree, and not 
by separate suit, and the order passed by the Court shall be 
open to appeal.” 

It is therefore plain that the question which was raised by the 
present plaintiffs upon the application of Rughu Nundun to 
execute the decree of the Mussamat, namely, the question 
whether they were entitled to have the benefit of a set-off 
of their decree against the Mussamat in the Subordinate 
Judge’s Court, was a question relating to the execution of 
the decree. And it was a question which, within the meaning 
of s. 11, Act XXIII of 1861, arose between the parties to the 
suit, alghough Rughu Nundun was not the person who had 
originally obtained the decree, but only became a party to the 
suit as assignee of the Mussamat aud for the purpose of execut- 
ing the decree. This being so, the present suit cannot lie, It 
is forbidden by ‘the express words of s. 11, Act XXIII of 1861. 
On this ground we think that it ought to be dismissed. But as 
this objection was not put forward in the first Court, or in the 
second Court, nor was indeed anywhere raised by any of the 
parties, we think that each party must bear his own costs. 

We will add further that it seems to us that the course which 
the Munsif has taken on the application of Rughu Nundun 
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for the execution of the Mussamat’s decree, has not been a well- 
considered course, or altogether conformable to the provisions of 
the Civil Procedure Code. When Rughu Nundun came to the 
Munsif’s Court, and asked under s. 208 to be allowed to exe- 
cute the Mussamat’s decree, because he had obtained an assign- 
ment of that decree from her for valuable consideration, the 
Munsif ought tò have given notice of that application to the 
present plaintiffs, And upon the present plaintiffs showing, in 
answer to that application, that they had a decree in the Subor- 
dinate Judge’s Court against the Mussamat to a higher amount 
than her decree against them, the Munsif ought not to have 
considered it proper to grant the application of Rughu Nundnn ; 
he ought not under such circumstances as those to have placed 
any unnecessary elemeht of complication between the present 
plaintiffs and Mussamat Basgitta. Í 

The situation of the parties at that time seems to have been as 
follows :—The debt under the decree of the Munsif’s Court, in 
favor of Mussamat Basgitta, had been attached by the plaintiffs 
in execution of their decree against Mussamat Basgitta in the 
Subordinate Judge’s Court. ‘Now the effect of an attachment of 
a debt is to prohibit the debtor from paying it to the creditor, and 
the creditor from receiving it; and also tò found authority in the 
attaching Court either to sell it, or to appoint a manager to sue 
for the realization of it In the case of a judgment-debt, 
whichever ‘of thése alternatives is followed by the attaching 
Court, the vendee in the one, and the manager in the other, 
is entitled to claim execution of the attached decree. Moreover, 
the attachment of a decree-debt, although probably it does 
not of itself prevent the Court, in which the decree is, 
from enforcing the execution of it as against the debtor, still 
obliges that Court, under s. 237 of the Civil Procedure Code, to 
hold the money which may arise from its execution until the 
further order of the attaching Court; and perhaps, in the ulti- 
mate event, to consider and determine conflicting claims to it. 

At the time, therefore, whén Rughu Nundun applied to be 
allowed, as the Mussamat’s assignee, to execute her decree 
against the plaintiffs, the Munsif knew that he could not 


lawfully execute that decree as it stood, and pay over the pro- 
64 
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ceeds thereof to the Mussamat ‘herself, until he should obtain 
authority so to do from the attaching Court, that is, from the 
Subordinate Judge; and consequently in the absence of such 
authority, he ought not to have taken the step of in effect alter- 
ing the decree by the substitution of Rughu Nundun for the 
Mussamat, allowing process of execution to issue in‘ his name, 
which step would almost certainly lead to Rughu Nundun 
realizing the amount of the attached decree without the attach- 
ing creditor being heard in the matter. He ought under these 
circumstances to have refrained from granting Rughu Nundun’s 
application under s. 208, and have left him to his remedy 
against his assignor. i 
But even if he did think it right and proper to allow Rughu 
Nundun, by virtue of his assignment, to stand in the shoes of the 
Mussamat for the purpose of executing this decree, he ought 
even then to have given reasonable effect to the application of 
the present plaintiffs to have the benefit of their decree in the 
Subordinate Judge’s Court in the shape of a set-off. It is true 
that s. 209 only applies to cases in which the two decrees are, or 
have in some mode come to be, as it were, decrees of the same 
Court, still the Munsif might reasonably have stayed proceed- 
ings for a time sufficient to enable the plaintiffs to get a transfer 
of their decree from the Subordinate Judge’s Court to his own 
Court for execution, if the facts admitted of such transfer; or 
in the alternative to enable the attaching creditors (te. the 
present plaintiffs) to prefer a claim to the proceeds of the 
attached decree in priority to Rughu Nundun, and to enable 
this claim to be heard and determined under s. 237 before the 
money was actually levied. This has not yet been done. The 
question whether or not the attaching creditor is entitled to the 
proceeds of the attached decree, supposing it realized, in prefer- 
ence to the judgment-debtors’ assignee, notwithstanding that he 
gave consideration for the assignment, has not yet been enter- 
tained and tried; and it obviously ought to be tried before pro- 
cess of execution is issued in favor of Rughu Nundun, because 
if it is determined in the affirmative, the process ought not to be 
issued. It would be absurd to levy from the present plaintiffs 
money, which, when levied, must be paid over to them again. 
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And it seems clear that if, at the time when Mussamat Basgitta 
made her assignment to Rughu Nundun, the present plaintiffs, 
or their predecessor, could have effectually pleaded set-off in a 
suit brought by her against them to recover. the amount of her 
debt (had such a suit been then brought), Rughu Nundun, her 
assignee, cannot be in a better position; and therefore he must 
fail on the trial of the question raised under s. 237, which is in 
effect only a summary suit for the same purpose. 

We do not of course intend to say that there can be no cir- 
cumstances under which it is not right for a Court to execute a 
decree between the parties while a counter-decree exists between 
the same parties in another Court. We confine our observa- 
tions entirely to the facts of the present case. 

The decree of the lower Appellate Court is reversed, and the 
plaintiffs’ suit is dismissed for want of jurisdiction. And each 
party will bear their own costs in all the Courts. 

It need hardly be stated that the present deoree will not put 
any obstacle in the way of the parties applying to the Maunsif’s 
Court for areview of the order which he has already made. 


Appeal allowed. 


Before Sir Richard Couch and Mr. Justice Glover. 


TARA SOONDAREE CHOWDHRAIN (Prarrtirr) v THE COL- 
LECTOR or MYMENSINGH on Bsr or SHAMA SOONDAREE 


AND ANOTHBE (DgFENDANTS).* 
. 


Champerty and Maintenance— Operation of Conveyance pendente lite— 
Proof of Deed of Permission to adopt—Acquiescence. 


N, claiming to be entitled to certain real and personal property as heir 
of one J, brought a suit under Act XIX of 1841 to obtain possession there- 
of; and, in order to provide funds to carry on the litigation, executed an 
thrarnama, whereby he purported to relinquish and convey to one K a moiety 
of his right, title and interest in the property, in consideration of the sum of 
Rs, 60, K agreeing to take all proper steps, and to defray all expenses neces- 


* Regular Appeal, No. 262 of 1871, against a decree of the Subordinate 
Judge of Zilla Mymensingh, dated the 10th of August 1871. 
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1878 sary for the recovery of the property, which was valued in the ikrarnama at 
TARA Rs. 75,000. K, accordingly, carried on the suit and incurred costs to the extent 


Pian of Rs. 1,700, but the suit was ultimately dismissed. The property was after- 


v. wards taken possession -of by the Court of Wards on behalf of one S, who 


PESA op Claimed under an alleged adoption by one A, the person last in possession. 


Myauwsinex, Thereafter K sold his interest under the tkrarnama, which he valued at 
Rs. 2,18,000, to the plaintiff for the sum of Rs. 1,700. In a suit brought 
against the’ Court of Wards as representing 9, for the recovery of a moiety of 
the property or its ‘value in which W refused to join as plaintiff and was made 
a defendant, Held that the suit was not maintainable; the conveyance by N 
to K did not operate as a present transfer of the property, but only as an 
agreement to transfer it on conditions which were never fulfilled; the plaintiff 
was not entitled to recover as against S, who was no party to the deed. 
Heid also that the transaction was void as being contrary to public polioy, and 
one to which eflect ought not to be given by the Oourt, 


THIS was a suit to obtain possession of a moiety of certain 
real and personal property, and failing delivery of the latter, 
its value, with mesne profits of the realty, it being alleged that 
the property claimed had belonged by right of inheritance to the 
defendant Nundo Mobun Chowdhry, and had been sold by him to 
the plaintif.. The suit was valued at Rs. 4,20,813. The plaintif 
stated that Kirti Chunder Chowdhry, the owner of a 2 annas 
and 15 gundas share in Pergunna Sherepore, and the great 
grandson of Joynarain Chowdhry, uterine brother of the grand- 
father of the defendant, Nando Mohun Chowdhry, had died 
leaving two minor sons, Juggut Chunder and Bhubun Chunder 
Chowdhry, and a widow Anundmoye Chowdhrain ; that subse- 
quently Juggut Chunder died unmarried, and after him the 
younger son, Bhubun Chunder Chowdhry, also died without 
children, leaving a widow- Hurromoni; that Hurromoni pre- 
deceased her mother-in-law Anundmoye, whereupon Anundmoye 
became entitled to, and took possession of, all the properties, 
the subject-matter of the suit; that upon the death of Anund- 

f moye the defendant Nundo Mohun became entitled to these pro- 
perties as next of kin; that he attempted to take possession, but 
was opposed; that he thereupon applied to the District Judge 
under the provisions of Act X1X of 1841 to obtain possession 
valuing his claim at Rs. 1,07,325-5-5, and, subsequently, in order 
to provide funds for the expenses which would be incurred for the 
recovery of the properties, alienated a moiety of his rights and 
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interests therein to one Kashichunder Bhuttacharjee by an 1878 
thrarnama, dated the 20th Jaisti 1275 (1st June 1868), whereby Pee 
it was agreed that Kashichinder should pay him Rs. 50 and Cuowonrais 
should take all proper steps, and defray all necessary expenses, to Tak 
COLLRCTOR oF 
recover the property. MYMunsinan, 
The value of the property was stated in the tkhrarnama to be 
Rs. 74,000. 
The ‘plaintiff further stated that Kashichunder Bhuttacharjee 
took proper steps and defrayed all necessary expenses, but the 
Judge, on the 2nd July 1868, disallowed the claim; that the ' 
property was afterwards taken possession of by the Court of 
Wards on behalf of one Shama Soondaree, an infant, and widow 
of one Jéychunder Chowdhry, who claimed under a pretended 
adoption by the said Anundmoye Chowdhrain; and that by a 
kabala dated the 8th Chait 1276 (20th March 1870), Kashichun- 
der Bhuttacharjee, in consideration of the sum of Rs. 1,700 which 
was the amount of expenses incurred by him, transferred his 
entire rights and interests in the property to the plaintiff. 
In this kabala Kashichunder valued his interest at Rs. 2,18,000. 
The plaintiff claimed under the kabala to be entitled to a 
moiety of Nundo Mohun’s interest in the property, and brought 
_ this suit to recover possession thereof, alleging that he had 
frequently offered to institute a suit to recover the entire pro- 
perty belonging to Nundo ‘Mohun, but that the latter refused 
to join him in the suit, and hence he was made a defendant. 
The Collector, in a written statement filed by him as guardian 
of Shama Soondaree, pleaded that Kashichunder Bhuttacharjee 
had no interest in the property in suit, inasmuch as upon the 
plaintiffs own case it appeared that Kashichunder had not 
performed the conditions contained in the alleged thrarnama of 
the 20th Jaisti 1275. He denied that Nundomohun had any 
such right ‘of inheritance as was claimed for him, his alleged 
father having died leaving a widow Bhobani Chowdhrain and 
a son Ramkissen who predeceased Bhobani, and that Bhobani 
had no authority to adopt any one, and had not in fact adopted 
Nundo Mohun; and further that even if Nundo M hun had 
been validly adopted, still the property would have descended not 
to him but to a nearer heir one Ram Dyal Sen. 


a 
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1878 The defendant Nundo Mohun did not appear. The Subor- 
Soce sue dinate Judge of Mymensingh was of opinion that although it 
Cuowpnear did not appear that Kaghichundér Bhuttacharjee had carried 
cout, on 00t all the conditions of the ikrarnama, and although the 
Myaensines. proceedings instituted by him had been unsuccessful, yet as the 

thrarnama contained no provision for forfeiture in the event of 
non-compliance with or breach of its terms, and as Nundo 
Mohun himself had raised no objection on this ground, the 
plaintiff was not thereby disentitled to succeed. But he consi- 
dered that the plaintiff had failed to prove Bhobani Chowdhrain’s 
power to adopt, and found as a fact that she had adopted Nundo 
Mohun without any authority from her husband. He held 
therefore that Nundo Mohun had no right to the property in 
dispute, and accordingly dismissed the suit. 


From this decision the plaintiff appealed. 


Baboo Lullit Chunder Sen, for the appellant, contended that 
Kashichunder having given a consideration for his interest, and 
having actually instituted proceedings for the recovery of the 
property in complidnce with the terms of the thrarnama and 
incurred expenses therein, had an interest which he could 
transfer; and that since the appellant had paid the amount of 
expenses already incurred, and was ready and willing to take ` 
farther proceedings, and was only prevented from so doing by 
Nando Mohun’s refusal to join in them, he was entitled to main- 
tain the suit. He further contended that the evidence clearly 
established Nundo Mohun’s right to the property. 


The Advocate General, offg. (Mr. Paul) (with him Baboo 
Unnoda Persad Bannerjee) for the respondent, the Collector.— 
This suit cannot be maintained. The document of 20th 
Jaisti 1275 between Nundo Mohun and Kashichunder Bhutta- 
charjee, from whom the plaintiff purchased, cannot be re- 
garded as a conveyance. It was merely an agreement that 
Kashichunder Bhuttacharjee was to take proper steps-to re- 
cover the property for Nundo Mohun. He has not taken 
such steps, and the property has not been recovered. Nundo 
Mohun was not in possession of the property which he professes 
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to convey by the thrar: and no consideration was paid to 1878 
Nundo. Mohun, unless Rs. 50 he considered a consideration _ Tara 
for property that is valued at Rs. 75,000. The case is exactly Ohowonnane 
like the case of Ranee Bhobosoondree Dasseah v. Issurchunder Tae 
Dutt (1). As to suits of this nature, see also the remarks of SSL ered 
Holloway, J., in Mulla Jaffarji Tyeb Ali Saib v. Yacali 

Kadar Bi(2). Nundo Mohun’s right to the property has not 


been made out by the evidence. 


Baboo Luillit Chunder Sen in reply. 
The judgment of the Court was delivered by 


Covos, C.J.—This suit was brought for obtaining possession 
of the realties and personalties specified at the end of the plaint, 
and failing delivery of the latter, their value, together with 
mesne profits of the half share of the realties, as well as the 
wasilat thereof from the date of suit to the date of recovery of 
possession, by declaration of the right of inheritance of the 
second defendant, Nundo Mohun Chowdhry, to the property 
claimed; ond it was valued at Rs. 4,20,813. 

The case in the plaint was that Kirti Chunder Chowdhry, the 
owner of a 2 annas and 15 gundas share in Perguuna 
Sherepore, and the great-grandson of Joynarain Chowdhry, 
the uterine brother of the grandfather of Nundo Mohun, died 
leaving two minor sons, Juggut Chunder and Bhuban Chunder 
Chowdhry, and a widow Anundmoye Chowdhrain, and that the 
eldest son, Juggut Chunder, subsequently died unmarried, and 
after him, the younger son, Bhuban Chunder also died without 
children, leaving a widow, Hurromoni, who afterwards died 
before her mother-in-law, Anundmoye; that upon the death 
of Anundmoye, the defendant, Nundo Mohun, as the nearest 
of kin, attempted to take possession of the properties claimed, 
and was opposed in doing so; that, thereupon Nundo Mohun 
brought a suit to obtain possession under Act XIX of 1841, 
but he subsequently alienated a moiety of his right, title, and 
interest in the property to one Kashichunder Bhuttacharjee 


(1) 11 B. L. R., 86. (2) 7 Mad. H. C. R., 128 ; see p. 146. 
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to enable him to meet the expenses which would be incurred for 
the recovery of the said properties; that the said Bhuttacharjee 
took proper steps and defrayed the expenses for the recovery of 
the properties, but the Judge disallowed the claim, which was 
preferred under Act XIX, on the 2nd of July 1868, and that, 
Kashichunder Bhuttacharjee, on the 8th of Chait 1276 (the 
20th of March 1870), transferred his entire right, title, and 
interest in the half share to the plaintiff under a kabala or deed 
of sale for Rs. 1,700 advanced by the plaintiff to meet the 
expenses. And the plaintiff claimed as having by purchase 
become the owner of the half share for which the suit was 
brought. The plaint, after stating that application had been 
made to the defendant Nundo Mohun, requesting him to join 
in the suit, alleged that he would not do so, and had therefore 
been made a defendant. 

There is a decision of the Judicial Committee of the Privy 
Council which is in point, as to whether this suit can be main- 


_ tained. It is the case of Ranee Bhabosoondree Dasseah v. 


Issurchunder Dutt (1). In that case one Ramnarain Dutt died l 
leaving a talook, and the respondent Jogessur Ghose claimed | 
it as his heir, and the other respondent claimed under a deed of 
gift from Ramnarain, which Jogessur impeached as a forgery. 
Whilst these disputes were going on Jogessur applied to 
the appellant, Ranee Bhobosoondree Dasseah, and asked her 
to assist him in litigating with the other respondent for the 
purpose of getting possession of all the property which 
belonged to his maternal grandfather, and it was arranged that 
in the event of such litigation arising, she should advance 
expenses to the extent of Rs. 3,000, and should: protect Jogesaur 
from a then pending execution, the consideration being a 
moiety of the property claimed. Accordingly an agreement in 
writing was executed by Jogessur in favor of the appellant, 
which is set out in the report of the case, by which Jogessur 
ig stated to have received Rs. 3,000 in cash, and in consideration 
of that to sell the half share to the appellant and to execute that 
deed of sale; and it is stated that the amount was deposited 
with Dwarkanath Lahory, mukhtar, the agent on behalf of the 
(1) 11 B. L. R., 36. 
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appellant, and that all the expenses of the suit for dispossession 
and his lodging expenses were to be defrayed out of that sum. 
Nothing more was done under the agreement, and no money 
passed, and Ooma Churn Sircar having taken out execution 
against Jogessur, Jogessur applied.to the appellant’s mukhtar 
to deposit the money, but this was not done, and thereupon, 
Jogessur, instead of instituting proceedings against Issur- 
chunder, the other respondent, agreed to an amicable partition, 
which was embodied in a document dated the 9th of January 
1867, satisfied Ooma Churn’s decree, and saved his estate. On 
the 20th of September 1867, the appellant commenced the suit 
by filing a plaint against the respondents, that is, Issurchun- 
der Dutt and Jogessur, aud against persons holding ag lessees 
under them, seeking to have the deed of sale declared a forgery, 
and all the proceedings taken under it since his death declared 
to be fraudulent, and claiming possession of half the property 
under the déed executed by Jogessur, together with mesne 
profits. 

The case was precisely like the one before us, the plaintiff, 
the alleged purchaser, bringing a suit against the person who 
was in possession of the property, and claiming it adversely to 
the person who had sold to him, and making, as is done here, 
that person also a defendant. The nature of the suit was the 
same, and onthe 20thof July 1868, the Subordinate Judge dis- 
missed the plaintiff's case on the ground that she could not sue 
alone. There was an appeal from that decision to this Court, and it 
was held that the suit was rightly dismissed, but noton the ground 
which was taken by the Subordinate Judge. The two learned 
Judges, Loch and Mitter, JJ., considered that the plaintiff 
had not fulfilled her part of the contract, as the consideration 
had not been paid, and that, under the ruling of the Privy 
Council in the case of Raja Sahib Perhlad Sein v. Baboo 
Budhoo Sing (1), the action must fail. 

The plaintiff appealed to Her Majesty in Council, and the 
Judicial Committee in their judgment said:— This suit was 
based upon a deed executed by Jogessur Ghose in favor of the 
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(1) 12 Moore's L A. 301,306. 
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material, may be thus stated; it recites that Jogessur Ghose was 
entitled to certain properties from his maternal grandmother ; 
that he had been dispossessed of the whole of those properties,” 
and then stated as I have done already. Then having noticed 
the dismissal of the suit by the Subordinate Judge, and the 
decision of the High Court upon that, their Lordships proceed to 
say :—“ The principal question is, the effect of the first deed, 
whether it operated as a present transfer of the property, or only 
as an agreement to transfer it upon certain contingencies which 
did not happen. In support of the latter contention, the case 
was referred to of Raja Sahib Perhlad Sein v. Baboo Budhoo 
Sing (1). Without referring at length to that case, the cir- 
cumstances of which are in many respects similar to those of 
the present, it may be enough to quote a passage wherein their 
Lordships say: ‘The Court below seem to have ruled that the 
effect of the execution of a bill of sale by a Hindu vendor is, 
to use the phraseology of English law, to pass dn estate irre- 
spective of actual delivery of possession, giving to the instru- 
ment the effect of a conveyance operating by the Statute of 
Uses. Whether such a conclusion would be warranted in any 
case is in their Lordships’ opinion very questionable. It is 
certainly not supported by the two cases cited in the judgment 
under review’ (which are there referred to), ‘in both of which 
actual possession seems to have passed from the vendor to the 
purchaser. To support it, the execution of the bill of sale 
must be treated as a constructive transfer of possession. But 
how can there be any such transfer, actual or constructive, upon a 
contract under which the vendor sells that of which he has 
not possession, and to which he may never establish a title? The 
bill of sale in such a case can only be evidence of a contract to 
‘be performed in futuro and upon the happening ofa contingency 
of which the purchaser may claim a specific performance if he 
comes into Court, showing that the hashimself done all that he was 
bound to do.’ Having regard to this case, and to the provisions 
which have been referred to of the deed, their Lordships are of 
opinion that it did not operate as a present transfer of the 
property,.but as an agreement to ‘transfer so much of it as 
(L) 12 Moore's I A., 801, 806, 
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might be recovered in a suit to be instituted, to which both 1878 
Jogessur Ghose and the plaintiff were to be parties.” ane 
. OONDAREE 

In this case it is true that, as far as appears, the consideration Caowpmnats 
was paid, but that makes no difference, in this part of their Tae 
Lordships’ decision thatan instrument of this kind does not operate Mramanar. 
as a present transfer of the property, but as an agreement to 
transfer so much of it as might be recovered in a suit to be 
thereafter instituted. 

Then they proceed: “ This construction of the deed disposes 
of the case; for even if the plaintiff be entitled to complain of 
breach of contract by Jogessur, she cannot .recover under it 
possession of the property against Jogessur, a fortiori, she 
cannot recover against Issurchunder Dutt, who was no party 
to the deed.” Here also the principal defendant, the person 
from whom possession of the property is séught to be recovered, 
Shama Soondaree, or those under whom she claimed, were no 
parties to the deed. Tuis Case, tnereivi o; ip wu Yx provo auruviiby 
that the present suit cannot be’ maintained. 

But I think there is another ground upon which we should 
hold that the suit cannot be maintained, and it is desirable that 
the Court should express its opinion upon that part of the u>se . 
also. 

The instruments upon which the plaintiff's right to sue for 
possession of the property is said to be founded are set out in 
the paper book. The first is an ikrar executed by Nundo 
Mohun Chowdhry to Kashichunder Bhuttacharjee, and, after 
reciting the circumstances under which it was alleged that 
Nundo Mohun had a claim to the property, it is stated that 
he had appeared in the Court of the Judge and filed a petition 
under Act XIX of 1841, and that the moveable and immove- 
able property, so far as he could ascertain by enquiry and 
investigation, were of the value of Rs. 1,71,325. That is, what 
he valued his claim at; and then he says that he had made 
an agreement with Kashichunder Bhuttacharjee for taking Rs. 50 
in cash, and having the expenses of the suit defrayed, and 
Kashichunder looking to the proper management of it; and in 
consideration of Rs. 60, which he says he had received in full, and 
the trouble and assistance and the mavaging and conducting the 
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1878 case, and defraying the expenses thereof by Kashichunder, he 
ce relinquished his right to an 8-anna share of the properties, 
Caowpnram which it issaid are valued in all to the amount of Rs. 75,000; 

Tm thus parting with property of this value for only Rs. 50 and 
a such portion of the expenses of recovering the entire property 

as would fall upon the remaining half share which he kept. 

This was about the time of the proceedings under Act 
XIX of 1841. The ikrar is dated the Ist of June 1868, and 
the plaint says, that the claim under that Act was disallowed on 
the 2nd of July 1868. What was done in the interval between 
that and the making of the deed of sale to the plaintiff, does not 
clearly appear; but on the 20th of March 1870, Kashichunder 
Bhuttacharjee sold to the plaintiff the interest which he had 
acquired by the previous deed. There is a kabala of that date 
in which, after recititg the ikrar to him from Nundo Mohun, 
and that he had expended money in the proceedings to the 
amount of Rs, 1,700, he, Kashichunder, in consideration of the 
Rs. 1,700 which it is alleged he had expended, sold all his rights 
and interests in the moveable and immoveable property, as well 
as the wasilat of the immoveable property, to the plaintiff. And 
there is at the end of the kabala a very significant statement. 
We have seen that in 1868, when the first instrument was exe- 
cuted, the half share was valued at Rs. 75,000; here it is said 
by Kashichunder that “having estimated the value of my 
aforesaid properties according to the current market value at 
the amount of Rs. 2,18,000, I have got this conveyance engrossed 
on a stamp of Rs. 1,000.” 

Thus we have, according to the statement of the parties, this 
property, to which there was a claim, not property in the 
possession of the seller in any way, valued at Rs. 2,18,000, 
and sold to the plaintiff for Rs. 1,700. The plaintiff has to 
bear the cosis of any litigation in endeavouring to recover the 
property, and Nundo Mohun, the person who is said to be 
- entitled to it, practically parted withthe half share of this 
estimated value for Rs. 50. No doubt, he gets a suit brought of 
which he would have the benefit so far as it related to the other 
half share which he retained. 

That is the nature of the transaction. It appears to me to be 
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one which this Court must hold to be void as being contrary 1878 
to public policy, and as, therefore, noj, giving the plaintiff | Tara 


SOONDAREE 
any right to sue for the property which was professed to be Cuowpnaar 
passed by these instruments. THe 

In Fisher v. Kamala Naicker (1), the Judicial Committee said cece 
that in order to make the agreement or contract void, it must have $ 


gomething of the qualities which are attributed to champerty or 
maintenance by English law ; it must be something against good 
policy and justice, something tending to promote unnecessary 
litigation, something which in a legal sense is immoral, and to 
the constitution of which a bad motive in the same sense 
is necessary, and that the substance of the transaction is to 
be looked at, and not merely the language of the instrument. 
Looking at the substance of this transaction, it appears to me to 
come within these terms, as being against good: policy and 
justice, and as tending to promote unnecessary litigation, and 
being in a legal sense immoral. Their Lordships speak of the 
qualities which are attributed to champerty or maintenance by 
the English law: and for the common law of England upon 
this matter, I refer to the Ist volume of Hawkin’s Pleas of the l 
Crown, p. 470, where it is said: “It seemeth to bea high 
offence at common law to buy or sell any doubtful title to o 
lands known to be disputed, to the intent that the buyer may 
carry on the suit which the seller doth not think it worth his 
while to do, and on that consideration sells his pretensions at an 
under-rate, and it seemeth not material whether the title s0 sold 
be a good or a bad one, or whether the seller were in possession 
or not, unless his possession wero lawful and uncontested. For 
all practices of this kind are, by all means, to be discountenanced, 
as manifestly tending to oppression by giving opportunities to 
great men to purchase the disputed titles of others, to the great 
grievance of the adverse parties, who may often be unabled or 
discouraged to defend their titles against such powerful persons, 
which perhaps they may succeasfully enough maintain against 
their proper adversaries.” 

To what is there said as a reason in England, I think we 


(3) 8 Moore's I. A., 170. 
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may add what is forcibly and truly expressed by Holloway, J., 
in Mulla Jaffarji Qyeb Ali Saib v. Yacali Kadar Bi (1). 
There the learned Judge says,—‘* In this country it may be 
added that this is now the favorite instrument for revenging 
private quarrels. A suit against a man’s enemy is commenced 
in the name of another, promoted by the money of the enemy, 
and sustained by the perjury which he suborns. The state of 
Hindu society, with joint families, dissatisfied janior members, 
adoptions real or fictitious, affords a fine field for the operations 
of these speculators in litigation. At the elbow of every man 
with a grievance, real or imaginary, is one of these unclean 
animals busily engaged in fanning into a law-suit every trifling 
difference. Where a zemindari is concerned, the operations 
are ona large scale. The claimant is, taken up either by an 
individual speculator or a joint stock company. Having nothing, 
he is prepared to promise everything, and agreements stipulat- — 
ing for enormous sums of money are executed in favor of these 

people. The suit is promoted with their money, and the victory 
leaves the victor and the vanquished together prostrate at the 
feet of these unholy speculators. The nominal plaintiff is not 
the poor man of Lord Abinger, but the poor neighbour of Quirk, 
Gammon and Snap. Let a man with the smallest knowledge of 
this country cast his eyes upon the wide-spread ruin and immo- 
rality created by these proceedings, he will scarcely doubt that it 
is contrary to public policy, if the welfare of a country is any 
element therein, to permit these creatures to bargain for the 
proceeds of the litigation which they have commenced, fomented 
and carried on without the smallest interest, other than the 
nefarious bargain, in the suit which they are conducting. On 
that portion of public policy which consists in the purity of 
the administration of justice, the effect is still more directly 
pernicious. The unlimited supply of evidence to support any 
claim, true or fictitious, renders it easy for these speculators to 
produce for the support of any claim, with equal ease’ whether 
it is true or false, a body of people called skilled witnesses, 
whom by any mode of cross-examination directed merely to 


(1) 7 Mad. H, C. Rep., p. 128; see p 146, 
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inconsistencies in the story which they came to tell, itis impos- 1878 
sible to break down.” 8 TARA 
OONDAREE 


I think these observations are applicable to the present case, Cxowpanarm 
and that the transaction upon which the plaintiff founds her Tas 
: Prec CoLLRoTor OF 
right to bring the present suit is one to which effect ought not Mruswemex, 
to be given by the Courts in this country. 

But there is still another objection to the suit being main- 
tained, which we may as well notice. Supposing that Nundo 
Mohun was properly adopted, it appears in the evidence that 
there isa person who is nearer in title as heir than Nundo 
Mobun, that is, Ram Dyal Sen. 

It was admitted that if Ram Dyal bore the relationship 

which the defendant’s witnesses said he did, he would be pre- 
ferable to Nundo Mohun; and I think the evidence which was 
given shows that he was related as alleged by the defendant. 
The Subordinate Judge has not thought it necessary to give a 
decision upon that question. It is right to say, and I think it 
is what his decision would have been if he had given a formal 
decision upon it, that the defendant’s evidence, on this part of 
the case, is not met by the evidence which the plaintiff cave. 
There is evidence which appears to be trustworthy, that Ram 
Dyal was treated by the members of the family as related in the 
way which it is said on the part of the defendants he was. It 
is not necessary to examine that evidence in detail. This also 
would be a bar. to the plaintiff recovering the property which 
she claims. The Subordinate Judge has decided against the 
plaintiff on the ground that the deed of permission to Bhobani 
Chundra to adopt was not proved. He says it did not appear 
that there was any such deed of permission, and consequently 
the adoption of Nundo Mohun would not give him a title to 
recover the property, assuming that he was right in the other 
part of his case. 

I think it is doubtful whether this decision is right. The deed 
of adoption is said to have been executed so long ago as eighty 
years. The copy of the deed was produced. The witnesses 
to it were dead, and the Subordinate Judge says of it that in the 
copy which was produced before him, the names only of five 
persons of low position in life have been put in the deed in the 
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place of the subscribing witnesses. He then says that no attempt 
appears to have been made to establish the authenticity of the 
deed. We cannot expect it at this distance of time. And he 
considered that the conduct of the family in not disputing the 
adoption would not be evidence against Nundo Mohun. I think 
he was wrong there; for it appearing that the adoption had for 
a very long time, forty or fifty years, been acted upon and acqui- 
esced in by the parties interested in opposing it, by the members of 
the family whose rights had been set aside by the adoption and 
who had not apparently made any opposition to it, I think it 
should be presumed that the deed of which a copy was produced, 
and which had been filed many years before, was a genuine one, 
and the Subordinate Judge was not justified in setting it aside 
upon suspicion, on account of the apparent character or position 
of the attesting witnesses. From the lapse of time, it was im- 
possible to clear up any doubt of that kind. I only mention 
this, in order that it may not be supposed that in dismissing the 
appeal and confirming the decision of the lower Court, we have 
adopted the reasons of that Court. 

I think the plaintiff has no right to recover possession of the 
half share, and that the decree of the lower Court dismissing 
the suit ought to be confirmed with costs. : 


Appeal dismissed. 


VOL. XU.) PRIVY COUNCIL. 


PRIVY COUNCIL. 


CHEDAMBARA CHETTY (Praner) v. RENJA KRISHNA MUTHU 
VIRA PUCHANJA NAIKER (Darsnpanr), 


[On appeal from the High Court of Judicature at Madras.] 
Champerty and Maintenance— Fraud—Novation— Undue Influence and Threats. 


The three childless widows of a zemindar instituted a suit against the 
rightful heir to their husband's estate, inwhich they unsuccessfully disputed his 
legitimacy. Previously thereto they had obtained advances of money from the 
present plaintiff, and executed in his favor an agreement and a bond, whereby 
they secured to him the payment of large sums.in case they recovered their 
husband's estate, and virtually gave to him the entire contro] of their suit. 
Subsequently they agreed with the rightful heir to compromise the suit, which 
compromise however was néver acted upon, partly owing, it was alleged, to 
the subsequent conduct of the heir. At the date of the compromise, the 
heir, who had just attained his majority, and was without proper counsel or 
assistance, and acted under threats from the plaintiff, a powerful and wealthy 
banker, that he would carry on the litigation against him per fas aut nefas, was 
induced contrary to his own judgment and sense of right, and without any 
evidence that the sum claimed was really due to the plaintiff, to execute a bond 
in his favor, whereby he bound himself to pay a large sum of money claimed 
by the plaintiff as being due from the widows; the plaintiff on his part agreeing 
that ha would treat such payment as a satisfaction of his claim against the 
widows, but meanwhile that he would retain the securities which he held from 
them. 

` In a suit brought by the plaintiff against the heir to enforce the last men- 
tioned bond,—-Held that the bond was wholly invalid and fraudulent as against 
the defendant, and that as there was no privity of contract between the plaintiff 
and defendant independently of the bond, it could not stand as a security for 
anything which might be justly due from the widows. 

Semble.—The transaction, even if valid, did not amount to a novation ; 
for the plaintiff never abandoned his claim against the widows, but only 
agreed to abandon his remedy against them, in case he obtained satisfaction 
of his claim from the heir. 

Quere.—Whether the plaintiff could have recovered from the widows, if 
they had been successful against the heir, the large sums of money secured 
by their bond and agreement? 7 

The law of champerty and maintenance is not the same in India ag in 
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England. The English Statute with regard to champerty is not applicable 

in the mofussil in India. The Indian Courts in every transaction must decide 

upon the facts whether it is merely the acquisition of an.interest in the subject 

of litigation bond fide entered into, or whether it is an unfair or illegitimate 

transaction got up for the purpose merely of spoil, or of litigation, disturbing 

the peace of famiKes, and carried on from a corrupt or other improper motive. 
Fischer v. Kamala Naicker (1) distinguished. 


APPEAL from a decision of the High Court at Madras ( Hol- 
loway and Kindersley, JJ.,) dated 3rd June .1872, affirming a 
decision of the Civil Judge of .Trichinopoly, dated the 16th 
November 1871. 

Terumala Puchya Naiker, the zemindar of awash: 
an ancient and hereditary zemindari of a class known as an 
unsettled polliam, died on the 17th July 1864, leaving three 
widows, Lekamani, Paddamani, and Chinammani (the senior 
widow being Lekamani), and his reputed step-brother the defend~ 
ant in the present suit, who, on the 17th September 1864, 
was recognized by the Government as the person entitled to be 
zemindar in succession to the deceased. The estate was taken 
under the management of the Court of Wards, the defendant 
being a minor; and the widows received a monthly allowance 
paid to them through the Collector. The family so formed lived 
as an undivided family under the law of the Mitakshara. 

About the middle of 1866 the widows laid claim to the 
zemindari, on the ground that the defendant was not the legiti- 
mate brother of the late zemindar. They thereupon ceased 
to draw their respective monthly allowances, and on the 21st 
December 1866 entered into an agreement with the present plaint- 
iff, a wealthy saukar or banker in the district, which was as 
follows :— 


“ As with reference to the moneys to be borrowed of you by execut- 
ing loan-bonds in view to meet the expenses incidental to suing out 


‘(our claims) in the Revenue and Civil Courts and before the superior 


authorities respecting our zemindari, which is now held by the Court 
of Wards, in their management on behalf of another to whom it is 


` intended to be transferred, and to meet our maintenance expenses, 


(1) 8 Moore's, I. A., 170. 
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wa have agreed, of our own free-will, to repay, on demand, the 
amount so borrowed of you with interest at the rates provided for 
in such bonds, and in consideration of the aid you propose to give 
us in money and in exertions towards establishing our title to the 
said zemindari, to pay you as allowance and gratuity, immediately 
after the zemindari is granted to us, one lakh of rupees out of the 
incomes thereof, and a moiety of the surplus proceeds that may be 
transferred to us by the Court of Wards; you shall accordingly 
prosecute the claims, and shall, immediately after the said zemindari 
is granted to us, have the zemindari under the management of your 
own agent, disburse the maintenance amounts due to us as per agree- 
ment, the peshkash (revenue), and the establishment charges, and 
psy yourself from the surplus proceeds the lakh of rupees above 
agreed to be paid to you, and we shall redeem the zemindari from 
your agent’s management only after the said amount has been fally 
paid to you. In the meantime we shall not transgreas the directions 
of your agent in the matter either of the said claim or of our 
household affairs, &c., or of the management of the zemindari. If, 
on the contrary, we fail so to conduct ourselves, we agree of our 
free-will to pay you at once, without any objection, from out of our 
assets and those of our heirs, the principal and interest due on the 
loan bonds, the allowance of one lakh of rupees agreed above to be 
paid, and the amount forming a moiety of the surplus proceeds 
remaining with the Court of Wards on that day. We further agree 
not to execute any bonds in the matter of this claim or debts to 
anybody other than yourself.” i 


On the 6th May 1867 the three widows executed a bond to the 
plaintif, wherein they stated as follows :— 

“For the costs of the suit which is now pending about the frauds used 
against our zemindari, for our domestic expenses, and for the discharge 
of the debt contracted by us heretofore, we have this day borrowed of 
you Rs. 20,000. These Rs. 20,000 we shall pay on demand in cash, 
with interest thereon at 1 per cent. per mensem.” 

In September 1868, a suit, No. 30 of 1868, was commenced in 
the name of Lekamani, the senior widow, against the Collector 
of Trichinopoly, as agent of the Court of Wards and represent- 
ative of the present defendant’s estate, for the recovery of the 
zemindari and other property of the value of Rs. 4,11,997-3-1. 
Lekamani therein raised the question of the defendant’s legiti- 
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macy. The Collector pléaded that the polliam was an unsettled: 
one, that the Government in consequence had a right to nominate 
a successor, and that their nomination of the defendant was an act 
of State which could not be questioned by any Municipal Court; 
also that the defendant was the lawful heir. On the 23rd July 
1869 the defendant, who had recently attained his majority, was 
put in possession of the zemindari, and immediately afterwards 
was added as a party defendant in that suit, No. 30 of 1868. 
The suit was set down for hearing on the 16th August 1869; 
and, on the 11th, commissioners arrived to take the evidence of 
the widows at their palace. The widows then appear to have 
become desirous of compromising it, and negotiations for a com- 
promise took place on the 12th August in the presence (as was 
found by the Civil Judge, whose finding was accepted by the 
Judicial Committee), not only of the agents and vakeels of the 
widows and of the defendant, but also of certain persons acting 
on behalf of, or as agents for, the plaintiff. The latter represent- 
ed that a large sum was due from the widows to the plaintiff, and 
that something was payable to him in respect of his interest 
under the agreement of the 21st December 1866; and it was 
further found, that although Lekamani stated that only a small 
sum was due to the plaintiff, the plaintifs agents threatened, 
that unless the defendant would make himself liable for the 
sums claimed, to the extent of Rs. 62,000, the plaintiff would 
refuse to consent to the compromise, and that in consequence of 
these threats the defendant gave a note of hand for Rs. 62,000 
to one Runga Iyengar, who was one of the persons acting on the 
plaintiffs behalf. The next day (13th August) a razinama 
was signed by both parties and by their vakeels, which declared 
that the parties had ‘entered into an amicable settlement of the 
suit; it being agreed that the defendant should place Lekamani 
and the other two widows in possession of certain private lands 
of the zemindari for their lives with reversion to the defendant, 
and that each party should pay their own costs; and concluded 
by praying that ® decree might be entered up in accordance 
with its terms. ' oe 
On the 15th August 1869, the plamtiff, who had arrived 
at Marungapury on the previous day, represented that a sum of 
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Rs. 67,000, and not of Rs. 62,000, was necessary to meet all 
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demands, and demanded and obtained from the defendant a CnzDampana 


bond for that amount in lieu ‘of the note of hand which he 
returned. The material part of this bond was as follows :— 


v. 
RENJA 
Pain 
Muray Vira 


“ With reference to the dealings which you had heretofore held with Pocnawsa 


Lekamani and others, widows of my elder brother Teramala Puchya 
Naiker, the late zemindar, on account of their maintenance and Court 


costs, as per a loan bond for Rs. 20,000, and an agreement for . 


Rs. 1,00,000, the accounts being adjusted up to date, the sum which 
was found due by them, and which alone was assigned to be made by 
me is Rs. 67,000. As I have undertaken to pay you the sume, I 
hereby bind myself to pay you the said sum of Rs, 67,000 within 
the 30th September of the current year, and get back this bond, and 
the bond and agreement above referred to. On failure to pay the 
money within the above prescribed time, I bind myself to pay you, on 
demand, the said sum of Rs. 67,000, with interest at 3 per cent. per 
mensem, and receive back this and the aforesaid bonds.” 

On the 16th August 1869, the razinama was filed in the suit, 
No. 30 of 1868. But Counsel for the defendant objected to 
it, the Civil Court refused to act upon it, and the defendant 
subsequently repudiated it before the High Court. On the Ist 
September the Court dismissed the suit with costs on the ground 
that the polliam being an unsettled one, the Court was not 
competent to entertain the suit. On the 27th May 1870, the 
High Court at Madras reversed the decree of the Civil Court 
on the question of jurisdiction, but declined to bind the defend- 
ant by the razinama which he repudidted. An issue was 
directed to try his legitimacy, and after much conflicting evidence 
taken upon two remands, the High Court ultimately decided 
that the zemindar had been begotten out of wedlock, but born 
in wedlock, and was therefore legitimate, and on that ground 
dismissed the suit, but without costs as against the defendant. 


This finding was afterwards confirmed by Her Majesty in. 


Council. 


Before the hearing of the appeal by the High Court, and 
therefore before the repudiation of the razinama, the defend- 
ant made default in payment of the bond for Rs. 67,000, and, 
accordingly, the plaintiff, on the 19th March 1870, sued the 
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defendant in the Civil Court of Trichinopoly to recover the 
amount thereof with interest. The defendant admitted the 
execution of the bond, but pleaded that it was invalid, inasmuch 
as it had been obtained by fraud and threats and without any 
consideration. 

On the 6th August 1870, the Civil Judge of Trichinopoly, 
without settling issues, or taking any oral evidence on either 
side, dismissed the suit with costs. .The material passage of his 
judgement was as follows :—‘ Inasmuch as I find that there is 
sufficient evidence on the face of the Exhibits A, B, and C 
(i.e., the bond of 15th August 1869, the agreement of 21st Decem- 
ber 1866, &nd the bond of 6th May 1867, respectively) coupled ` 
with what has been elicited at the hearing, to leave no room in 
my mind for doubting that the entire transactions, commencing 
with Exhibit B and culminating in Exhibit A, are tainted with 
fraud; that no consideration was received either on account of 
Exhibit B, or on account of Exhibit A, and that the transaction 
out of which the plaint matter arose savoured of champerty, 


“I dismiss the suit with costs.” 


On the 6th February 1871, the High Court at Madras reversed 
this decree, and remanded the suit for investigation on its 
merits. Qn the 16th November 1871, the Civil Court passed 
its revised decree, after taking evidence, dismissing the suit 
with costs; the issues settled being, first, whether the bond A 
had been obtained from the defendant under undue influence 
and threats of the plaintiff or his people or not? and secondly 
whether the bond had been given without any consideration? 

The plaintiff appealed to the High Court, who, on the 3rd 
June 1872, dismissed the appeal (1). The plaintiff then prefer- 
red the present appeal to Her Majesty in Council. 


Mr. Kay, Q.C., and Mr. Mayne, for the appellant, with 
reference to the consideration for the bond, contended that the 
abandonment of the transaction evidenced by the agreement of 
21st December 1866 was a sufficient consideration to support a 
fresh contract with the respondent who accepted such abandon- 
ment. There was reasonable ground for the claim under that 


(1) 7 Mad. H. ©. Bep. 86. 
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agreement, or at least the appellant believed his claim to be valid, 
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and therefore the case is within the principle of the cases of Cuxpampara 


Cook v. Wright (1) and Calligher v. Bischoffsheim (2). The 
appellant accepted the respondent as his debtor, although he 
kept the widow’s bond as collateral security; this amounts to 
novation. The acceptance of a new debtor is the discharge of 
an old one; see Spencer’s case (3). With regard to the issue 
as to undue influence and threats, there were no fiduciary 
relations between the appellant aud respondent, which is an 
essential element in cases where relief is given against undue 
influence—Lyons v. Home (4). Moreover, a threat to exercise 
a legal right is not a threat against which a Court will relieve— 
Pothier on Obligations, p. 18. If there has been a failure 
of consideration, such failure resulted ‘from the respondent 
repudiating the razinama, and the respondent cannot take 
advantage of his own act for that purpose—Stray v. Russell (5). 
The bond at least is security to cover actual advances made 
under it whether for costs or maintenance; it would be so 
even ifthe English law of champerty , were applicable (which 
it is not)—Wood v. Downes (6). The transaction and bond 
cannot be set aside without restoring the appellant to his origi- 
nal position—Oldershaw v. King (7), Wilson v. Coupland (8), 
Israel v. Douglas (9), and Price v. Easton (10). 


Mr. Leith, Q.C., and Mr. T. B. Norton, for the respondent, 
contended that the whole transaction was tainted with fraud, 
and that the bond was no security even for advances made. No 
consideration had been proved; the agreement was against 
public policy, and had.been extorted by undue influence and 
threats. The law of champerty as applicable in India differs 
from that administered in England. The Courts there regard 
the substance of the transaction, and take into consideration 
the question whether there has been a bond jide intention 


(1) 1 B. & S., 559. ` (6) 18 Ves., 120. 
(2) L. R., 6 Q. B., 449. (7) 2 H. & N., 517. 
(3) L. R., 6 Ch., 362. (8) 5 B. & A., 228. 
(4) L. R. 6 Eq, 655.. (9) 1 H. BI., 239. 


(5) 28 L. J. (Q. B.), 279; S. O. in (10) 4B. & Ad. 433 
Ex. Ch., 29 L. J. (Q. B.), 118. 
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to acquire property, or whether the intention is to promote 
Caroansana litigation or to profit by inequitable or unconscionable bargains— 
Fischer v. Kamala Naicker (1), Sheikh Abed Hossein v. Lalla 


(1) 8 Moore’s I. A.,170; see 1 Mad, 
H. C. Rep., 158. 
(2) Before Mr. Justice Kemp and 
Mr. Justice E. Jackson, 
SHEIKH ABED HOSSEIN (PLAINTILF) v. 
LALLA RAMSARAN AND OTHERS 
(DxerempaxtTs).* 


The 8rd May 1870. 


Champerty— Unconrscionable 
» Agreement. 


Mr. C. Gregory for the appellant. 


Baboos Debender Narain Bose and 
Kishen Sukha Mookerjee for the 
respondenta, 

The following judgments were deli- 

~red: — 

Kxup, J.—The plaintiff in this case 
is a mukhtar of the Moznfferpore 
Zilla. His allegation is that the 
defendants, having occasion to bring 
g suit to set aside certain alienations 
made by their father, and being 
straightened for means, applied to him, 

. the plaintiff, and entered into an 
arrangement with him that he, the 
plaintiff, should carry on the suit on 
their behalf, furnishing all the ex- 
penses of the suit, and that in the 
event of success he, the plaintiff, was 
to receive a moiety of certain proper- 
tiesi This was the first arrangement 
made, This arrangement,it is said, was 
reduced to writing, and it is alleged 
that a rough copy of the arrangement, 
and a piece of blank stamp paper 
bearing the signatures of the two 
defendants, were made over to a third 
party, Goodur Sahoy, on the under- 
standing that if the High Court 


Ramsaran (2). It is unnecessary that a fiduciary yelation 


pronounced in favor of the defendants’ 
claim in the suit to set aside the 
alienations made by their father, the 
deed was to be copied out fair on the 
blank stamp paper and made over to 
the plaintiff I will mention here that 
the alleged original agreement was 
admittedly, as far as the plaintiff's 
allegation is concerned, departed from; 
and subsequently, ittis alleged by the 
plaintiff, the panties agreed that the 
sumof Rs. 2,000, which plaintiff alleged 
he had expended for the purposes of 
the suit brought by the defendants, 
was to represent the consideration- 
money for which the defendants 
were to give to the plaintiff an istim- 
rari mukarrari lease of a share in 
certain properties, one amongst these 
properties being the mauza in which 
their own family residence is situated. 
It appears that on ‘a former occasion 
the plaintiffin bringing his suit was 
met by a plea of under-valuation by 
the defendants. The plaintiff then 
prudently withdrew his suit, and has 
now brought it valuing it at Rs. 800, 
being one year’s profits of the disputed 
property. Now in a case of this 
description where the plaintiff who is 
a mukhtar of a Court, claims to be 
entitled to carry into specific perform- 
ance an agreement alleged to have 
been entered into by him and the 
defendants, which agreement savours 
of champerty, it is necessary that such 
a claim should be certain, fair, and 
just in all its parts. In the case before 
us we have a mukhtar who asks the 
Court to believe that he advanced 


* Regular Appeal, No. 26 of 1878, against a decree of the Sudder Ameen of Tirhoot, 
dated the 10th July 1870, transferred to the file of the High Court by order of the 15th 
February 1870, in Special Appeal, No. 2016 of 1869, 
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should gubsist between the parties in order to render void a 
transaction such as this—Lyons v. Home (1), 'Harl of Aylesford Cagpanpana 


v. Morris (2), . 


Rs. 2,000 in carrying on a litigation 
on behalf of the defendants which 
was successful in special appeal, the 
costs of the special appeal being only 
Rs, 12 and some annas. Of this sam 
of Rs. 2,000 said to have been ex- 
pended, we have no account whatever. 
The plaintiff was examined, and out 
of Ra. 2,000 he can account for only 
Rs. 110, namely, the initiatory stamp 
of Rs. 50 and vakeel’s fees amounting 
to Rs. 60 or 65. We have also what 
is clear from his own admission that 
the mukhtar entered intoa transaction 
in which a blank stamp paper was 
alleged to have been signed by the 
defendants, which was subsequently 
followed up by a deed purporting to 
be an tstimrart mukarrari lease of 
properties yielding, according to the 
plaintiff's own admission, profits to the 
amount of Rs. 800 per annum; so that 

n if we could believe the plaintiff's 
ee he had spent Bs. 2,000 in 
litigating the defendant's suit, he has 
obtained from them property which at 
ten years’ purchase,—and that is about 
the lowest valuation to be put upon 
property of this description —is worth 
Rs. 8,000, as a retura for his money 
and labor. 

We have carefully considered the 
evidence in this case which has read 
to us in detail; indeed we have 
given the plaintiff the benefit of 
having hig special appeal turned into 
a regular appeal in order that the 
whole of the evidence pro and con 
might be carefally considered by the 
Court ;—and the result is that there is 
in my opinion no evidence that the 


(a) 9 W. Ra 


rough draft which the witness Sham 
Narain Singh, the vakeel on part of 
the plaintiff, says he drew out, was 
drawn up in the presence of the defend- 
ants or with their consent. It may 
be, and we think it appears from the 
whole of the evidence,—nor indeed is 
it seriously denied by the pleader for 
the defendants,—that the plaintiff, 
being a speculative mukhtar, may have 
advanced small sums, and may have 
given some portions of his time in look- 
ing after and conducting this litigatic ~. 
If he has any claim on that sco” „e 
ought to have brought this suit for 
moneys advanced and for remuneration 
for his labor devoted to the onse. 

His suit in the present shape is not a 
fair and just demand, but a hard and 
unconscionable bargain which no 
Court of Equity will tolerate for a 
moment. Both the Courts below 
have considered, this case to be one 
which the plaintiff cannotsustain. The 
Judge was of opinion that the čase 
savoured of champerty, and he refers 
to a judgment of the learned Chief 
Justice Sir Barnes Peacock in the case 
of Brojo Kishoree Dassee v. Sreenath 
Bose (1), in which that learned Judge 
held that although “ he did not mean 
to say that the law of champerty is a 
law applicable to the mofussil, still he 
thought that the Courts would be 
exercising a very unsound discretion 
and would be acting upon a very 
erroneous principle if they would allow 
a stranger to.interfere in family affairs, 


(1) L. R., 6 Eq, 655. 
(2) L. R., 8 Ch., 484. 


463, at p, 467. 
67 
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Mr. Kay, Q.C., in reply. 
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The judgment of their LoRDsHIrs was delivered by 


Sir James Cotvity.—In this case the appellant sued the 
respondent, who was the zemiudar of Marungapury, to recover 


onan agreement between him and the 
real heirs that, if he could establish 
their claim, he would be entitled to a 
share of the estate.”. The present 
case being one in which a Mahomedan 
speculative mukhtar has chosen to 
interfere in the family affairs of a 
Hindu family, in which he has 
thought proper to advance, as he says, 
the money to carry on the suit to 
set aside the alienations made by the 
defendants’ father, on the understand- 
ing that he was to be entitled to a 
share of the estate so recovered from 
the purchasers in the event of the 
success of the heirs, we think that we 
should be exercising a very unsound 
discretion and acting upon very erro- 
neous principles were we to counte- 
nance a suit of this description. 

The suit of the plaintiff and this 
appeal are dismissed with costs of 
all the Courts bearing interest at 6 
per cent. 


E. Jackson, J.—I wish only to say 
that I quite concur in the decision 
passed by my learned colleague and 
in the reasons given by him. When 
the case was before this Court in 
special appeal, it seemed to me that 
the decision of the lower Appellate 
Court had been passed against the 
evidence in the case, and it was on 
that account, and because the evidence 
consisted of the depositions of a large 
number of witnesses and was in some 
confusion, that the hearing of the 
regular appeal was transferred to 
this Court. The case has now been 


fally heard, and the whole of the 
evidence gone into. [ am now satis- 
fied upon that evidence that the 
plaintiff ought not to get a decree, 
and that it is the case, os the 
defendants stated in their written 
statement, that they never entered 
into this contract at all. There was 
undoubtedly some talk of giving the 
plaintiff a maurusi lease of some 
of the lands in suit; but even upon 
the evidence it is not shown that 
anything was settled as regards the 
mukarrari rent, and of course in 
giving a mukarrari one of the most 
important things to be settled is the 
amount of rent to which the mukar- 
raridar shall be liable. The mukarrari 
potta seems to have been drawn 
up actually by the plaintiff him- 
self, and he, I suppose, must have 
put in the amount of fent which he 
wanted to pay, and afterwards the 
draft was fair copied on the blank 
stamp, which purports to have been 
signed by the defendants, without the 
consent of the defendants, in the 
absence of the defendants, and 
without any instructions from them, 
and it appears even to have been 
signed by the witnesses in the absence 
of the defendants. The manner in 
which all these proceedings have been 
carried on raises grave suspicions 
against the transaction: and the result 
of that transaction would appear to 
be, that for a very inconsiderable and 
trifling sum a valuable and large 
property would, in the course of the 
litigation regarding it, pass from the 
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the amount alleged to be due upon a bond, the material portion 1874 

of which was as follows:—(His Lordship read the portion of Ongpanpana 
š HETTY 

the bond set out, ante, p. 513, and continued :)—The respondent v. 


was the younger brother of the late zemindar or polligar of TSN 
Marungapury. He seems to have been treated as heir presump- oe 
tive by his brother. Immediately upon his brother’s death he Names. 
was recognized by the authorities as the zemindar; and, 
being a minor, he and his estate were placed under the guard- , 
ianship of the Court of Wards. It is stated in the judg- 
ments,—and, if the record in the former suit which has been 
recently before the Court is looked at, is amply appears,—that the 
widows themselves also recognized in the first instance this boy 
as the heir. And even without going out of the record, it 
appears upon what is strictly in evidence in this case, that for 
two years they acquiesced in his recognition by the Government 
as heir, and received at the hands of the Collector, who was exer- 
cising the power of the Court of Wards, certain sums by way 
of maintenance. In December 1866 a change came over them. 
The plaintiff in this suit then came upon the stage, and the 
agreement which is marked B was executed on the 21st day of 
that month, It is an agreement of a very singular nature, and 
the material portions of it are these: —(His Lordship, after reading 
the portions set out, ante, p. 510, continued :)—It appears then 
that these ladies having changed their mind, and determined to 
claim the estate as the heirs of the late zemindar, for that 
purpose put themselves wholly into the power and into the 
hands of the plaintiff; that they agreed to pay him on demand 
the moneys to be advanced with interest at the rates to be 
provided for in the bonds which the agreement contemplated 
they would give the plaintiff for the advances when made; 
that they further agreed that if they succeeded in the suit they 
would pay him a lakh of rupees and a moiety of the surplus col- 


defendants into the hands of their would be a just remuneration for his 
law agent who was conducting that services, 

litigation. There is nothing to show I am not satisfied that the defend. 
that the expense of that litigation ants ever entered into the contract 
amounted to anything like the sum set up, and I would also dismiss 
stated by the plaintif, or that it this appeal with costs. 
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lections, mortgaging the zemindari to secure those payments ; 


CREDAMBARA that they would do nothing in the suit or otherwise without his 


v. 
RENJA 
KRISHNA - 
Murnu VIRA. 
Puowansa 
NAER. 


consent; and that if they violated, the agreement, they should at 
once become liable to pay both the principal and interest due on 
the loan bonds, and also the lakh of rupees and the amount of the 
surplus collections remaining with the Court of Wards on that 
day. 

Under this stringent agreement the suit No. 30 of 1868 was 
instituted in their names; but it is impossible to read the agree- 
ment and to know anything of the manner in which litigation is 
conducted in India’ without seeing that, although the suit was 
carried on in the name of the ladies, the whole management of 
it was committed to the plaintiff, and that he was, as was repre- 
sented in the argument, the real dominus -litis, It further 
appears that but one bond was executed by the widows under 


this agreement, viz., the bond which is dated the 26th of May 


1867, and purports to be a bond for securing the repayment of 
the sum of Rs, 20,000 (the amount of the plaintiffs advances up 
to that time), with interest at 12 per centum per annum. The 
principal, if not the only, question raised in the suit by the 
widows was the legitimacy of their husban@’s younger brother. 
The family being a, joint Hindu family, he,if legitimate, was 
unquestionably entitled to the zemindari as the heir preferable to 
the widows. A further question was, however, raised by the 
Collector who defended the suit as guardian of the minor 
zemindar, viz., whether the polliam was an hereditary estate at 
all, or one the succession to which, upon the death of the actual 
polligar, was determinable by Government. The suit being in 
that state, the boy, having attained the age of eighteen, which is 
the age fixed by the Regulations for the majority of a zemindar (1), 
was put by the Court of Wards into possession of his estate, 
and made a formal defendant; and immediately upon, or very 
shortly after that, the transactions which are in question in this 
suit took place. We find the dates given in the judgment of 
the Judge, Mr. Davidson, and there is no doubt about them. 
The defendant was installed as zemindar on the 23rd of July; 


(1) See Madras Regulation V of 1804, s. 4. 
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on the 2nd of August 1869 he had notice that he had been 
made supplemental defendant to the suit. The suit was fixed 
for hearing on the 16th; and.on the llth, in anticipation of 
that hearing, certain commissioners were sent to Marungapury 
by the Court, in order to examine the widows, who, of course, 
were parda women. The widows seem then to have become 
desirous of settling and compromising their suit, and the 
terms upon which they were willing to compromise were finally 
embodied in, a razinama. Those terms, however, did not 
include any subsidiary arrangement to be made in respect of 
the money which was due from them to the plaintiff; the 
razinama only expressed that they were willing to consent to 
the dismissal of their suit upon the terms of their having 
assigned to them certain villages by way of maintenance, and 
each party paying his own costs. ' 

As to what took place on the 11th and the subsequent days, 
there is a considerable conflict of testimony; but their Lordships, 
adverting to what was said by Mr. Davidson, the Judge, as 
to the credit due to the witnesses on either side, and particularly 
as to the manner in which the zemindar gave his evidence, and 
to the fact that the finding of the learned Judge has been 

.adopted by the superior Court, have no doubt that it is their 
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duty, upon any matter of fact upon which the testimony is - 


conflicting, to adopt the finding of the Zilla Judge. It must, 
therefore, be taken as found, that on the 12th, when the first 
negotiation for the compromise took place, there were present 
on that occasion not only the vakeels and agents of the nominal 
parties to the suit, but certain persons acting on behalf of, or as 
agents for, the appellant; that the latter then contended that 
the compromise could not be carried into effect without their 
principal’s consent; that a large sum of money was due from 
the ladies to him; that something was to be paid to him in 
respect of his interest under the agreement, and that it lay upon 
the zemindar to make those payments. It must further be taken 
to be found that, although Lekamani, the principal widow, stated 
that the sum due to the plaintiff was small, his agents made use 
of threats to the respondent to the effect that, unless he would 
make himself liable for money to the amount of Ris. 62,000, the 
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consent of the plaintiff to the compromise would be refused; 
that the case would go on, and would probably terminate in the 
loss of his zemindari. Their Lerdships cannot doubt that such 
threats were used; that the note for Rs. 62,000 was given by 
the respondent in consequence of them, and that that note was 
not given, as it has been once or twice represented in the 
argument, to Lekamani or anybody on Lekamani’s behalf, but 
was given to Runga Iyengar, who was one of the persons acting 
ou behalf of the plaintiff. 

The note having been thus given and obtained on the 12th, 
the razinama was signed by Lekamani and the respondent 
on the 13th. In the meantime a messenger had been sent from 
Marungapury to bring the plaintiff from Shivagunga, where he 
seems to have resided. It is stated that he was sent for on the 
llth, but that he did not arrive until the evening of the 14th. 
On the 15th there was a further transaction. ` He asserted that 
Rs. 62,000 was not a sufficient satisfaction of his claims, and 
that he must have Rs. 67,000. As to what then took place, 
there is again a considerable conflict of evidence. It is sworn 
by him and by his witnesses that some examination of his 
accounts was made; that by the account sd rendered, it appeared 
that he had actually advanced to the ladies Rs. 58,000, although 
a bond had been taken for only Rs. 20,000; that he estimated 
the compensation to be allowed for the further benefit which, if 
the suit had been successful, he might have derived under the 
agreement B, at the sum of Rs. 13,000 odd ; that the Rs. 67,000 
were compounded of those two sums, and that the respond- 
ent voluntarily executed the bond A for that amount. On 
the other hand,the case made for the respondent (which is 
deposed to both by him and his witnesses) is that there was no 
rendering of accounts at all; that there was merely a demand 
for Rs. 67,000 instead of the Rs. 62,000; and that the plaintiff 
himself then renewed the threats, which had been previously 
made by his agents. 

Some but not all of the witnesses say “that he threatened, if 
his demand was not acceded to, not only to go on with the 
pending suit, but also to sue on the note of hand for Ra. 62,000. 
All, however, speak to threats to the effect that he would go on 
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with the suit, that he would carry it through all the Courts up 


623 


1874 


to this board, and that the result to the young zemindar would Crroawsana 


probably be the loss of his zentindari and the ruin which’ had 
fallen upon other zemindars; they also swear that the respond- 
ent in vain asked for time to consult the Collector who had so 
recently been his guardian, and that, under the pressure so put 
upon him, he was induced to execute the bond for Rs. 67,000. 

Their Lordships have already said that when the evidence is 
conflicting, they must adopt the view which was taken of it by 
the Judge, Mr. Davidson. They must, therefore, hold not only 
that the respondent acted under the pressure of the threats 
deposed to, but, upon the material question whether any 
accounts were rendered, that there was no accounting at all,—that 
the sum for which the bond was given was an arbitrary sum 
fixéd by the plaintiff as the amount for which he would be 
content to allow the arrangement between the widows and the 
zemindar to be carried out. It may be observed that the bond 
as drawn out, is not altogether consistent with the story told by 
the plaintiff himself, since on the face of it the Rs. 67,000 would 
appear to be the balance found to be due in respect of advances, 
for maintenance, and for costs; whereas upon the statement 

‘and admission of the plaintiff himself, it included the sum of 
Rs. 13,000 and odd as a compensation for that contingent 
advantage which he was to derive under the agreement B, in 
the event of the success of the suit. 

It may be well to state what afterwards took place before 
considering the legal effect of these transactions. On the 16th 
of August the suit came on for hearing; the razinama was 
then presented, but Mr. Norton, who had been counsel for the 
Collector, as guardian of the infant, and who appeared on that 
day as counsel for the zemindar, now adult, before the razinama 
was filed and acted upon, prayed for an adjournment. That was 
granted, and on the 31st of August the case came on for final 
hearing. Mr. Norton then, as Advocate-General, acting for the 
Collector alone and not for the zemindar, raised the question 
which was lately before their Lordships and was then finally 
decided, viz., that the estate was not hereditary; that the 
nomination of the infant zemindar as the next zemindar was an 
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‘1874  notof State with which the Municipal Court had nothing to do; 
ae aud upon that plea, which must now be taken to be _ungustain- 
EN able, the Judge dismissed the plàintiff’s claim, directing her to 
Krisuxa pay all the costs. Lekamani then appealed against that decision. 
gno VA No doubt, she might have acquiesced in the title of the zemin- 
Namen dar, and they might have privately carried out the arrangements, 
supposing they were to be carried out, upon which they had 
previously agreed. However, she saw fit to appeal; but by her 
appeal she sought only that the decree, instead of being the 
decree that was made, should be a decree framed in consonance 
with the razinama. In this she did not go beyond her rights. 
The respondent appeared upon the appeal by his counsel, and 
treated the razinama as a thing altogether gone, and by. which 
he was no longer bound. The High Court seems to have consi- 
dered that that was so, and that the razinama was to be'dut 
of the case. They dealt with the ground upon which the suit 
had been dismissed, and finally decided, in a very elaborate 
judgment which has since been confirmed by Her Majesty in 
Council, that there was nothing in that ground; that the estate 
must be taken to be an hereditary estate, and that the succession 
to it was to be determined by the Civil Courts according to the 
ordinary law of inheritance. They then gave the widow time 
to consider whether she would press her suit, and have the case 
remanded in order that the issue as to the legitimacy of the 
respondent might be regularly tried. The widow elected to 
have that issue tried, The case was remanded, and the 
respondent was found to be legitimate. The widow afterwards 
appealed against that decision to Her Majesty in Council,-and 
her appeal upon that point was dismissed. Therefore, the question 
of the legitimacy was fought out between the parties to the 

bitter end. 

Now, upon the transactions which took place between the 11th 
and* 16th August, several questions have been raised. The 
issues settled in this suit were in effect whether there was any 
consideration for the bond; and whether the bond had been ° 
obtained by such undue pressure and threats as were sufficient 
to vitiate the contract. , And the principal questions which have 
been argued at the bar are, first, whether there was sufficient 
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consideration for the bond; next, whether, if there were, there 
had not been a failure of that consideration; and thirdly, whether 
the plea impeaching the bond*on the ground of pressure and 
threats could be supported. 

Upon the first point their Lordships will assume, at all events 
for the sake of argument, that if the transaction had been 
between parties dealing with each other at arms’ length, and 
unaffected by any of the circumstances on which the third plea 
is founded, there would have been a sufficient legal consideration 
to support the bond. : 

Assuming, however, that there was a real substantial-debt 
due to the appellant from the women on an agreement to which 
no objection could have been taken; that there was a bond fide 
arrangement by which the widows were to have their suit 
dismissed; and that one term of that arrangement was that 
they should be relieved of the debt due to the plaintif, — 
their Lordships must observe that they agree with the Judges 
of the High Court in holding that the transaction would hardly 
amount to what is called a “novation.” It was not a trans- 
action by which the widows were altogether released from 
the debt which they had incurred to the plaintiff, nor was 
the plaintiffs position altered by reason of his having lost his 
remedy against them. It appears upon .the face of the bond, 
that-he was to retain his securities against them until the bond 
was satisfied; and that the contract on his part was, in fact, 
- rather au agreement to abandon his remedy against them on the 
payment of the Rs. 67,000 than an actual abandonment at the 
time of the transaction, 

The question which has been raised as to the failure of consi- 
deration, if it were necessary to determine it, might present 
some difficulty. It is quite clear that the respondent never got 
the benefit of that for which he stipulated; that circumstances 
prevented the razinama from being acted upon; and that in 
the events which afterwards took place he was exposed to have 
` his title questioned and carried up to the Court of ultimate 
appeal, just in the same way as it would have been litigated had 
the razinama never been executed. On the other hand, there 
is, no doubt, a good deal of truth in the argument of Mr. Mayne 
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to the effect that the failure of consideration was in some degree 
due to the respondent himself; and that if, when the widow had 
appealed from the first decision in her suit and claimed the 
benefit of the razinama, he had joined in also asking for the 
benefit of the razinama, the whole transaction might have 
been carried out as the parties had originally intended it should 
be. - It is, however, unnecessary to decide thiq question, since 
it appears to their Lordships that the respondent is entitled to 
succeed on the other issue settled in this suit. 

What was really the position of the parties? Here was a man 
who had originally nothing at all to do with this family. All 
the members of the family appear at first to have been agreed 
that this young boy was the true heir to the zemindari, The 
widows afterwards, then, either of their own mere motion, or at 
the instigation of the plaintiff or his agents, determined to dis- 
pute that title. They next deprived themselves of all freedom 
of action with respect to the suit which they thought fit to bring, 
by giving the interest and the powers which are given by the 
agreement B to the plaintiff. 

With respect to the law of champerty or maintenance, it must 
be admitted, and indeed it is admitted in many decided cases, 
that the law in India is not the same as it is in England. The 
Statate of Champerty, being part of the Statute Law of England, 
has of course no effect in the mofussil of India; and the Courts 
of India do admit the validity of many transactions of that 
nature, which would not be recognized or treated as valid by 
the Courts in England. On the other hand, the cases cited 
show that the Indian Courts will not sanction every description 
of maintenance. Probably, the true principle is that stated by 
Sir Barnes Peacock in the course of the argument, viz., that 
administering, as they are bound to administer, justice ‘accord- 
ing to the broad principles of equity and good conscience, those 
Courts will consider whether the transaction is merely the 
acquisition of an interest in the subject of litigation bond fide 
entered into, or whether it is an unfair or illegitimate trans- 
action got up for the purpose merely of spoil, or of liti- 
gation, disturbing the peace of families, and carried on from 
a corrupt or other improper motive. Now, looking at all 
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the facts of this case, their Lordships think it iè éxtremely — 1874 
doubtful whether the plaintiff could have recovered on this CRD Lie 


: . RITY 

agreement if the question had arisen between the widows vo 
x RENJA 

and the plaintiff after he had got the estate for them; whe-  Krisuwa 


a 8 ° M v 
ther, upon the principle laid down by Peacock, C.J., in Puomansa 


Brojo Kishoree Dassee v. Sreenath Bose (1), cited by Kemp, J., = 
in the case of Sheikh Abed Hossein v. Lalla Ramsaran (2), 
the Courts might not have refused to enforce such an agree- 
ment. The principle laid down by the learned Judge was 
that, although the law of champerty was not a law appli- 
cable to the mofussil, the Courts would be exercising a very 
unsound discretion, and acting on a very erroneous prin- 
ciple, if they were to allow a stranger to interfere in family 
affairs, by an agreement betweeri him and the real heirs that 
if he should establish their claim he should be entitled toa 
share of the estate. Nor, in holding that such an agreement 
could not be enforced, would the Courts, as it seems to their 
Lordships, be running counter to what was decided by this 
Committee in the case of Fischer v. Kamala Naicker (3); for the 
judgment there assumes that if the agreement is something 
against good policy and justice, something tending to promote 
unnecessary litigation, something that in the legal sense is im- 
moral, it cannot be supported. But it is not necessary for their 
‘Lordships to decide a question which has not arisen, viz., what 
would have been the rights of the appellant as against the 
widows. It is sufficient for them to say that they are dealing 
with a person who had got up, or at all events intervened in, a 
suit with which he had no necessary concern; who had made 
himself dominus litis in that suit, and had acquired over thé 
plaintiffs in it the power of preventing them from doing what 
they felt to be right and just; and from interested and corrupt 
motives was exercising that power. The zemindar must bé 
taken to have been the legitimate heir; and even if the widows 
had bond fide entered into the litigation to dispute that legiti- 
macy, itis perfectly clear that at the time when this transaction 
took place, they had come to a better mind, and had satisfied 


(1) 9 W. R., 463. (2) Ante, p.616 note. 
(8) 8 Moore's I. A., 170. 
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themselves that the right thing as regarded the boy and as 


Cain AMBARA yecarded the family was to acquiesce in his title, to admit his 


Murnu Vina 


legitimacy, and to allow him to remain zemindar. 
Their Lordships think it would be contrary to every sound 


Puomansa principle of justice and of policy to permit a person who had 
Naser. 


acquired this sort of irregular interest in a suit, and a power 
which cannot be, safely conceded to any speculator, to make 
his power of preventing a family arrangement so just and proper 
from being carried into effect the means of extorting a large 
sum of money from the person whose title had been unjustly 
challenged. The case, however, does not rest here. The trans- 
action was not one entered into between two persons, each of 
whom was čapable of taking care of himself. Here was a boy 
of eighteen without proper counsel or assistance; for such of his 
servants as gave him any ađvice thought with him that he 
should do nothing until he could see the Collector; and his 
vakeel, who is represented as his legal adviser in the matter, 
disowns having given him any counsel, and has been treated as 
having failed in his duty in refusing that counsel. There is, 
moreover, clear evidence that he was threatened with tħe con- 
sequences of not immediately acquiescing in the plaintiffs 
demand; that these threats were addressed by a powerful man 
to a boy, and were therefore likely to disturb his.mind and 
render him incapable of acting as a free agent. Whoever has 
had to do with litigation in India must know that such threats 
are of far greater weight there than they would be in this country. 
This suit was one in which the legitimacy of the respondent was 
called in question ; and the person threatening was a person con- 
versant with law-suits—a person of great wealth and great 
power; and we all know how easy it is in India, upon such an 
issue as that, to get up any amount of false evidence, and that 
it is not because a man has a true case that he is sure to bring 
it to a successful issue. Their Lordships think the Judges of 
the High Court have rather understated the case when they 
treated the threats as threats only of consequences perfectly 
legal; for (putting aside the threat as to suing on the note for 
Rs. 62,000, which is not so satisfactorily proved as the others,) 
they think that the threats proved may well be taken to be 
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threats of carrying on the litigation against the respondent per 
fas aut nefas. In any case they were threats which overcame 
his free-will, and induced him, contrary to his own judgment 
and his own sense of right, and without any evidence that any 
‘such sum as was claimed was due, to execute the bond extorted 
from him. l 

That being their Lordships’ view, they think that the Court 
below was right in holding that the bond cannot stand against 
the respondent. Itis not necessary to go into the question, 
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which has been argued on both sides, as to the power of the . 


Court to make the bond stand as a security for what may really 
have been advanced. It is not necessary to consider whether in 
@ suit ‘brought to enforce a fraudulent deed against a person 
from whom something is justly due, a Court of Justice ought to 


exercise the power of saying that such a deed shall stand as. 


security for what is really due; because in this case, but for 
the bond which was thus extorted from him, nothing was ever 
due from the respondent to the appellant, and there existed no 
privity of contract between them. 


Upon these grounds their Lordships think that the decisions. 


of the Courts below, now under appeal, were right, and they 
must humbly advise Her Majesty to affirm them, and to dismiss 
this appeal with costa. 

: Appeal dismissed. 


Agents for the appellant: Messrs. Jones, Blarland, and Son. 


Agents for the respondent: Messrs. Gregory, Roweliffe, 


Roweliffe, and Rawle, 
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Before Sir Richard Couch, Kt, Chief Justice, and Mr. Justice Pontifex. 





1874 CHUNDERKANT MOOKERJEE (Deranpaxr) v. RAMCOOMAR 
April 18, 19, KOONDU anv anoruen (PLAINTIF¥S). 
May 28. i , 


Champerty and Maintenance— Malicious Procedure—Reasonable and Probable 
Cause—Agreement against Public Policy—Practice—Security for Costs by a 
` Person not a Party to the Suit. 


In a deed dated 17th July 1867 it was recited that A was entitled to certain 
property then in possession of D and E, and that A, and B, her husband, 
“ having no funds to adopt or to commence legal proceedings” for the recovery’ 
of the property, had applied to C to assist them in‘commencing and conducting 
the necessary suits and to make all the requisite disbursements connected 
therewith until their final termination, aud that C had agreed to do so, and 
also as A and B had “no means whatever,” to pay to them or the survivor 
Rs, 150 a month until the final termination of the litigation, Then followed 
the appointment by A and B of C to be their attorney to institute and 
prosecute all necessary suits, to sign all papers and documents, to receive all 
moneys and take possession of all lands, &c., to which A and B might become 
entitled to under any decree or order that might be made, and to appoint 
attorneys and vakeels. C then covenanted to institute and prosecute the neces- 
sary suite and to make the necessary advances and payments and to pay Rs. 160 
a month to A and B. Then it was agreed that out of the moneys or proceeds of 

' lands, &c., recovered, C should, in the first place, retain and reimburse himself all 
edvances and payments made by him with interest thereon at 12 per cent.; inthe 
second place, retain to himself by way of remuneration for his trouble and risk, 
one-third of the nett proceeds of the litigation; and, in the third place, makeover 

- the remaining two-thirds to A and B. A’and Bcovenanted not to intermeddle 
with C in prosecuting the litigation, that they would render him all pcasible 
aseistance, and that the power òf attorney given by them to C should be 
irrevocable so long as he prosecuted the litigation and paid the monthly 
allowance of Rs. 160. It waa provided, however, that if B wished to devote'all 
his time thereto, he might have the management of the litigation, but under 
the control of C; and that A and B might revoke the power of attorney on 
repayment to C of all money advanced by him with interest at 12 per cent; 
and the sum of Rs. 2,000 by way of liquidated damages, A power was also 
reserved to A and B to compromise, but only with the consent of C, unless the 
sum to be received on the compromise should exceed the total amount of 
C's advances with interest at 12 per cent, 
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In pursuance of this agreement a suit was instituted in the names of A and 1874 
B agninat D and Æ to recover possession of the property. This suit was by CHONDERRART 
the High Court decreed in the plaintiff's favor, but was, on appeal, dismissed ee 
by the Privy Council with costs. While the suit was in the Court of first Pamoooaan 
instance, D and # applied to have C added as a party. This application was 
refused, and D and E did not appeal from that refusal. 

Pending the litigation, A and B brought a suit against D and E for wasilat, 
and obtained a decree. On the 21st September A and B executed n memo- 
randum of agreement, whereby C purchased all’ their rights in the two suits 
brought by them against D and E. D and E now brought a suit against C, 
alleging that they had suffered loss and damage by the litigation instituted by 
A and B; that C was guilty of champerty and maintenance; that the litigation 
‘was commenced and continued maliciously by C in the names of persons who 
had no legal or equitable right, and without rensonable or probable cause; that 
the agreement of 17th July 1867 was illegal and contrary to public policy ; that 
the litigation was carried on by C at his own expense and for his own benefit; 
and that C was the real mover in the proceedings and illegally used the proces 
dure of the Court to the damage and injury of the plaintiffs, 

Held, in the Court below and on appeal, that there was reasonable and 
probable canse for the institution of the wasilat suit brought by A and B 
against D and E. 

Held by Macrusnson, J.—That the agreement of July 1867 was illegal and 
against public policy, as also were the subsequent institution and maintaining 
of the suit against D and E by C: and that the plaintiffs were entitled to 
recover from C the loss they hud sustained by reason of the suits which he 
(substantially only for his own benefit) had maintained against them. 

Held, on appeal (reversing the decision of the Court below), that the suit 
was not maintainable. ‘he English Statutes with regard to champerty and 
maintenance do not apply to India. In England champerty and maintenance 
were offences punishable by the Common Law; and the ground on which an’ 
action is allowed in England,—viz., that C had been guilty of an offence by 
which the plaintiff had suffered damage,—does not exist in India ‘The only 
ground on which agreements which savour of champerty or maintenance 
are held to be void in this country is that they are contrary to public ; 
policy. Assuming that the agreement of July 1867 was a valid one, and 
that C did thereby acquire an interest in the subject-matter of the suit, 
and supplied the means of carrying it on, such acts did not entitle the 
plaintiffs to maintain the present suit, or to recover against C the costs of 
the former suit. C ought to have been made a co-plaintiff with A and B in 
the former suit, or he ought to have been called upon to give security for the 
costs of that suit. 


APPEAL from “a judgment and decree of Macpherson, J., 
dated the 30th day, of Maich 1874. 


532 


1874 


CHUNDERKANT 


MOOKERJER 
v. 
"RAMCOOMAR 
KooNDU, 


, BENGAL LAW REPORTS. [VOL. XII. 


The facts of the case are fully set out in the judgment of 


MACPHERSON, J.—The plainjiffs seek to recover damages 
from the defendant for injuries caused to them by him by means 
of certain litigation carried on against them by or in the names 
of one John McQueen and his wife, 

The whole litigation was, in fact, conducted by the defendant 
in the name of the McQueens, but at his own expense, under an 
agreement entered into between them and the defendant on the 
17th of July 1867, That agreement is embodied in an inden- 
ture, in which it is recited that Mrs. McQueen is entitled to 
certain property in Howrah, then in the possession of the 
Koondus (the now plaintiffs); that the McQueens “having no 
funds wherewith to adopt or commence any legal proceedings” 
for the recovery of the property, had applied to the defendant 
to assist them in commencing and conducting the necessary 
suits, and to ~ <xe all the requisite advances and disbursements 
connected ry _.ewith until their final’ termination; and that the 
defendan’ had agreed to do so, and also, as the McQueens had 
“no means whatever,” to pay to them or the survivor Rs. 150 a 
month until the final termination of the litigation. The 
McQueens then (by the deed) appoint the defendant their 
attorney to institute and prosecute all necessary suits, to sign all 
papers and documents, to receive all moneys and take possession 
of all lands, &c., to which the McQueens may become entitled 
under any decree or order that may be made, and to appoint 
attorneys and vakeels, &c.; and the defendant covenants to 
institute and prosecute the necessary suits and proceedings, and , 
to make all requisite advances and payments, and to pay the 


* McQueens Rs. 160 a month during the pendency of the suits, 


Then it is agreed that out of the moneys or proceeds of lands, 
&c., recovered,.the defendant shall, in the first place, retain and 
reimburse himself all advances and payments made by him, with 
interest thereon at 12 per cent.; in the second place, retain to 
himself, by way of remuneration for his trouble and risk, one- 
third of the nett proceeds of the litigation (after repaying 
himself with 12 per cent.); and, in the third place, make over 
the remaining two-thirds to the McQueens. The McQueens 
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farther covenant not to intermeddle with the defendant in the — 
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prosecution of the litigation, and that they will render him all Ceca penn oe 


possible assistance, and that she power of attorney given by 
them to the defendant shall be irrevocable so long as he prose- 
cutes the litigation, and pays the monthly allowance of Rs.,160. 
But there is a proviso that, if McQueen chooses to devote his 
whole time to it, he may have the management of the suit, but 
under the control of the defendant; and that the McQueens may 
at any time revoke the power of attorney given by them to the 
defendant on paying him all that he has advanced, with interest 


at 12 per cent., and the sum.of Rs. 2,000 by way of liquidated 


damages. And power is reserved to the McQueens to com- 
promise, but only with the consent of the defendant, unless tlie 
sum to be received on the compromise should exceed the total 
amount of the defendant’s advances with 12 per cent. 

This agreement having been entered into, a suit was 
commenced against the present plaintiffs, on the 8th of August 
1867, in the name of the McQueens, in the Hooghly Court. 
On the 17th of April 1868 the suit was heard, and.was dismissed 
with costs. Thereupon there was an appeal to the High Court, 
which, on the 15th of April 1869, reversed the decree of the 


Judge of Hooghly, and gave judgment in favor of the McQueens.. 


On the lith of May 1869 the Koondus filed their petition 
for leave to appeal to the Privy Council. On the 14th the 
McQueens (suppressing the fact that an appeal had been filed) 
got an order for execution, under which they, on the 17th, were 
actually put in possession of the-property at Howrah, and alsó 
attached other property of the Koondus in order to obtain 
payment of the costs which had been decreed to them. On 
the 10th of July the High Court directed that the Koondus 
should be restored to possession (on giving security), unless 
the McQueens gave security for what they might receive 
pending the-appeal and for costs; and on the. 21st December 
1869 security (in fact provided by the defendant) to the extent 
of Rs. 12,000 was given by the McQueens, who continued in 
possession, and also recovered the, sum of Rs. 4,739 from the 
Koondus by way of costs. 

On the 3rd of September 1870 the McQueens brought a suit 
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1874 for wasilat in the Hooghly Court against the Koondus, and got 
CuoxperKant judgment for a large sum. 
RIRE 
A In September 1871 the defendant agreed to purchase the whole 
RAMOOOMAR : ` i 

compu, property and all the rights of the McQueens therein, and in the 

appeal to the Privy Council, and in the’ wasilat suit. On the 

21st of September in that year, the McQueens executed what is 

called a memorandum of agreement, which was produced by the 

defendant’s attorney at the trial, and which is in the following 

words :—* Whereas we (the McQueens), for the consideration 

hereinafter mentioned, agree to sell and convey all our right, 

title, and interest in the land, &c. (describing the property), and 

also all our right, title, and interest of and in a certain suit in 

respect thereof now pending in appeal to the Privy Council, and 

also all our right, title, and interest in a certain suit now pend- 

ing in the Hooghly Court for mesne profits in respect of the 

said land and premises, to Chunderkant Mookerjee for the sum 

of Rs. 22,000, made up as follows :—Rs. 12,500 due by us to the 

said Chunderkant Mookerjee for moneys paid to us and on our 

account, and in respect of which sum of Rs. 12,500 we have 

this day examined the accounts of the said Chunderkant 

Mookerjee, and find the same to be correct, and have signed the 

said account accordingly ; the sum of Rs. 500 paid to us this 

day as earnest-money; the further sum of Bs. 5,000 to be 

paid to us on the execution of the conveyance; and the sum 

of Rs. 4,000, the balance secured by a promissory note of the said 

Chunderkant Mookerjee, payable to,us or order three months 

after the date thereof.” The execution of this document (which, 

it will be observed, is, in truth, no agreement at all, but a mere 

recital) is witnessed by the defendant’s attorney, Mr. Hatch. 

' Then comes a receipt signed by the McQueens, dated the 14th 

r October 1871, for Rs. 500, “on account of the consideration- 
money mentioned in the above agreement.” 

On the 25th of June 1872 an order was made by the Privy 

Council, reversing the decree of the High Court, with costs in 

the Courts below, in addition to the sum of £312-10-4 for the 

costs of the appeal. Subsequently the judgment in the wasilut 

suit was, on review, set aside, and the suit dismissed with costs. 

- On the 14th of September 1872 the Koondus were restored to 
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possession. There is no doubt whatever that the whole of the 1874 
proceedings in Court, from first to last, although taken in the PaeronE ss 
name of the McQueens, and wifh their consent, were taken under 2. 

7 A RAMOOOMAR 
the instructions and at the expense of the defendant. Through-  Kooxpu. 
out, the McQueens may have assisted, but the strings were 
pulled entirely by the defendant. 

The plaintiffs sue, ‘alleging that, though they have eventually 
been successful in the Privy Council, and.have been restored to 
the possession which they had before the litigation began, they 
have, in consequence of these proceedings, sustained a loss of 
about Rs. 25,000. i 

The plaint may be said to have two aspects. It says that the 
defendant was guilty of champerty and maintenance, and acted 
illegally in instituting and maintaining the suit, and that the 
litigation was commenced and upheld maliciously by the defend- 
ant in the names of persons who had no legal or equitable right, 
and without reasonable or probable cause. 

I may say at once that I do not think it possible to support 
the plaintiffs’ suit, so far as it rests on the allegation that the 
original suit by the McQueens was brought without reasonable 
_ or probable cause. Whatever the result in the Privy Council 

may have been, it cannot be said that there was no reasonable or 
probable cause when a Division ‘Bench of this Court actually 
decided in April 1869 in favor of the McQueens. 

But the plaint also, after charging that the agreement entered 
into by the defendant with the McQueens savours of champerty 
and maintenance, and is illegal and contrary to public policy, 
alleges that the litigation was instigated and carried on and 
conducted by the defendant at his own expense, and with a view 
to his own benefit, and that the defendant was the real mover 
in the proceedings, and unlawfully used the procedure and ; 
process of the Court to the damage and injury of the plaintiffs. 

So far as the facts are concerned, there is no doubt that the 
litigation was entered into by the defendant in pursuance of the 
agreement of the 17th July 1867, and was instigated and 
carried on and conducted by the defendant at his own expense, 
and with a view to his own benefit, and that he was the real. 
mover in all the proceedings which were had in the name of the 
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1874 McQueens. There is no doubt, too, that he used the procedure 
Cuuxpenkaxt and process of the Court to the damage and injury of the 
OOK ERIE aaa - 
i en plaintiffs. $ a 
Koowpu. But was there anything illegal or against public policy in the 
agreement of July 1867, and the subsequent institution and 
maintenance of the suit by the defendant? And, éven if 
there were, have the plaintiffs a good cause of action, when the 
suit was brought with the .McQueens’ consent, and was not 
brought without reasonable cause ? 

E was of opinion that the agreement which was the subject of 
the suit of Grose v. Amirtamayi Dasi (1) was illegal and void 
as being against public policy although I concurred with the 
Chief Justice, Sir Barnes Peacock, in giving effect to it so far 
as to treat it as a security for the repayment of all advances 
made and interest at 12 per cent. For the same reasons which 
weighed with me in that case, I think that the agreement made 
by the defendant with the McQueens in 1867 was illegal and 
against public policy, as also were the subsequent institution and 
maintaining of the suit against the Koondus by the defendant. 

The only substantial difference between the agreement in - 
Grose’s case and that which the defendant entered into, is that | 
the terms of the latter are rather less unfavorable to the party 
in whose name the suit was to be brought. The defendant was 
to have had a clear profit to himself of only one-third of the nett 
proceeds after deducting costs of litigation and all his ‘advances, 
with interest thereon at 12 per cent.; whereas Grose was to 
have had one-half of all that was recovered absolutely, and was 
to have had all advances made by him, and 12 per cent. thereon, 
out of the other half. The-power of attorney given to the defend- 
ant was in reality, though not in express words, irrevocable; 
for when the deed starts with the recital that the McQueens 
had no means whatever, and when the evidence shows that, 
in fact, they never paid a farthing towards the costs of this suit, 
and were persons without any means, it is impossible to attach 
any value to the provision in the deed of July 1867, which 
enabled the McQueens to revoke the power of attorney to the 
defendant on paying him Rs. 2,000 by way of liquidated dam- 


(1) 4B. L. R., O. C., 1, see pp. 46, 47, 49 and 50. 
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ages, as well as all sums advanced by him, together with 12 per 1874 
cent., or to the concluding power given by the deed to com- pba 
promise, but which power was «accompanied by a proviso that ee 
no compromise should be good which was not made with the Koonpu. 
defendant’s consent, unless the amount realised by the compro- 
mise exceeded the total amount of the defendant’s advances 
with 12 per cent. There can be no doubt that the agreement of 
July 1867 was practically irrevocable by the McQueens, and 
that it was all along intended to be go. 

The view that such an agreement is against public policy and 
illegal is strengthened by the decision of the Madras High Court 
in the case of Mulla Jaffarji Tyeb Ali Saib v. Yacali Kadar 
Bi (1), also by the recent decision of this Court in the case of 
Lara Soondaree Chowdhrain v. The Collector of Mymensingh (2). 

The question remains whether, under these circumstances, the 
plaintiffs have any cause of action, and can recover damages for 
the loss caused by the defendant’s having, in pursuance of the 
illegal agreement entered’into by him in July 1867, instituted 
and maintained this litigation. The plaint alleges the defend- 
ant’s conduct to have been malicious. But there was no special 
malice in the matter—no more than there always is, and must 
be (if malice it can be properly called at all), when a mere 
speculator takes up and prosecutes a suit. 

In my opinion, this suit will lie. The case of Pechell v. 
Watson (3) is an authority that it will. It was there held that 
a suit would lie to recover damages for unlawfully upholding 
and maintaining an action by another against the plaintiff 
(Pechell), as also for unlawfully, and without reasonable and 
probable cause, /instigating a pauper to commence an action, 
whereby the pauper did commence and prosecute the action. 
The case of Pechell v. Watson (3) proceeded, as Lord Denman’ 
says in Flight v. Leman (4), on the principle that to maintain: 
an action already commenced was unlawful. The case now 
before me proceeds (so far as one portion of it is concerned) on 
the same principle. In Flight v. Leman (4) it was held that the 
action would not lie; but that was because it was for instigating 


(1) 7 Mad. H. O. Rep., 128. ` (8) 8 M. & W., 691. 
: (2) Ante, p. 495. (4) 4 Q. B., 883. 
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another to commence and prosecute a suit, but neither showed 


Cuuxperkaxt maintenance, nor alleged want of probable cause. 
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The case of Cotterell v. Jones (1) has been much relied on for 
the defendant. But the only point actually decided there was 
that, as the plaintiff showed in his plaint that he could not 
possibly prove any legal damage, the suit was bad. The plaint- 
iff in the original suit bad been nonsuited, but the defendant in 
that suit (the plaintiff Cotterell) had omitted to get an order for 
the payment of his costs on the nonsuit. Therefore, the Court 
held that he could prove no legal damage, and that his subse- 
quent suit could not be maintained. That case in no way 
shakes the authority of Pechell v. Watson (2), so far as it decided 
that a suit would lie to recover damages for unlawfully uphold- 
ing and maintaining an action brought by another. 

~The defendant has had notice from the first that the plaintiffs 
considered him liablé for their costs. When the original suit 
was pending in the Court of the Judge of Hooghly, they 
applied to have him added as a defendant, in order that, if they 
succeeded in getting the suit dismissed, they might recover 
their costs from him. The Judge, however, refused the applica- 
tion, on the ground that the defendant had no present interest 
in the property in suit—concluding his observations -on the 
point thus:— Therefore, in my opinion, he cannot be made a 
party to it, merely because he supplies funds for carrying it on, 
the terms of his agreement providing for the reimbursement of 
his expenses, whether the suit fails or succeeds.” The Judge 
was in error when he supposed that the agreement provided for 
the reimbursement of his expenses if the suit failed. Under 
the agreement the defendant was entitled to be reimbursed 
nothing if the suit failed. In one event only was he to be 
reimbursed from any source save the proceeds realised by the 
suit—in the very highly improbable event, namely, of the 
McQueens paying back all moneys paid or advanced by him, 
together with interest at 12 per cent., and Rs. 2,000 by way of 
liquidated damages. l 


(1) 21 L. Jọ, C. P., 2; 80,11 0. B., 718. 
(2) 8 M. & W., 691. 
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chiefly interested in the result of, suits instituted by them in the CHONDERRANT , 


names of others, may be compelled to recoup to the defendants 
who are sued the costs incurred by them in defending them- 
selves, has been frequently recognized and acted on in this 
Court; see Bamasoondery Dossee v. Anundololl Doss (1). (The 
report of this case on appeal, I may remark in passing, is not 
very accurate. Among other things, it represents me as being 
one of the Judges who heard the appeal: this is a mistake, 
for the Appellate Court consisted of the Chief Justice and 
Mr. Justice Norman only.) And something of the same prin- 
ciple is to be found in such cases as Hilton v. Woods (2) and 
In re Jones (3), though in cases of the latter class a good deal 
turns on the fact of the persons whom it was sought to make 
liable for the costs being attorneys on the record. 

Apart from all precedents, and even if it were doubtful 
whether the agreement of 1867 were actually illegal and void, 
it seems to me to be perfectly fair and just that, in a case such 
as this, the defendant should be held responsible to the plaintiff 
for the loss he has sustained by reason of the suits which the 
defendant (substantially only for his own benefit) has maintained 
against him. 

It is said that this suit is barred by limitation. But there is 
no ground for any such contention. The plaintiffs could not 
have successfully sued until the case was decided in their favor 
By the Privy Council. 

The damages recoverable from the defendant are those which 
might have been recovered from the McQueeus had they been 
persons of means, and the defendant had not intermeddled in 
the suit. Security has been given to a certain extent for the 
costs of the appeal to the Privy Council. It was argued that, 
because’ that security was given, the plaintiffs are now limited 
to the amount for which it was given, and also that they cannot 
recover from the defendant until they have proceeded against 
the seéurity, and failed to recover. In my opinion, the plaint- 
iffs are neither limited to the amount for which security has 

(1) Bourke’s Rep., O. C., 44; 8.0. (2) L. R., 4 Eq,, 432. 
on appeal, Zb., p. 96. (8) L. R., 6 Ch, 497. 
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been given, nor bound to proceed in the first instance against, 
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I think the plaintiffs are enfitled to recover the Rs. 4,739 ' 
which they had to pay the McQueens as costs after they suc- 
ceeded in their appeal to the High Court; also the sum of 
Rs. 124, then due from the McQueens to the Koondus, and 
which was credited to them, so as to leave the balance due by 
them Rs. 4,739, Mr. Phillips objects to this item of Rs, 124 
being allowed. But the plaintiffs are clearly entitled to it. It 
was due to the Koondus at the time execution issued against 
them, and the sum of Rs, 4,739, actually levied from them, was 
the balance due after giving them credit for this item of 
Rs, 124, As matters stand, the plaintiffs never have been paid 
that sum of Rs, 124, and, under the circumstances, are entitled 
to.recover them now. Then there are the plaintiffs’ own costs, 
Rs, 892-14 and Rs. 758. Interest at 12 per cent. (being the 
rate allowed as against the Koondus both in the Court of first 
instance and in this Court) is to be allowed from the dates on 
which the amounts were paid by, or became payable to, them. 

As regards the appeal to the Privy, Council, the plaintiffs are 
entitled to Rs. 1,551-8-2, the amount paid by them to the High 
Court for furnishing and transmitting records, &c., also to 
£312-10-4 allowed expressly by the Privy Council, which at 
par is Rs. 3,125-0-2. Then there are Rs. 16 for infructuous 
attempts to execute the decree of the Privy Council against the 
McQueens; and Rs, 1,224-7-3, the costs allowed in the wasilat 
suit on the review of judgment, &o. On all these items I shall 
allow interest at the rate of 6 per cent. 

I do not think that the extra costs incurred either in England, 
or to Messrs. Beeby and Rutter here, in connexion with the 
appeal, are recoverable in any shape. 

Under the head of wastlat for the time they were out of pos- 
session (during which time the defendant was in actual possession 
and enjoyment of the rents), I shall allow Rs. 150 a month, 
with interest at 12 per cent. on each item.. There is no reason 
why such interest should not be recovered by the plaintiffs, 
seeing that the defendant, in his wasilaf suit against them, 
charged them, and obtained a decree at that rate. 
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From. this decision the defendant appealed. : Rasoooaan 
QONDU. 


Mr. Kennedy and Mr. Phillips for the appellant. 
Mr. Lowe, Mr. Branson, and Mr. Evans for the respondents. 


Mr. Kennedy.—The suit which ended in the Privy Council 
decree—see Ramcoomar Koondu v. Mc Queen (1}—must be taken 
to have been the suit of the McQueens. They were interested 
really, although perhaps the present appellant advanced the fands. 
In the faceof the decree passed by this Court in that suit, it cannot 
be said that there was no reasonable and probable cause for insti- 
tuting [the suit. To maintain this suit the plaintiffs must show 
there'was a want of reasonable and probable cause for the defend- 
ant having instituted the former— Cotterell v. Jones (2); the law 
_ ds clearly stated to that effect by Williams, J., in that case, see 
page 7385 to the like effect is Flight v. Leman (8). Pechell v, 
Watson (4) proceeded entirely upon the English law, which I sub- 
mit is not applicable to the natives of this country. That case is 
explained in Flight v. Leman (3). [Coucu, C.J.—In those cases 
there was no deed like the one here, which gave the party advanc- 
ing the money an interest in the suit. Here the suit was carried 
on all along for your client’s benefit.] In Cotterell v. Jones (2), 
the promissory note was endorsed to a pauper for the pur- 
pose of bringing the suit, and therefore the indorser was really 
interested; yet it was held no suit would lie in the absence of 
reasonable and probable cause. [ PONTIFEX, J.—After your client 
purchased, had you the right to put forward before the Privy 
Council the namés of parties who were mere puppets? ] That will 
not affect the question whether ‘there was or was not want of 
reasonable and probable cause in the institution of the suit 
[Covon, C.J.—If the Privy Council had affirmed the decree of 
this Court, your client would have got the whole benefit of the 
agreement.| It may be, if he had sued for specific performance 
of the agreement, he would not have gotit. [Covon, C.J.—Then 


(1) 11 B. L. R., 46. (3) 4 Q. B., 883. 
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he has been harassing a party from whom he could get no bene- 
fit, that would be clear evidence of want of reasonable and proba+ 
able cause.| Reasonable and probable cause must be proved. If 
the McQueens were only shams, and my client solely interested, 
then, an application would lie in that suit to make him pay 
the costs of that litigation. No separate suit will lie— 
Bamasoondery Dossee v. Anundololl Doss (1). The learned 
Judge in that case distinctly says such a claim could not 
be made the subject of a separate plaint ; see p. 47. [Coucn, C.J. 
—That question was not one necessary to be decided in that 
case; I cannot accept the reasonings of the learned Judge on 
that point.]| That was one of the grounds on which the order 
was made, and the order was upheld on appeal—Bamasoondery 
Dossee v. Anundolall Doss (2). To entitle a party to sue, a legal 
damage must be done him, and putting the law improperly in 
motion against a party without having reasonable and probable 
cause, will not cause legal damage—per Williams, J.,in Cotterell 
v. Jones (3). There must be injury as well as damage. Can it be 
said that ifa rich man advances money to a poor man for the 
purpose of putting the law in motion, to gain that which he 
claims to be entitled, such conduct gives a ground of action 
against the rich man? A contract to provide funds for prosecut- 
ing litigation is not illegal here, and will be enforced—Ramnarain 
Shah v. Muharajeshuree Dassee (4). The other side will rely on 
Tara Soondaree Chowdhrain v. The Collector of Mymensingh (5), 
but that case really is not applicable. The agreement in Grose v. 
Amirtamayi Dasi (6) was held good with respect to the moneys 
advanced upon it; if it had been an illegal contract it would have 
been set aside altogether. Peacock, C.J., put it on the ground of 
being an usuriousbargain, The English cases go upon the Statute 
Law of England, which law is not applicable to this country. 
In Mulla Juffarji Tyeb Ali Naib v. Yacali Kadar Bi (7), it 
was assumed that the English law applied. The plaintiffs have 
abandoned their only remedy, which was to have made the 


(1) Bourke’s Rep, O. 0., 44. (5) Ante, p. 495. 
(2) Lbid, 96. (6) 4 B. L. RB, O. Cy L 
(8) 11 O. B., 713. . (7) 7 Mad. H. C. Rep., 128 
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defendant a party in the former suit. No doubt they applied to the 1874 
Hooghly Court for leave to do so, but upon that being refused Caoxpsnnant 
COKERIEE 
them they ought to have appealed, and they must now be taken Hans 
to have acquiesced in that order. [Ponrirex, J., referred to Koomnv. 
Hutchinson v. Greenwood (1), and Erle, J.’s remarks in that 
case.| In ordinary cases the Court has no jurisdiction to ordera . 
person who is not a party on the record to pay costs. It has been 
done in actions of ejectment, but that is an anomaly—Mobbs 
v. Vandenbrande (2). . The plaintiffs’ proper course would have 
been to apply to have proceedings stayed and security taken— 
Burke v. Hutchinson (3), that case is explained in Worrall v. 
White (4) and Rice v. Dublin and Wicklow Railway Co. (5). 
The Court will not assist parties who do not take the pro- 
per course—Doe d. Pratien v, Board (6). A Court of Equity 
. will not interfere in such a case as this; it will leave the 
parties to their remedy (if any) at Common Law—Elborough 
v. Ayres (7). l 
The act complained of is the institution of the suit by the 
McQueens on 8th August 1867, therefore this suit is barred 
by the Statute of Limitation, Act IX of 1871, sched. ii, No. 40. 
There is no provision fota continuing cause of action in this 
Act except the case of a nuisance. 


Mr. Branson for the respondents.—The cause of action 
accrued upon the final decision by the Privy Council on 25th 
June 1872. The plaintiffs could not have sued before the final 
decision, and go it is clear that this suit is brought in time. 

Such an agreement as we have here is illegal and void— 
Hawkin’s Pleas of the Crown, 470. [Coucn, C.J.—That goes 
upon the Common Law of England, which is not applicable here. | 
It is against public policy that a rich man should come forward 
and assist to disturb the rights of third parties. Thecaseof Tera 
Soondaree Chowdhrain v. The Collector of Mymensingh (8) shows 
how an agreement like this is against public policy. Such a trans- 


(1) 4 E. & B., 324. (5) 8 Ir. O. L., 155. 
(2) 33 L. Jņ, Q. B., 178; S. O„ 4 (6) 10M & W., 675. 
B. & S., 904. > (7) L. B.,‘10 Eq., 367. 
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action is of a gambling nature. The appellant manages thereby 
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In Grose v. Amirtamayi Dasi (1) an agreement of this nature 
was held to be contrary to publio policy, and the learned Judge 
in the Court below so states, and he was a member of the Bench 
by whom the appeal in that case was heard. [Covou, C.J.— 
There is a great difference between that case and the present 
one; there the agreement was considered to be unconscionable. | 
The hardness of the bargain will not affect the question of the 
agreement being against public policy. 


Mr. Collis on the same side.—If there be no Statute or special 
law applicable to this matter, then the law of equity and good 
conscience applies: and can it be said that it is equitable for.a 
man to put forward people of straw, as the McQueens admittedly 
are, to harass and distress third parties by legal process, and 
when that fails, to say he is in no way liable for the costs 
which he caused? Such conduct is agaiust public policy; and 
a suit will lie against the wrong-doer to recover damages 
caused by his conduct. A person who puts forward others to 
bring suits is liable for the result—Juggessur Coowar v. 
Prossono Coomar Ghose (2), Bhyroo Raoot v. Baboo Anoorooded 
Deo Narain Singh (3). Courts of Equity will enforce the 
principles of law respecting champerty—-Story’s Equity Juris- 
prudence, s. 1049. This agreement is illegal—Baboo Brijne- 
rain Singh v. Raja Teknarain Singh (4). 


Mr. Kennedy in reply.—Maintenance is said to begin when a ` 
plea is pending—Viner’s Abridgment, Tit. Maintenance (F); 
80 upon the institution of the McQueens’ suit, the respondent’s 
cause of action arose, and therefore it is submitted the present 
guitis barred by the law of limitation. 

The learned Counsel also referred to In re Jones (6) and 
Hilton v. Woods (6). 


- _ (1) 4B. L. R, O. C, 1. .(4) 6 Sel. Rep., 131. 
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Covon, C.J.—The plaint in this suit stated that the defendant 
conspired and agreed with certain persons, named John McQueen Banccoathn 
and Mary Anne (his wife), to cause or suffer to be instituted and 
maintained in their names a civil suit for the possession of certain 
lands and premises of which the plaintiffs were in possession as 
owners, and it set out a deed made between McQueen and his 
wife and the defendant, in which, after reciting the title of- 
McQueen and his wife to the premises of which the plaintiffs 
were in possession, it is recited that McQueen and his wife had 
applied to the defendant to assist them in commencing and con- 
ducting such proceedings as might be necessary for the recovery 
of the said premises, “and to pay all advances, and disburse all 
and every sum or sums of money whatever, which should or 
might be necessary for stamps, fees to counsel, or mukhtars’ 
fees, or for any purpose whatever referring to the said proceed- 
ings.” It also recited that these two persons requiring assistance, 
the defendant had agreed to pay to them the sum of Rs. 150 a 
month for their support and maintenance until the final deter- 
mination of the suit and proceedings. It was then covenanted . 
on the part of the defendant to provide the money to carry on 
the suit and to pay Rs. 150 monthly, and it was agreed between 
McQueen and his avife and the defendant that the defendant was, 
in the first place, out of the moneys to be recovered from the 
defendants in that suit, or in case of recovery of the lands held 
by them, out of the proceeds of the sale thereof, to retain and 
roimburse himself all moneys he might have paid, advanced, or 
disbursed under the agreement, either in respect of the suit or 
suits so to be commenced or otherwise, with interest at the rate 
of 12 per cent. per annum, or in respect of the monthly sum of 
Rs. 150, and then to retain by way of remuneration for his trouble 
and risk in conducting and carrying on the business and advanc- 
ing the necessary funds therefor, and for the monthly payments, 
one equal third part or share in the clear nett proceeds of such 
suit or suits after all payments with interest. 

The plaint states the proceedings in the suit, and charges that 
the defendant, by reason of the acts which he is alleged to have 
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committed, had made himself liable for all costs incurred by 
the plaintiffs in defending the suit, and for the rents and 
profits which the plaintiffs would have received in respect of the , 
property since possession was obtained of it hy McQueen and 
his wife under the decree of this Court. 

Macpherson, J., made a decree in favor of the plaintiff, : 
from which there is an appeal. What we have to determine 
is, whether, on the facts proved, the action or ‘suit can , be 
maintained. Now, an action may be maintained against a 
person for maliciously, and without reasonable or probable cause, 
procuring a suit to be instituted. The law on this subject is 
stated by Williams, J., in a case to which I shall presently 
refer, The action may be brought against the defendant,.although 
he was not a party to the suit; because an action would be 
maintainable against the plaintiffs in the suit if they instituted it 
without reasonable or probable cause. Practically, such actions 
are seldom or never brought, because if the suit has been brought 
without reasonable or probable cause, the judgment will be in 
favor of the defendant, and he will get his costs by the judg- 
ment in the suit. Consequently, actions for instituting proceed- 
ings without reasonable or probable cause are mostly where the 
proceedings were of a criminal nature, as an action for a malicious 
prosecution; or where the action is one in which the defendant 
has been arrested, and then the action is for the malicious arrest, 
But in order to maintain an action of this kind, there must be 
malice, and the suit must have been brought without reasonable 
or probable cause. Williams, J., in Cotterell v. Jones (1) 
says:— It is clear that no action will lie for improperly putting 
the process of the law in motion in the name of a third person, 
unless it is alleged and proved to have been done maliciously 
and without reasonable or probable cause; but if there be malice 
and want of reasonable or probable cause, no doubt, the action 
will lie, provided there be also a legal damage.” 

In this case Macpherson, J., has found, and I agree with 
him, that there could not be said to be a want of reasonable 
or probable cause for instituting the suit. A Division Bench 
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of this Court made a decree in favor of the plaintiffs. It is , 1874 
’ true that the decree was reversed on appeal to Her Majesty Cuoxoenrant 
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_in Council, but the fact that fwo of the learned Judges of this ae 


RAMCOOMAR 

Court were of opinion that the plaintifs were entitled to a Koonpu. 
‘decree would show that there was reasonable and probable 
cause for the plaintiffs prosecuting the suit and attempting to 
recover possession of the property. We must take it, on the 
authority of the highest tribunal, that the learned Judges of 
this Court were mistaken in the view which they took of the 
plaintiff? case; but we cannot say that persons who have 
obtained a judgment of the High Court, although it was after- 
wards reversed, had not reasonable or probable cause for 
bringing the suit. If there had been no reasonable or probable 
cause for bringing the suit, the want of it would have been ; 
evidence of malice. But that is not the case here. And there 
is no evidence that the defendant entered into this agreement with 
McQueen and his wife from any malicious motive. In fact, all 
the evidence we have as to how the agreement came to be made . 
is in the recital in the deed. That shows that these persons, 
thinking they had some right to recover possession of the 
property, and being without means to institute proceedings for 
that purpose, applied to the defendant to lend them money and to 
give them the means of remaining within the jurisdiction of the 
Court, and to support them whilst the suit was proceeding. So 
far as there is -any evidence in the case, I think there is no 
ground for holding that an action for malicious prosecution, and 
without reasonable or probable cause, can be maintained against 
the defendant. g 

I may, in addition to Cotterell v. Jones (1), upon the law 
for this part of the case, also refer to Flight v. Leman (2). 

The case has been presented in the plaint in another form, viz., 
as an action for what is called maintenance, —for maintaining a 
suit which was brought by McQueen and his wife. Now, we 
have to see whether such an actjon cau be maintained in India. 
When we look at the ground upon which it is maintainable in 
England, it will be seen that the cases where it bas been allowed 
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will not apply in this*country, and cannot be considered as being 
the law here. In England, maintenance and champerty were- 


a offences by the Common Law—offences punishable according to 


the Common Law. This is shown in Hawkin’s Pleas of the 
Crown, where he treats of this subject. The Statutes in 
England were declaratory of the Common Law, and imposed - 
penalties for these offences in addition to the penalties which 
were imposed by the Common Law. So that the state of things 
in England is that maintenance wag an offence, and punishable 
as such: and an agreement in England to maintain an action, or 
an agreement of a champertous nature, was void, because it was 
to do that which was illegal; it was an agreement to do what 
was an offence, and so it was void. The reason that a person 
who suffered injury by an action being maintained by another 
was allowed to bring a suit, was that if a person did an illegal 
act by which another suffered special damage, an action might 
be brought against him for the damage. An illustration of this 
is to be found in an action being allowed to be brought against a 
person guilty of the offence of obstructing a public highway 
by a person who suffered special damage by reason of the high- 
way being obstructed. On the same principle, an action for 
maintenance was allowed in England; but that does not apply 
to India, It has been always admitted that the English Com- 
mon Law and the Statutes as to maintenance and champerty 
are not applicable, and are considered as having no force in’ 
this country. They certainly do not apply in the mofussil, 
whatever question there might be how far they had been intro- 
duced within the jurisdiction of the Supreme. Court. The 
ground upon which agreements which are champertous, or 
agreements for “maintenance, have been held to be void in 
this country is that they are contrary to public policy, or, as 
described by the Judicial Committee of the Privy Council in 
Fischer v. Kamala Naicker (1), are considered to be immoral 
and against public policy, and such as the law will, therefore, 
not enforce here, and will treat as void. But if this is the 
ground on which agreements of this kind are void in India, as I 
consider it to be, according to the decisions on the subject in 


8 Moore's I. A., 170, 


XOL. XI.) HIGH COURT. 549 


India, and also by the Judicial Committee, it will not enable __ 1874 
an action to be brought against the person who maintains the CES Ae 
suit. The ground on which an action is allowed in England, 5 an 
viz., that the defendant has be8n guilty of an offence by which Kooxov. 
the plaintiff has suffered damage, does not exist here. When 
we examine the English law and see the grounds of the action 

there, I think that in this country an action for maintenance 

cannot be brought. This part of the case of the plaintiffs in this 

suit is, therefore, unsupported. 

But the case was also put on another ground. It is said that 

the defendant had an interest in the suit, which was brought by 
McQueen and his wife, and having an interest in the suit, and 

having also (as it is not disputed he did) supplied the means of 

carrying it on, he ought to be made liable to pay the costs by’ 

an action being brought against him. This argument assumes 

that the agreement in the indenture is a valid one, and is not 

void as being contrary to public policy; for if it werg, the 
defendant acquired no interest in the property. Taking it that” 

the defendant did acquire an interest in the subject-matter of . 
the suit by the agreement, and that it was carried on for his 

benefit, as well as that of the plaintiffs in it, the objection 

against the present suit is that the defendant was not guilty of 

any wrongful act. If he had an interest in recovering the 
property, it was not a wrongful act to supply the money to 

carry ou the suit. For this reason it was in England an answer 

to a suit for maintenance that the party had an interest in the 

guit which was brought, and which he was charged with having 
maintained. In considering the third ground on which it is 

sought to support the case of the plaintiffs, we must take it that 

the defendant did not do a wrongful act, and there is no ground 

for the plaintiffs being allowed to bring ‘an action against the 
. defendant, although they may have sustained an injury by the 
defendant supplying the means for carrying on the suit.’ If 

the act is one which the defendant might lawfully do, the 
plaintiffs cannot sue him for damages which they have sustained 

by reason of it. The course which ought to have been taken, 
assuming, as we must in this part of the case, that the agree- 

‘ment was not void, and that the defendant had an interest, was 
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to make the defendant a party to the suit, and to require that: 


CnUNDERKAXT Je who had become entitled to one-third part of the proceeds of 


Moorsruas 
LA 
Ramoooarar 
Koonpo. 


the suit shoulds by becoming a party toit with the other plaintiffs, 
put it in the power of the Court to give judgment against him, 
and to bind him by the judgment as the others would be bound, 
and, if necessary, to make an order that he should pay the costs. 
It was known to the plaintiffs that this deed had been made; 
but whether it was known or not, and if they did not discover 
it before the suit was finally disposed of, which would be their ` 
misfortune, they are not in a worse position than where persons 
may be made liable in a suit as defendants; but the plaintiff, not 
being aware of their liability, does not join them in the’ suit; 
the plaintiff cannot afterwards sue them. Here the plaintiffs 
might have insisted that the defendant should be made a party 
to the suit. And if it was doubtful whether that could be done, 
phere are various authorities to show that, if the suit was really 


‘his suit, and was carried on for his benefit, the defendant might 


have been required to give security for the costs. Mr. Kennedy 
has cited several cases on the point which were decided by the 
Courts in Ireland, and there are cases in the English Courts to 
the same effect. If a person who has an ihterest in having a 
question decided puts forward another to have it tried in a suit 
in his name, but the person putting the nominal plaintiff forward 
is the substantial plaintiff in the case (as where a landlord puts 
forward his tenant to dispute a claim of a right of way), the 
Court has power to, and would, require the real plaintiff, although 
not appearing as such, to give security for the costs. 

It appears to me that, in this case, either the defendant ought 
to have been required to be a plaintiff with McQueen and his 
wife, or that he ought to have been called upon to give security 
for costs. The Court having erroneously refused to do that, 
there ought to have been an appeal. The plaintiffs have omitted 
to take the course which the law prescribed, and they cannot 
remedy it by bringing an action when there is no principle of 
law on which it can be sustained. 

I think the suit should be dismissed; but, looking at all the 
circumstances of the case, it ig not one in which the defendant 
should get his costs, The decree of Macpherson, J., will be 
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reversed, and the suit will be dismissed without costs in'either 1874 


Court, CFUNDERKANT 
` . DMOooOKERJIEE 
v. 
Pontirex, J.—I also thinkethis suit must be dismissed. Ramonomar 
Appeal allowed. , 


Attorney for the appellant: Mr. Hatch. 


Attorney for the respondents: Baboo Radhanath Bose. 
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APPENDIX. 


Before Mr. Justice Markby and Mr, Justice Birch. 


SHEIKH IRSHAD ALI (JUDGMENT-DEBTOER) v. RADHU SHAH alias GHOLAM 
KADIR (DEOREE-HOLDER).* 


Special Appeal— Question of Fact— Proceeding to set aside Transfer of Cross- 
decree— Proceeding to enforce Decree—Act XIV of 1859, s. 20, 


Tue facts of this case are fully stated in the judgment of Markby, J. 
Mr. Sandel for the jadgment-debtor. 

Baboo Aushootosh Dhur for the decree-holder. 

The following judgments were delivered :— 


Manxxnr, J.—In this case it appears that the decree was obtained in 1862, 
and that the first proceedings in execution were taken in August 1864. 
Certain objections were then taken, which were disposed of finally on the 
16th of May 1865. On the 1lth September 1865 the decree-holder was 
directed to proceed with his execution within two days, but he took no further 
step, and on the 28th of August 1866 the case was struck off. 

At the same time there was pending against the judgment-creditor a 
decree obtained by the judgment-debtor for a smaller amount, which, under 
s. 209 of the Code of Civil Procedure, the judgment-creditor was bound to set 
‘off: but he had not done go. 

-At some time in 1866, the judgment-debtor attempted to transfer his decree 
into the name of some other person (benami as it is called), so as to prevent 
its being made available to the judgment-creditor for a satisfaction pro tanto 
of hie own decree. The judgment-creditor, therefore, objected, and on the 
17th August 1866,—that is to say, before the execution proceedings in this 
suit were struck off the file,—the judgment-creditor succeeded in setting aside 
this transfer. ; $ 

The Munsif held,—and the District Judge apparently agrees with him 
(though the grounds of his decision are not quite clear),—that the action of the 
judgment-creditor, by which he prevented the attempt of the judgment-debtor 
to transfer his decree into another name, was a proceeding taken to enforce 
the decree which the judgment-creditor now seeks to execute. The present 


* Miscellaneous Special Appeal, No. 284 of 1878, against the order of the Judge of 
East Burdwan, dated the 12th July 1878, affirming a decree of the Munsif of Chowki 
Jahanabad, dated the 20th May 1878 . 
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case turns entirely upon this question. If it was so, the present application is 
in time, otherwise not. 

It appears to me, however, that this isa question not of law for the Court of 
Special Appeal, but of fact for the Courts below. I think it impossible to 
aay, as a matter of law, that action taken to prevent the judgment-debtor from 


‘making away with his property may not be in some cases a proceeding to 


enforce the decree within the meaning of the section. If an application for 
execution be made, and the judgment-creditor then discovers that all the 
available property of the judgment-debtor has been made away with, hia only 
course would be to suspend the execution proceeedings, and set about the task 
of bringing back the property—a task which it would very likely take more 
than three years to complete; and if, having got back the property, the judg- 
ment-creditor proceeded to execute his decree upon it, I should think it 
reasonable to say that ho hed been all along taking proceedings to enforce his 
decree. On the other hand, if, after having succeeded in bringing back the 
property, he took no steps to realize his debt, I think I should hold, in the 
absence of explanation, that the judgment-creditor had all along no real 
intention to execute his decree; and that the proceedings to which I have 
alluded were taken, not in furtherance of execution, but only in order to keep 
the property of the judgment-debtor available to the judgment-creditor when 
he should think fit to execute the decree, 

From these observations it will be seen that it is not improbable that I should 
have come myself to a different conclusion upon the facts of this case, but 
inasmuch as the question was one of fact, the decision of the Court below 
is conclusive, and cannot be disturbed in special appeal. 

I think, therefore, that the appeal should be dismissed with costa. 


Burcu, J.—I concur in thinking that we ought not to interfere in this case. 
It seems to me to be a question of fact whether the action taken by the decree- 
holder evinces an intention to keep his decree in force. Both the lower 
Courts have come to the conclusion that, in acting as he did, the decree-holder 
was doing his best to keep his decree alive, and I would not interfere with 
their finding in special appeal. 


Before Mr. Justice Pontifex. Y 


In run Marree or OMERTOLOLL DAW (an INsoLvVENT), 


Insolvent Act (11 g 12 Vict, c. 21), 8. 40—32 § 33 Vict, c. 71 (The Bank- 
_ ruptcy Act, 1869), s. 31—Proof of Claim—Breach of Contract—Unliqui- 
dated Damages. 


Tun insolvent in this case was a dealer in oilman’s stores in China Bazar, 
and filed his petition on 20th May 1878; he came up for his discharge on 
2nd September 1873, when after some’ cross-examination the hearing was 
adjourned, and the insolvent was directed to file a farther estate paper. The 


* 


> 
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matter again came up for hearing on 9th February 1874, and on that occasion 
Messrs. O. & W. Scott, merchants in Calcntta, and creditors of the insolvent, 
applied for leave to prove a claim,agninst the insolvent amounting to 
Res. 11,702-11-6, which sum they alleged was due to them as damages for 
breach of contract under the foHowing circumstances:—On 30th July 1872 
the insolvent entered into a contract with Messrs. Scott & Oo., for the purchase 
from them of 12,000 boxes of candles in gogd order and condition, to- arrive 
within twelve months from October 1872, ‘at 4 annas & pie per packet, each 
box containing 25 packets; delivery tobe taken within forty-five days, and 
payment to be made on the forty-fifth day from the date of aetual’ arrivah in 
the godowns of Messrs. Scott & Qo. 

Prior to the filing of the petition of the insolvent, 6,000 boxes of candles 
had arrived, and the insolvent was required to take delivery of 4,000 boxes, 
2,000 boxes being damaged and excluded by mutual agreement from the 
contract, The insolvent failed to take delivery of the candles, although 
Messrs. Scott & Co. were at all times ready and willing to deliver the same to 
him. Messrs. Scott & Co. accordingly sold the candles for 3 annas and 
9 pie per packet, being the best price obtninable. ` : 

After the filing of the insolvent’s petition, 2,600 more boxes of candles 
arrived, which Messrs. Scott & Co. also resold for 3 annas and 8 pie 
per packet. [t was farther alleged that the remaining 4,000 boxes of candles 
Gelivernble under the contract were then in transit to Calcutta, where 
they would shortly arrive, and that upon their arrival they would not, 
go far as could be then estimated from the appearance of the market, realize 
more than 3 annas and 8 pie per packet. The damages alleged to have 
been sustained by Messrs. Scott & Co., owing to the breach of contract by the 


insolvent, were estimated at Rs. 11,702-11-6, the sum now claimed, but this 
claim was subsequently increased by the arrival of the remaining boxes of 


candles, and their sale at less than the estimated price, to Rs. 11,762-14-1. 

Mr. Phillips for Messrs. Scott & Co, contended that’the provisions of the 
English Bankruptcy Act of 1869 relating to proof of claims in respect of 
unliquidated damages applied to India, and that therefore Messrs. Scott & Co. 
ought to be allowed to prove their claim. The learned Commissioner there- 
upon directed the Official Assignee to instruct Counsel, and to have the point 
argued, 


The matter now came on for argument. 


Mr. Phillips for Messrs. Scott & Co. contended that, by the operation of 
s. 40 of the Indian Insolvent Act taken with a. 31 of the English Bankruptcy 
Act of 1869, unliquidated damages could be proved in the Insolvent Court, 
and cited Ex parte Waters (1), and Ex parte Llynvi Coal and Iron Co. (2). 


r 


(1) L. R., 8 Ch., 562, (2) L. R., 7 Ch., 28. 
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Mr. Ingram, on behalf of the Official Assignee, supported Mr. Phillips’ con- 
tention, and referred to the cases of In the Matter of Shibchandra Mullick (1), 
and In ths Matter-of Parke Pittar (2). He farther contended that the pro- 
visions of the English Bankruptcy Act are incorporated with the Indian 
Insolvent Act, and cited Gray v. Chick (8). 


Ponrirax, J., allowed the claim, and directed the measure of damages to 
be again mentioned to the Court ‘if there was any dispute about the amount. 


Attorneys for Messrs. Scott & Co.: Messrs. Berners & Co. 


Attorney for the Official Assignee: Mr. Dignam. 


Before Mr. Justice Phear and Mr. Justice Morris. 
THE QUEEN v. PIRAN, alias GUNZAI, alias KURREEMUN.* 


Criminal Procedure Code (Act X of 1872), s. 67, Illustration (a )—Indian 
Penal Code (Act XLV of 1860), s8. 499 & 503. 


‘Where an offence was alleged to have been committed durmg a journey from Bombay 
to Calcutta, and was in fact committed between Bombay and Allahabad, at which latter 
place the complainant and the person by whom the offence was alleged to have been 
committed separated and proceeded to Calcutta by different traina,—Held that the Mags- 
trate of Howrah had no jurisdiction to try the charge. To bring the matter within his 
jurisdiction, the journey should have bean eontmuous from one terminus to the other 
without any interruption by either party. 


Tue prisoner Piran was charged in the Court of the Magistrate of Howrah 
on the two following charges, viz. :— ‘ 

“ lst, That she on or about the 25th day of February 1874, near Allahabad, 
and when travelling from Bombay to Calcutta by rail, cyiminally intimidated 
Mre. Florence Field, and thereby caused her alarm, and that she has thereby 
committed an offence punishable under s. 603 of the Indian Penal Code 


. and within the cognizance of the said Magistrate of Howrah. And 2nd, that 


she, between the 27th February and llth March 1874, published imputations 
against Mra. Field's character of such a nature as to harm her reputation.” 
From the evidence for the prosecution it appeared that the accused had 
been engaged by Mrs. Field to serve her as ayah on a journey from London 
to Calcutta; that while travelling on the railway between Bombay and 
Calcutta, and before reaching Allahabad, the accused had used threatening 
language to Mrs, Field, who in consequence dismissed her on their arrival at 


* Criminal motion against the order of the Officiating Magistrate of Howrah, dated the 
46th March 1874. 
(1) 8B, L. R., 80, (2) 8 B L Ry 118, 
(8) Cor., 186. 
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Allahabad; that Mra. Field stayed two days, and the accused one day at 
Allahabad, and that they subsequently proceeded by different trains to Cal- 
cutta; and that both Mrs. Field and the accused were residing in Calcutta 
when the charge was made. To support the second charge there was only the 
evidence of a peon who stated that he had brought several servanta to his 
master’s (Mr. Field’s) house, but none would stop longer than a few days in 
service, 

The accused was convicted upon both charges, and was sentenced to a 
fine of Rs. 16 on the first chárge, or a month's rigorous imprisonment, and six 
weeks’ rigorous imprisonment on the second. 

The prisoner thereupon applied to the High Court under its Revisional 
jurisdiction to have the conviction quashed on the following grounds :— 
1st, that the acts imputed to the defendant did not constitute the offences 
with which she was charged ; 2nd, that the Court had no jurisdiction to try the 
case ; and, 3rd, that there was no evidence to support the charges. 

The High Court ordered the proceedings in the case to be sent for, and 
notice to be given to the Magistrate. On the case coming on for hearing, 


Mr. Piffard (with him Mr. Ameer Ali), for the defendant, submitted that 
the Howrah Court had no jurisdiction to try either charge, and that both 
charges were ‘unsupported by the evidence. The case of Queen v. Malony (1) 
was referred to. 


Mr. Bourke, for the Crown, contended that, under Illustration (a) to s. 67 of 
the Criminal Procedure Code, the interruption of the journey at Allahabad was 
not sufficient to prevent the Howrah Court having jurisdiction. 


Mr. Piffard was not called upon to reply. 
The judgment of the Court was delivered by 


Pusan, J. (who, after stating the charges as above, continued) :—It is 
somewhat unfortunate that these charges should be so defective as they 
are in the non-statement of material facts: and it is still more unfortunate 
that we have not before us the formal conviction or finding come to by the 
Magistrate upon these charges which might possibly have the effect of reme- 
dying these defects. According to the judgment which has been sent up to us 
by the Magistrate, it appears that the Magistrate found Piran Ayah guilty of 
both these charges ; that is, in general terms, first, that she committed criminal 
intimidation; and, secondly, that she committed defamation against Mrs, Field ; 
and the Magistrate sentenced heron the first charge to pay a fine of Rs. 15, 
leviable under sg. 307 of the Criminal Procedure Code, and in default thereof 
to one month’s rigorous imprisonment; and the Magistrate further sentenced 
her on the second charge to aix weeks’ rigorous imprisonment. 


(1) 1 Mad. H. ©. Rep., 198. 
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It is objected before us upon the present application that these two convic- 
tions are both bad upon two grounds, first, that they were come to without 
jurisdiction; and, secondly, that there yas no evidence before the Magistrate 
sufficient in law to establish either of them. 


We are of opinion that the first objection is good in respect of both the con- 
victions, We also think that there was no evidence before the Magistrate 
upon which the second conviction could be sustained in law. . 

It is clear that the offence of criminal intimidation was not, according to the 
account of the prosecution, committed within the actual territorial limita of the 
ordinary jurisdiction of the Magistrate of Howrah. In the words of the 
charge itself, it is stated as having been committed somewhere near Allahabad. 
If the Magistrate of Howrah had jurisdiction to entertain the first charge 
preferred against the petitioner, admittedly this must be by reason of the 
apecial enactment of s. 67 of the Criminal Procedure Code. That section runs 
in these words :—“ When it is uncertain in which of several districts an offence’ 
‘was committed ; or where an offence is committed partly in one district and 
partly in another; or where the offence is a continuing one and continues to 
be committed in more districts than one; or where it consists of several acts 
done in different districts, it may be inquired into and tried in any one of any 
such districts.” 

Now under the words of this section alone, it would be impossible to hold 
that an offenca which was committed locally in the neighbourhood of Alla- 
habad, and unquestionably far outside of the district of Howrah, could be 
entertained by the Magistrate of the district of Howrah. But there is s 
certain enlargement of the words of this section applicable to the case which 
is now before us, effected by the Dlustration (a) which is appended to the 
section. This illustration is the first of several illustrations appended to the 
section, and may be reasonably taken as a rider to the first paragraph of the 
section itself. It is in these words :—‘ An offence committed on a joumey or 
voyage may be inquired into and tried in any district throngh which the 
person by whom the offence was committed, or the person against whom, or 
the thing in respect of which, the offence-was committed, passed in the course 
of that journey or voyage.” 

This illustration is plainly larger than the first paragraph or any other 
enacting portion of the section itself, and we ought not therefore to carry it 
further than ita own words go. It is directed to meet a particular difficulty 
which is very analogous to, but not, strictly speaking, comprehended within, 
those covered by the general description of the section. When an offence is 
committed during a journey or voyage, even if the place of the occurrence is 
single and completely known, yet, practically, in most cases it would be impos- 
sible for the complainant to have recourse to a tribunal on the actual spot. 
The illustration to the section affords relief by giving jurisdiction to the local 
tribunal at the place where the offender either stops or is made to stop, or at 
the place where the complainant stops. But we think this means where either 
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of them first stops or breaks his journey or voyage. Any greater extension of 
meaning is not needed to meet the exigency of the case, and would be calculated 
to produce much mischief. It appears therefore to us that the journey spoken 
of in this illustration is a continuous journey from one terminus to another 
terminus, regard being had, for the purpose of estimating the continuity, to all 
the ordinary incidents affecting journeys of the particular kind which may be 
under consideration. Now, according to the evidence which has been sent up 
to us by the Magistrate, the journey on which the offence which is the subject 
of the first charge is alleged to have been committed, was a journey by railway 
effected by Mrs. Field, the prosecutrix, or at any rate, by the petitioner Piran 
Ayah, from Bombay to Calcutta, But it is also perfectly plain from that 
evidence, and it has been admitted by the learned Counsel, who appears in this 
case on the part of the Crown, that that journey was not effected continuously 
either by Mrs. Field or by the ayah: both of them stopped at Allahabad 
after the occurrence had taken place which is the foundation of the first 
charge, that is, after the offence as alleged had been committed—Mrs. Field 
for at least a space of two days, and the ayah for the space of at least one day. 
And this stoppage was not a stoppage due to the nature of the journey itself; 
because the journey might have been completed without any appreciable stop- 
page whatever, simply by continuing in the train in which these persons were 
passengers before they came to Allahabad, and which after it reached Allaha- 
bad proceeded with continuity to complete the journey to Calcutta. Mrs, Field 
instead of continuing her journey stopped at Allahabad, and remained there 
certainly for two days, and Piran Ayah, who, it is material to remark, had been 
discharged by Mrs. Field and forbidden to continue her journey with her, also 
remained at least one day. We are of opinion on this state of facts that the 
case does not fall within the Illustration (a) of s. 67, and that the Magistrate 
had no jurisdiction to entertain the charge of criminal intimidation committed, 
according to the story of the prosecution, somewhere near Allahabad, and 
certainly at some place external to the territorial limits of his own jurisdiction, 

The construction which we have thus placed upon the words of the Illus- 
tration (a), 8. 67, is not a novel construction, for it was given by the Madras 
High Court in the case of Queen v. Malony (1). 

It is not, perhaps, necessary for us to explain the grounds upon which we 
are of opinion that the Magistrate had ino jurisdiction to entertain the 
charge of defamation upon which he convicted the petitioner, because the 
Magistrate himself, in the return which he has made to this Court upon 
notice given to him of this application, hag admitted that he had no juris- 
diction to entertain the charge, inasmuch as the evidence did not serve to 
show that the offence was committed within the area of his ordinary jurisdic- 
tion, and this matter was not within the scope of s. 67, Criminal Procedure 
Code. We will, however, say that not only was there no evidence before the 
Magistrate upon which he could, with any sort of reason, come to the con- 


1) 1 Mad. H, C. Rep., 198. 
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clusion that he had jurisdiction to entertain that charge, but there was 
no evidence whatever before him upon which a charge of defamation of 
Mrs. Field by Piran Ayah could be „maintained anywhere. There is no 
evidence upon the record which has been sent up to us of Piran Ayah’s 
having anywhere spoken defamatory words of Mrs. Field, unless it be of her 
having done so at the same place and as part of the same transaction which 
constituted the foundation of the charge of criminal intimidation near 
Allshabad. If the charge of defamation had been properly drawn, the 
Magistrate would have perceived without difficulty that there was not an 
iota of evidence before him upon which: it could be sustained for a moment. 
Indeed, there was nothing in the information, or otherwise, before him on 
which he could even frame a proper charge. 


We therefore, as I have already said, are of opinion that both these con- 
victions are bad for want of jurisdiction, and we think that we ought not upon 
the ground put forward in s. 70 of the Criminal Procedure Code to forbear 
from setting the conviction aside. ‘That section says:—‘* No sentence or 
order of any Criminal Court shall be liable to be set aside merely on the 
ground that the investigation, inquiry, or trial was held in a wrong District or 
Sessions Division, unless it is proved or appears that the acoused person was 
actually prejudiced in his defence, or the prosecutor in his prosecution by 
such error, in either of which cases a new trial may be ordered.” 


It is obvious from the last words which I have read that this section 
contemplates such an error only of jurisdiction as may arize from a case being 
tried in one District or Sessions Division, say of Bengal, when it ought 
properly to have been tried in the neighbouring District or Sessions Division of 
the same province; because it evidently contemplates the possibility of the 
Court being able to direct a new trial. It does not apply to cases such as that 
of the first charge in which the right local jurisdiction is a jurisdiction foreign 
to the Oourt which has power to order a new trial, and lying entirely outside 
the province to which the local Division or District belongs, and in which the 
charge was actually entertained. 

And again as to the second charge, we think that there is enough in this case 

to lead us reasonably to conclude that the error made in the matter of juris- 
diction prejudiced the accused in her defence, because we think she never 
ought to have been called upon to answer that charge at all, and the Court, 
which would have disposed of the charge in Calcutta, where the defamation is 
supposed to have taken place, would have been substantially different both as 
regards constitution and procedure from that of the Magistrate of Howrah. 
' For all these reasons, we are of opinion that not only were the convictions 
had without jurisdiction, but that in respect to one charge at any rate the 
conviction could not be in any degree supported, and that both convictions 
ought to be set aside. We accordingly set aside both the convictions and the 
sentence and remit the fine; and if the fine or any portion of it has been paid, 
jt must be refunded. 
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Before Mr. Justice Pontifex. 
In tas Marree or HOWARD BROTHERS (Insotventa). 


Insolvent Act (11 § 12 Vict, o. 21), s. 40—-Sale of Morigaged Property— 
82 & 33 Vict, c. 71 (The Bankruptcy Act, 1869)—General Rules 78 to 81. 


Tms was an application by one R. S. Staunton, a creditor of the insolvents 
who had filed their petition of insolvency on 17th March 1878, and obtained 
their final discharge on 2nd September 1873, for the sale of certain properties 
which had been mortgaged to him by the insolvents. 

The facts alleged in support of the application were as follows :—That 
Staunton incurred liabilities for the insolvents by accepting their drafts and 
bills and by other transactions to the amount of about Rs, 1,00,000, and asa 
part security for the debt the insolvents, by an indenture dated 18th October 
1872, mortgaged to him four parcels of landed property situated in the district 
of Mirzapore, and also some property near the town of Jubbulpore and in the 
town of Allahabad. The mortgaged deed contained the usual proviso for 
redemption. Subsequently to this, the insclvents, by deed dated 14th Febru- 
ary 1878, conveyed to Messrs. Schoene, Kilburn and Co. of Calcutta the equity 
of redemption in three of the four parcels of the mortgaged properties situated 
at Mirzapore; and thereupon Staunton agreed with Messrs. Schoene, Kilburn 
and Co. to reconvey to them the three parcels of the property of which they 
had purchased the equity of redemption; which he accordingly did. That 
besides the mortgage of 18th December 1872, the insolvents assigned to 
Staunton certain moveable property which was then estimated to be of the 
value of about Rs. 8,000, but this property was subsequently sold, and only. 
realized Rs, 3,542-3-4 ; that the probable amount which might be recovered 
by the sale of the remainder of the mortgaged properties would not exceed 
Rs. 16,000, which was far short of the sum due to Staunton, and that a suit 
for foreclosure would involve further expenses, and would reduce the amount 
which he might be able to recover ; and finally, that from an account rendered 
to the Official Assignee, it would appear that there was due to Staunton 
from the insolvents on the 9th March instant the sum of Rs. 57,651-14-3, 

The applicant prayed for ap order directing an account to be taken of 
what was due for principal and interest and costs on the mortgage ; that 
the mortgaged properties be sold under the conduct of the Official Assignee ; 
that the applicant be at liberty to bid and to set off the amount of any 
purchase against the balance which should be found due to him, but that if 
any other person should become the purchaser, then that the proceeds of such 
sele, after deducting the Official Assignee’s commission, should be paid to the 
applicant in liquidation of his debt so far as the same might extend, and that, 
after crediting such amount, the applicant might rank as a creditor on the 
insolvents’ estates for any balance that might be remaining due, and that the 
insolvents’ schedule be amended accordingly. 
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Mr. Macrae on behalf of the Official Assignee did not oppose the application. 


Mr. Stokoe for Mr. Staunton.—The prayer of the petition follows Rules 
78 to 81 made under the English Bankruptcy Act, 1869. These Rules, with a 
slight alteration, making them applicable to equitable as well as legal mortgages, 
are the General Orders in Bankruptcy made by Lord Loughborough in 1794, 
and which have been subsequently incorporated in the General Rules made 
under the Bankruptoy Consolidation Act, 1849, and the existing Bankruptcy 
Act, 1869 ; 1 Fisher on Mortgages, 2nd ed., pp. 631, 582, The Court will 
be-guided by the rules of the’ English Bankruptcy Act—Jn the Matter of 
Shibchandra Mullick (1); In the Matter of Parke Pittar (2). A claim for 
unliquidated damages arising from a breach of contract has been allowed by 
this Court under s. 81 of the English Bankruptcy Act, 1869—Jn the Matter of 
Omertololl Daw (3). The mortgagee would be entitled to realize the mort- 
gaged property through the Court—Llewellyn v. O' Dowda (4). : 


The learned Counsel was stopped by Pontresx, J., who ordered the sale to be 
made ag prayed for in the petition, and directed the Official Assignee to reserve 
a price on the properties intended to be sold, and to advertize such sale once 
in the Calcutta Gazeite, and three times in two newspapers: circulating in the 
district of Mirzapore, The Court further ordered that, after the premises 
should have been put up and offered for sale by public auction, if they should 
not have been sold, or should have been bought in by the Official Assignee 
at the reserved price, then that the Official Assignee should be at liberty 
to apply to the Court for leave to sell the said premises by private contract. 


Attorney for Mr. Staunton: Mr. Paliologus. 
Attorney for the Official Assignee: Mr. Dignam. 


(1) 8B. L. R., 82. (8) Ante, App., p. 2. 
(2) Id., 118. . (4) Taylor, 169, 
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Before Mr. Justice Phear and Mr, Justice Morris. 


e 
MEWA LALL THAKUR (Pramwrtirt) v BHUJHUN JHA 
AND ANOTHER (DEFENDANTS. )* 


Special Appeal—Suit to set aside a Decree on the Ground of Fraud and 
Collusion—Review. 


Baboos Kally Mohun Dass and Budh Sen Sing for the appellant. 
Baboo Hureehur Nath for the respondent Bhujhun Jha. 


The other respondent did not appear. 
The judgment of the Court was delivered by 


Panag, J.—We think that no ground of special appeal has been made out 
in this case. 

The plaintiff in substance sues to set aside a decree which has been passed. 
against him by a competent Court, and also to set aside the execution-proceed- 
ings and the sale which followed thereon. 

The Judge has come to the conclusion upon the evidence that the decree 
was duly passed, and that all the proceedings in the suit ‘were réguler ond 
proper, and that there was no ground for setting aside the decree or subsequent 
proceedings. And we find no reason for disturbing this conclusion on special 
appeal. The lower Appellate Court has given excellent grounds for the view 
which it has taken of the evidence, 

We may perhaps add that it seems to us that this suit has been to a 
considerable extent misdirected. It has already been mentioned that 
the immediate aim of the plaintiffis to geta decree which was formerly 
passed against him by a competent Court, set aside, on the ground that it was 
obtained by fraud and collusion, But the proper course for obtaining such an 
object as that is to go to the Court which passed the decree, either within the 
time specified in s. 119 of the Civil Procedure Code, if the circumstances are 
such as would justify action under that section, or at any time (so that it be 
done with due diligence) if the ground upon which the decree is sought to be 
set aside be a good ground for reviewing and altering the judgment upon 
which the decree was passed. And if the case of the plaintiff be as it is in the 
present instance that the decree was obtained by fraud, no better ground for 
review could be alleged; though, of course, it need hardly be added that 
even in such a case as that supposed; it is necessary for the person aggrieved to 


* Special Appeal, No. 1917 of 1878, against the decree of the Judge of Zilla Tichoot, 
dated the 80th May 1878, reversing the decree of the Munaif of Tajpore, dated the 19th 
September 1872. 
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apply to the Court for a review with due diligence and without loss of time as 
soon as reasonably may be after the discovery of the fraud. In saying this, we 
do not in the least desire to question thg right of every Court to disregard, 
or rather to consider of no force, decrees of other Courts which may be shown 
to its satisfaction to have been obtained by fraud. 

The principle which governs Courts in cases of this kind may be found 
expressed by Lord Brougham in the case of Lord Bandon v. Becher (1). It is 
always a rule of the English Courts that while no Court but a Court of Appeal 
can interfere with the decree of a Court of competent jurisdiction, yet if the 
decree has been obtained by fraud, it shall avail nothing for or against the 
parties affected by it even in another Court. i 

So here if the plaintiff had been the person attacked and had no choice of 
a course for obtaining his remedy, he might have asked the Court, upon such 
evidence as he could put before it, to disregard the ex parte decree which 
the other side was using against him, and to treat it as a worthless decree, on 
the ground that it had been obtained by fraud. But he is not in this suit the 
person attacked; he comes into Court of his own free-will, asking for a 
declaration of title, and the proceeding which he ought to have adopted for 
the purpose of obtaining the relief he needs was to apply to the Court which 
passed the decree and to get that Court to rectify the deoree, or to set it aside, 
or to alter it in such a way as right and justice required. 

We disrgiss the appeal with costs. 


Before Mr. Justice Markby and Mr. Justice Birch. 


PRAN BANDHU CHATTERJEE AND OTHERS (DEFENDANTS) v. MADHU 
SUDAN PATRA AND OTHEBS ( PLAINTIFFS). * 


Cause of Action—Plaint— Objection allowed on Appeal— Costs. 


Tus plaintiffs in this case filed a plaint against the defendants, alleging that 
a thakbust map which was made in the year 1868 was erroneous. This 
was the sole ground of complaint alleged in the plaint. The Munsif and the 
lower Appellate Court treated the suit as if it were one to have the thakbust 
measurement set aside, and to have the plaintiffs’ right in certain chuk land, 
declared and confirmed ond issues were fixed accordingly, the issue of 
fact being “ Whether it is true that the disputed Chuk Akarrah appertains 
to the plaintiffs’ Mauza Runpore, or is it a fact that the same is a separate 


‘mauza; and which of the litigant parties is in possession of the same?” On 


* Special Appeal, No, 510 of 1878, against the decree of the Deputy Commissioner 
of Zilla Manbhoom, dated the 18th September 1872, reversing the decree of the Alunsif 
of Rathnathpore, dated the 80th September 1872. 


(1) 8 Ol & En 479. 
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the trial before the Munsif, the defendants called witnesses to prove that they 1874 
were in possession of the disputed land through their ryota, but the Monsif ey 
dismissed the suit as being barred by Umitation. The plaintiffs appealed to v. 
the Deputy Commissioner, who overruled the defendants’ plea of limitation, and ee 
declared that the plaintiffs were entitled to the land in dispute, with the 
exception of a certain lac garden. The learned Judge in his judgment stated 
that the defendants to prove their possession had not brought forward a single 
witness who asserted he was in possession of the lands as a cultivator. 

The defendants appealed to the High Court. 


Baboo Opender Chunder Bose for the appellants.—The lower Appellate 
Court is clearly in error in saying the defendants called no witnesses to prove 
their possession by cultivation. However that may be, the suit ought never to 
have been entertained, as the plaint discloses no cause of action. The thakbust 
map may be erroneous, but the plaint does not allege nor show that such an 
error has given the plaintiffs a cause of action against the defendants.” A suit 
will not lie for a mere declaration of title. 

Baboo Hurry Mohun Chuckerbutty.—The two last contentions raised on 
behalf of the appellant were not raised in the Courts below, and it is too late 
to raise them now. The case was virtually one for possession and for a 
declaration of title, and the issne of fact was raised on that contention. 


Baboo Opender Chunder Bose in reply. 


The judgment of the Court was delivered by 


Mangzsy, J.—In this case if the only objection had been that the suit would 
not lie for a declaration of title and confirmation of possession, we should not 
_ have entertained it at this stage of the proceedings, it not having been taken 
in the Court below. But it appears that there is another objection taken in 
special appeal, independently of this, to the judgment of the Deputy Commis- 
sioner. He states in his judgment that not a single person has been brought 
forward who asserts that he ever was in possession of the land as cultivator, 
that is, in possession on behalf of the defendant; butit is pointed out to us 
that two witnésses at least were examined, who distinctly stated that they did 
hold the land from the defendant and cultivate it, Therefore that observation 
of the Deputy Commissioner appears to be founded upon misconception of the 
evidence. The result of that would be that we should remand the case to the 
lower Appellate Court for a fresh decision. 

But then comes the question whether we can allow this litigation to proceed 
further, if in fact the suit is one which would not lie. For though we might 
not choose to interfere where the litigation is at an end, it is a different thing 
when we are asked to remand a case for further inquiry. Now we think, 
looking to the plaint, that the suit is not one which would lie to the Civil 
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Court. The only complaint is that the éhakbust map, which was made in the 


Prax Baypuv year 1863, is erroneous. It is nowhere alleged that any injury has accrued to 
CusennaEe the plaintiff in consequence of that errog, and therefore we think that there is 
Mapu Supan no cause of action disclosed by the plaint. That being so, we think we are 


Patra, 


bound to entertain the objection, and not to allow this litigation to proceed 
further. 

Under these circumstances we set aside the decree of the lower Appellate 
Court, and dismiss the plaintiffs’ suit upon the ground that the plaint disclosea 
no cause of action. But inasmuch as this objection was not taken in the 
Court below, we make no order as to costs. 


Before Mr. Justice Phear and Mr. Justice Morris. 


. 


SYUD MAHOMED ABDUL HYE (Puarmrirr) v. LUNJEET SINGH 
AND ANOTHER (DEFENDANTS).* 


Court of Wards—Suit on Behalf of a deceased Lunatic’s Estate by a Manager 
appointed by the Court of Wards. 


Baboo Unnoda Persad Banerjee for the appellant. 
Baboo Mohesh Chunder Chowdhry for the respondents, 
The judgment of the Court was delivered by 


Puean, J.—It appears to us that there is no ground whatever upon which 
this suit can be supported. 

The plaintiff is described as Syud Mahomed Abdul Hye, manager under 
the Court of Wards of the estate of Baboo Bindesharee Prosad Singh, 
deceased; and in this suit he sues two defendants Lunjeet Singh and his brother 
Sheochurn Lall, The case of the plaintiff is that Lunjeet Singh, in December 
1867, entered into a security bond by which he undertook to be answerable 
to the Court of Wards for any default in the payment of rent and otherwise 
which a person of the name of Seosahoy might make, in performing the 
stipulation of a certain contract of lease which Lunjeet Singh, as was recited 
in his security bond, had himself perused, and had satisfied himself with regard 
to. It was described in the recitals as a lease of 8 annas of Mauza Salampore 
at a rent of Rs. 248, and of 8 annas of another mauza at a rent of 
Rs. 170 to Seosahoy: and it is plain that it was the terms of this lease 
and of no other which Lunjeet Singh guaranteed the due performance of. 


* Special Appeal, No. 1964 of 1878, against the decree of the Judge of Zilla Shahabad, 
dated the 8rd June 1878, affirming the decree of the Munsif of Arrah, dated the 18th 
January 1878, 
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Now at the outset, it is manifest upon this statement that Sheochurn Lall 
had no liability of any kind towards the plaintiff or anybody else, under 
the terms of this security bond, and therefore, so far as anything goes which 
appears in the plaint, it was certainly gratuitous on the part of the plaintiff 
to make Sheochurn Lall s defendant in this suit, 

But further, there is no ground shown in the plaint whereon 8yud Mahomed 
Abdul Hye can maintain a suit for the purpose of enforcing the security 
bond which Lunjeet Singh made in December 1867. The bond was not 
made with Syud Mahomed Abdul Hye. Indeed, it is somewhat difficult to 
satisfy oneself as to the person with whom the bond was supposed to have 
been made. The words of the bond are exceedingly general, and all that 
can be gathered from it, is that Lunjeet Singh undertook to be responsible 
tothe Court of Wards in whose charge the property of one Baboo Binde- 
sharee Prosad Singh, a lunatic, was at the time when the bond was made 
for the due payment of rents, &o., which might become due under the specified 
lease of a portion of that property to Seosahoy. If the bond be construed 
strictly, then the Court of Wards is the only person who could sue to enforce 
its terms. But-we are not aware that the Court of Wards has any such 
personality as would enable it to sue in this way. 

It is however perhaps possible to construe this security bond as having 

- been in the intention of the parties concerned made by Lunjeet Singh with 
the Innatic Bindesharee Prosad through the intervention of the Court of 
Wards in whose charge his property was. , And in that case a suit could 
of gourse be brought upon the bond in the name of Bindesharee Prosad 
Singh, while he was alive, by any one who was manager of his estate acting 
as his next friend for the purpose of recovering compensation according to 
the terms of the bond in respect of rents which had become due to the lunatic 
from Seosahoy. But the present suit is not even framed in that way. Syud 
Mahomed Abdul Hye does not bring this auit in the name of the lunatic, 
acting for the Iunatic as his next friend and seeking to recover money which 
had become due to him. In truth, it was almost impossible for the present 
plaintiff to have brought this suit in that form, because he could not well 
have styled himself the next friend of the deceased person. Thus a grave 
difficulty meets him at the outset of the case, and that difficulty is really the 

. test of the merits of the present suit. It shows that the plaintiff has no 
right to make the claim which he has preferred in the present suit. So far 
as any of the arrears of rent which are sought to be made good by this suit 
are arrears which accrued due during the lifetime of the lunatic Bindesharee 
Prosad Singh, these arrears, and the compensation in respect of them, must be 
debts which the lunatic’s personal representative is entitled to recover; and 
so far as they are arrears which accrued due after the death of the lunatic, 
they must be debts which the successor of the lunatic, whoever he may be, 
is entitled to recover. It is plain, therefore, that, in this suit, two perfectly 
independent claims have been united; and there is nothing disclosed in the 
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present plaint or elsewhere on the record to show that Syud Mahomed 
Abdul Hye is entitled to sue for the enforcement of either of them. 

Again, if Abdul Hye had established his right under a certificate, or 
otherwise to represent the deceased lunatic, still it seems quite plain that the 
surety is not by virtue of his bond of December 1867 bound to make good 
the liabilities which Seosahoy had incurred and failed to discharge under the 
kabuliat executed by him in 1868. 

Tt has been argued before us by the learned Government Pleader that the 
liabilities of Seosahoy under his kabuliat of 1868 are substantially the same 
as the liabilities which he was under in respect of this particular mauza 
according to the terms of the original kabuliat or agreement of 1867. This 
may be so. Bat still it is not the liability which Lunjeet Singh undertook by 
his bond of December 1867 to guarantee. It is admitted by the learned 
Government Pleader that the original contract which Seosahoy entered into 
in 1867 was for a single lease to him alone of 8 annas of one mauza ata 
specified rent, and 8 annas of the other mauza at another rent. Whereas 
the lease which was fiually agreed upon and accepted in 1868 was a double 
lease, še., a lease of the 4 annas of the one mauza to Beosahoy alone, and 
a lease of 8 annas of the other mauza to Seosahoy with othera: that is 
the contracts of lease into which Seosahoy entered in 1868 were different 


from the single contract' of lease into which he entered in 1867, and which ... 


was recited in the security bond as the contract which Lunjeet Singh 
guaranteed the due performance of. There can be no doubt on these facis 
that Lunjeet Singh is not liable on his bond of December 1867 to make good 
the liabilities of Seosahoy under his kabuliat of June 1868. And therefore 
for every reason the present suit fails and ought to be dismissed. 

Accordingly we are of opinion’ that the decree of the lower Courts is 


- correct. And this appeal will be dismissed with costs. 


, 
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Before Mr. Justice Markby and Mr. Justice Birch. 


SHIROKUMARI DEBI (DrrExpant) 0. SHITARAM HAZDRA AND OTHERS 
(PLaIstTirrs).* 


Money paid in Ezecution of Decree, Suit for— Parties appearing on Decree not 
Parties to Suit—Suit for Money paid and received—Suit cognizable by Small 
Cause Court—Act XI of 18685, s. 6. 


Ix g previons suit brought by Shirokumari Debi, the present appellant, 
against one Sheikh Kheja Mullick to, recover possession of certain land, 
Shitaram Haxdra and others claiming to be the owners of the property, asked 
leave to come in and defend the suit, which leave was refused. The suit was 
dismissed, and Shirokumari appealed, and in her appeal slie named Shitaram 
Hazdra and his cosharers as respondents, and a notice was consequently 
served upon them in the usual form. Shitaram and his cosharers did not 
appear, and the judgment of the first Court being reversed, a decree for recovery 
of possession was given on 2nd November 1868, in which they were included, 
Subsequently, Shitaram and his cosharers brought a suit to have their title 
to this very property declared, one of the defendants being Shirokumari 
herself. Shitaram and the other plaintiffs obtained a final decree declaring their 
title to the lands claimed by them on 31st December 1870. ~ 

Whilst this second suit was pending, Shirokumari took proceedings in 
execution of her former decree to recover a sum of Rs. 375 awarded her by 
that decree either for costs or mesne profits (it was not clear which), whereupon 
Shitaram and his cosharers, in order to prevent a sale of the property, deposited 
in Court the amount claimed under protest, and Shirokumari received that 
amount on account of her decree. ! 

Shitaram and his cosharera now brought the present suit against Shiro- 
kamari to recover the amount so paid. The Court of first instance gave 
the plaintiffs a decree, and that decree was affirmed on appeal. Shirokumari 
appealed to the High Court. 


Baboo Rashbehari Ghose for the appellant .—The money was paid in execu- 
tion of the decree in the firstsuit, It was paid under compulsion of law, and 
cannot be recovered back; see Zhe Duke de Cadaval v. Collins (1). This suit 
is unnecessary; the matter ought to have been determined by the Court which 
executed the decree in the first suit. [Marxny, J.—Shitaram and his 
cosharers were not parties to the firstsuit.] In the Court of first instance 


* Special Appeal, No. 480 of 1878, against the decree of the Judge of Zilla West 
Burdwan, dated the 18th December 1872, affirming the decree of the Munsif of Sonamookhi, 
dated the 81st January 1872. 
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they applied to be made parties, and their application was refused, but 


Suinoxumanr I2 the Appellate Court they are on the record as respondents. An Appellate 


Desi 
v. 


SRITARAM 


HAZDRA, 


p 


Court has the same powers as an origjinal Court, Act XXI of 1861, a. 37. 
The Appellate Court served them with notice, and they might have 
appeared and objected to being made parties, and I submit they cannot now 
bring asecond suit. The presumption must be that the Court acted properly, 


Baboo Srinath Das for the respondents.—This appeal must fail, as the suit 
ig one for damages for an amount less than Rs. 600, and is cognizable by the 
Small Cause Court, from whose decision there is no appeal. 


Baboo Rashbehari Ghose in reply—The suit does not come within the 
purview of Act XI of 1865, 5.6: it was for money had and received—a 
quasi contract--and not for damages. 


The judgment of the Court was delivered by 


Marrey, J.—I think that the decree in this case is right, and that the 
special appeal ought to be dismissed. , 

In special appeal it is contended that the money now sued for was recovered 
in execution of the process of the Court, and cannot be recovered back. 
As a general rule, no doubt this is so; and had the decree in execution of 
which this money was recovered remained in force, the plaintiffs might not 
have been able to recover in this suit. But in this case both Oourts appear 
to me to have found that the judgment in the first suit has been set aside, 
so far as the present plaintiffs are concerned, by the proceedings in the second 
suit. It seems to me, therefore, that there is no impediment to this suit. 

It is also said that the question being one relating to the execution of the 
decree in the first suit arising between the parties to that suit, it is to be 
determined by the Court executing the decree in that suit, and not by a 
separate suit; and that this present suit is, therefore, improper. But I think 
the present plaintiffs have been shown not to have been parties to the first 
decree. Their names, it is true, appeared on the decree, but that was owing 
to the misrepresentation of Shirokumari that they were defendants in the Court 
below. The record has been searched, and it appears that Shitaram and his 
cosharers were never made defendanta in the first suit. On the contrary, the 
only order was a refusal of their own application that they might become so. 
The erroneous insertion of theirnames in the proceedings of the Appellate 
Court was due to the misrepresentation of Shirokumari, and that error has 
been rectified by the subsequent suit. 

The other objection that this is a suit in which no appeal lies to this Court 
need not be considered, inasmuch as having heard the argument, we are 
satisfied that the judgment of the Court below was right. 

The appeal is dismissed with costs. 
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Before Mr. Justice dlacpherson and Mr, Justice Morris, 
QUEEN v. SHAM BAGDI anv ornens.* 


Criminal Procedure Code (Act X of 1872), a. 263— Verdict of Jury, 


x 


Tas judgment of the Court was delivered by 


Macensrson, J.—The evidence against the prisoners, in ‘whose interest the 
Judge has referred this case to the High Court under a. 263, is certainly 
not very strong, Inasmuch as it consists solely of the statement of the pro- 
secutrix. Nevertheless the evidence is quite sufficient, if believed. The Jary 
did believe it: and how can we say that they were wrong in doing so? It is as 
likely as not that they were right. And is the High Court to set aside a ver- 
diot in such a case P 

I think we ought not to interfere with a verdict, unless we can say decidedly 
that we think that it is clearly wrong. If we are to interfere in every case of 
doubt,—in every case in which it may with propriety be said that the evidence 
~ would have warranted a different verdict,—then we must hold that reàl trial 
by Juary is absolutely at an end, and that the verdict of a Jury is of no more 
weight than the opinion of Assessors. I presume that if this were the inten: 
tion of the a it would have said so. But the Legislature has not 
said go. 


As it is, I consider that the Court should exercise the powers vested in it, 


by s. 263 only in cases in which it finds the verdict of the Jury clearly and 
undoubtedly wrong. This is not such a case, although I may admit that 
thére may be room for doubts being entertained as to the facts, Therefore I 
think the verdict of the Jury should remain undisturbed, so far as this Court 
is concerned, and that the Sessions Judge must pass sentence on “the prisoners. 


* Reference to the Engh Court under s. 268 of Act X of 1872 of the Crimunal Procedure 
Code by the Officiating Sessions Judge of Hooghly, dated the 18th September 1873, 
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Before Mr. Justice Macpherson and Mr. Justice Morris. 
QUEEN v. NOBIN CHUNDER BANERJEE 


Criminal Prosedure Code (Act X of 1872), s. 268—Verdict of Jury— 
Murder — Insanity. 


Baboo Juggadanurd Mookerjee for the Crown. 
Mr. Bornerjee (with him Baboo Bacharam Mookerjee) for the prisoner. 


Tun facts are sufficiently stated in the judgment of the Court which was 
delivered by 


Macruznson, J.—The Jury in this case have found that the prisoner. 
caused the death of his wife, but that he is not guilty of murder, because 
when he killed her, he, by reason of unsoundness of mind, was incapable of 
knowing that he was doing an act which was wrong or contrary to law. The 
Sessions Judge, disagreeing with the verdict of the Jury as regards the 
unsoundness of the prisoner's mind, was of opinion that he ought to have 
been convicted of murder; and he has (under s. 263 of the Criminal Proce- 
dure Code) submitted the case to the High Court, considering it necessary 
for the ends of justice to do so. It thus becomes necessary for us to deal 
with the case submitted to us as with an appeal, which we read as meaning 
an appeal by the prosecution: and by the provisions of s. 263, we have 
authority to convict the accused person on the facts, and to pass sentence 
accordingly, i 

In the “grounds” recorded by the Judge as required by s. 464, he says 
that in his opinion the verdict is opposed to the evidence on the record; that 
the accused was not of unsound mind; and that he committed the offence 
of murder. 

There ia really but one question before us that as to the state of the 
prisoner’s mind at the time he caused his wife’s death. > That he did cause 
her death cannot be seriously doubted. The Jury have found as a fact that 
he did, and the Sessions Judge agrees with them as to this, And that this 
finding is correct is, we think, conclusively shown by the evidence. 

The learned Counsel for the prisoner has contended that as, under s. 267 
of the Criminal Procedure Code, it is the duty of the Jury (as distinguished 
from the duty of the Judge) to decide which view of the facts is true, this 
Court cannot disturb, or at any rate ought not to disturb, the verdict of the 
Jury, if there is on the record any evidence whatever in support of it But 
8, 257 must be read as qualified by s. 263, the effect of which is that, if the 


> Reference to the High Court under s, 268 of the Code of Criminal Procedure by the 


Officiating Sessions Judge of Hooghly, dated the 11th September 1878, 
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Judge disagrees with the Jury and submits the case to the High Court, the whole 
matter is opened up, the High Court must treat the case as before if on 
appeal, may convict the accused person on the facts, and, if it does convict 
him, shall pass the proper sentence upon him. We quite agree, however, that 
the powers given to this Court by s. 268 are not to be lightly exercised; and 
that the unanimous verdict of a Jury ought not to be set aside, even if the 
Sessions Judge disagrees with it, unless that verdict is clearly and patently 
wrong and unsustainable on the evidence. If there were any substantial 
doubt in this case, we should certainly not disturb the verdict. It appears to 
us, however, that there can be no reasonable doubt about the matter. 
Without saying that there is on the record absolutely nothing which could be 
said to afford some evidence of unsoundness of mind, we have no hesitation 
in saying.that there is scarcely any such evidence, and that, such as it is, it is 
wholly unreliable and worthless for the particular purpose of proving 
insanity. Witnedses speak of the intensity of the prisoner's rage and grief 
when he heard-of his wife's alleged infidelity, a day or two before the 
murder; of his rolling on the ground in his passion; of his eyes being red 
or blood-shot; and of his skin being hot. They also tell how, when he 
had struck down his wife, he came out of the house, calling aloud that 
he had killed her, and voluntarily giving himself up to a chaukidar. 
_ that he might be dealt with according to law for what he had done. 
These points are relied on as showing insanity. It may be that if there had 
been substantial evidence of the prisoner's unsoundness of mind, these facts, 
or some of them, might have been deemed to be corroborative of it. But 
in themselves these facts, whether taken singly or together, are no real evi- 
dence of unsoundness of mind, for there is not one of them which might not 
in the natural course of events have been found to exist in the case of man 
who was perfectly sane, but was laboring under the influence of great grief 
and passion. 
It is not because a man commits a very horrible murder, or because’ he 
commits it while laboring under strong passions and feelings, that therefore 
the world is to assume that he must have been insane when he committed the 


deed, The fact of unsoundness of mind is one which must be clearly and : 


distinctly proved, before any Jury is justified in returning a verdict under s. 84 
of the Penal Code. Every man is presumed to be sane and to possess a suffi- 
cient degree of reason to be responsible for his crimes until the contrary is 
proved. 

Here it is not attempted to be proved that prior to this occurrence, the 


prisoner ever at any time showed gny symptoms of insanity; it is not even. 


suggested that the prisoner was of unsound mind until he heard the reports 
which caused him two days afterwards to take his wife’s life. Nor is it alleged 
that he was of unsound mind subsequently, at the time he was tried, or at 
any other time. And not a single medical witness, nor even the jailor who 
has had him in custody since the murder (which took place in the end of 
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May), has been called to speak as to the prisoner's mind being unsound. The 
case proved is simply that the prisoner, who was employed in a Government 
Printing Press in Calcutta, and up to that time was of sound mind, went 
from Calcutta on the 24th May to visit his wife who was living in her father’s 
house; that almost immediately after reaching his father-in-law’s house, he 
became aware of certain rumours as to his wife's infidelity; that he (and 
apparently not without cause) believed these rumours to be true, and con- 
sidered that her father was very much to blame in the matter; that he was 
passionately angry and greatly grieved at what he heard, and removed his wife 
from her father’s house to that of an aunt (didi-ma) who lived close by; that 
he resolved to bring his wife away with him back to Calcutta, but was afraid 
(and very likely with good reason) that he would be prevented from doing so 
by those who had led his wife astray; that he took his wife back to her 
father’s house on the 27th, saying that on the next day he would take her to 


` Calcutta; that the same evening, seizing the opportunity of his being in the 


house alone with his wife, he murdered her; and that, having murdered her, 
he ran out of the house crying aloud that he had done so, and went 
and delivered himself up to a chaukidar saying he had Killed his wife and 
he might ‘deal with him as the law direoted. 

The prisoner bas confessed the whole matter at length before the Deputy 
Magistrate and subsequently before the Magistrate. And the statements 
made by him are borne out in all substantial respects by the evidence of the 
witnesses who have been examined. It is clear that the murder was commit- 
ted owing to the unhappy position in which the prisoner considered his wife 
and himself to be placed. He did the deed under the influence of anger, 
jealousy, and grief. No doubt any person placed in the position in which he: 
was, or believed himself to be placed, is much to be commizerated. But there 
is absolutely nothing on the facts before us from which any reasonable person 
can conclude that the prisoner was “incapable of knowing the nature of the 
act,” or that he was incapable of knowing that he was’ doing what was 
wrong or contrary to law. On the contrary, all the evidence showa that he 
knew the nature of the act perfectly mee and knew that it was wrong and: 
that it was contrary to law. 

On the whole, we think the verdict of the Jury so utterly wrong, and so ' 
entirely against the evidence, that we consider that the Judge acted rightly in 
submitting the case under s. 268, and that it is our duty to convict the 
prisoner on the facts, - 

We find that the prisoner has committed culpable homicide amounting to 
murder, and we sentence him (under 8. 302 of the Penal Code) to transporta- 
tion for life. 
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Before, Mr. Justice Kemp and Mr. Justice Pontifex, 
2 


( l QUEEN v. SOFFIRUDDI PALWAR asp awormeR,®” 


Criminal Procedure Code (Act X of 1872), s. 280—Enhancement 
of Punishment. 


` 


In this case Noimuddi, Soffiruddi, and Basiruddi were committed to take 
their trial for the murder of one Shomasdi. The Sessions Judge, in concurrence 
with the opinion of the Assessors, convicted the prisoner Noimuddi under 
s. 826 of: the Penal Code, and sentenced him to be rigorously imprisoned for 
seven years and to pay a fine of Rs, 100; convicted the prisoner Soffiruddi under 
s. 201, and sentenced him to five years’ rigorous imprisonment ; and acquitted 
Basirnddi on account of his youth, and because he believed he acted under the 
coercion of his father, the prisoner Soffiruddi. 

Noimuddi and Soffirnddi appealed from prison, and theif appeal now came 
on for hearing, but no one appeared on their behalf. 


S 
1 


The judgment of the Court was delivered by 


Kun, J. (who, after stating the facts as above, continued.)}—The Sessions 
Judge observes that he considers “ that it has been established by the evidence 
that the prisoner Noimuddi caused the death of Shomasdi by throttling him,” 
but he convicts bim'of “grievous hurt” because the body of Shomasdi 
bas not been found. In another part of his judgment, in remarking upon the 
case of the prisoner Soffiruddi, the Sessions Judge observes that it is clearly 


proved that this prisoner assisted Noimuddi to make away with the body of the - 


deceased, and from the circumstance of his death he, the prisoner Soffiruddi, 
must have believed that the offence committed was murder; but this is 
wholly inconsistent. with the Judge's finding that Noimuddi has committed 
the offence of grievous hurt. ’ 

It appears clear to us, after a careful consideration of the evidence, that the 
prisoner Noimuddi is guilty of the offence of murder. It is proved that he 
went to the house of the deceased at night, and that there was a aquabble and 
a struggle between the prisoner, the deceased and the witness Hakima; that 
they were separated by the prisoners Soffiruddi and Basiruddi; and that the 
whole party, ‘including the deceased, then went to the house of Soffiruddi, 
where the deceased threatened the prisoner Noimuddi with reporting hig 
conduct the next morning to'their zemindar. Upon this words ensued between 
Noimuddi and the deceased, when the former pressed the latter down upon a 
log of wood which was lying in the court-yard of the house and throttled 


* Criminal Appeal against an order of the Seasions Judge of Jessore, dated the lith 
February 1874, 
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1874 ~ him. When it was found that Shomasdi was dead, the witness Idrale, whose 
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evidence before the Deputy Magistrate has been put in under s. 33, Act I 
of 1872, was sent for and consulted as to yhat was to be done, After ascertaining 
that Shomasdi was dead, he declined to have anything to do with the matter. 
Upon this the body of the deceased was taken by Noimuddi, Soffiruddi, and 
Basiruddi to a river, described by the Deputy Magistrate who committed the 
cage, as flowing near the house of the prisoner and with a rapid stream, and 
thrown into it. The body has not been found, but from the evidence and the 
admissions of the two prisoners, Soffiruddi and Basiruddi, before the Deputy 
Magistrate, itis clear that the dead es of Shomasdi was disposed of as 
stated above. 

We therefore think that this'is a ‘case in which we ohi to exercise the 
powers conferred upon us by s. 280 of the Code of Criminal Procedure 
and to alter the finding of the Court below, and also to enhance the punishment 
awarded by it. We convict the prisoner Noimuddi of murder under s. 302 
and sentence him to be transported for life. We convict the prisoner 
Soffiruddi under s. 201, and, inasmuch ag he knew that the offence which 
was committed was punishable with death, we sentence him to seven years’ 
rigorous imprisonment. 


In tue Goons or E. L. BEAKE, DECEASED. 


Court Fees Act (VITof 1870), Sch. I, No. 11—Letters of Adminstration— 
Doubtful Debt— Financial Notification No. 2025. 


The uncertainty of recovering a debt due to theestate of a deceased person is not a 
sufficient ground for a proportionate reduction of the fee payable in respect of letters 
of administration to such estate. 


. Case referred by Mr. Belchambers, the Taxing Officer, for the decision of 
the Chief Justice, under s. 5 of the Court Fees Act, 1870:— 

“In this case the petition of the. Administrator-General for letters of 
administration of the property and credits of Edward Lane Beake, deceased, 
contains the following statement as to assets :— 

“ ‘The amount or value of assets whioh are likely to come to your petitioner's 
hands in the event of such letters of administration being granted will not, 
to the best of your petitioner's belief, exceed Rs. 18,500, and are as follows :— 

In the High Court, deposit as security for costs in suit, Beake v. Happer- 
field Rs. 2,000; now payable by Mr. Landray, Rs, 3,500; balance 
payable by Mr. Landray by instalments, besides interest, Rs. 8,700; claim 
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against persons at Lucknow (payment being made by instalments), Rs, 950; 1874 
claim against Lane & Co., Meerut, Rs. 13,000. Ty e GQoopa: 
Out of which last-mentioned sum it is doubtfal whether more than E L Dearer. 
Es. three thousand and five hundred will be realized? 
“ Upon the doubt expressed as to whether the claim against ‘tana & Co, 
for Rs. 18,000 is good for more than Rs. 3,500, it is submitted, on behalf = 
of the Administer Genaral, that the difference (Rs. 9,500) between 
those two sums is not liable to the stamp duty prescribed by the Court 
‘Fees Act, 1870, Sch. I, cl. 11. i 
“ There is no provision in the Court Fees Act authorizing exemption in 
respect of a claim supposed to be doubtful: nor is there any such provision 
in the Acts by which the payment of probate duty in England is regulated. 
“If duty be paid on an exaggerated valuation of an estate, a refund of 
the amount paid in excess may be obtained, in England, under 35 Geo. IIM, 
c 184, s 40, and‘in this country, under the Financial Notification 
No, 2025, dated 15th August 1872, which provides that the Local Govern- 
ments may sanction refunds of stamp duty when the estimate of the assets x 
of an estate is shown to have exceeded the amount on which the Act Bays 
that duty shall be paid, namely, the actual value of the property in respect 
of which the letters of administration are granted.” (1) 


The following was the decision of 


Coucu, C.J.—No sufficient ground is shown for the duty not being payable 
on the Rs, 9,600. 


Before Mr. Justice Macpherson. 


In rar Marrer or RAJNARAYAN PAL AND ANOTHER (INSOLVENTS). 1874 
June 19 § 20. 





Insolvent Act (11 & 12 Vict, o. 21), 8. 9—Revocation of Adjudication— 
Notice to Crediiors— Practice. 


Tus insolvents who carried on business as shopkeepers in Calcutta had been 
adjudged insolvent under the provisions of s. 9 of the Insolvent Act upon the 
petition of certain creditors. : 


Baboo Kally Nath Mitter, on behalf of the insolvents, now applied, on z 
notice to the Official Assignee and to the attorney for the petitioning cre- 
ditors, for an order that the adjudication might be set aside upon such notice 


C1) Gasette of India, 17th August 1872, Pt, i, p. 782 
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to their creditors as the Court might deem proper. In their petition for this 
order, the insolvents stated that they had come to a settlement with all their 
eréditors who had agreed to accept 7$ manas in the rapes; that the adjudicat- 
ing and some of the other creditors had already received the amount of their 
composition, and that the remaining creditors had agreed to receive the 
amounts respectively due to them under the settlement out of the sale proceeds 
of the ingolvents' property in the hands of the Official Assignee. 

The ingolvents had not filed any schedule, and no claims had-been proved 


against their estate. ' The property had been advertized for sale by the 
Official Assignee. ' 

Mr. Digram for the Official Assignee contended that notice must be given 
to all the creditors before the adjudication could be annulled. > When an 
insolvent applies to withdraw his petition, the practice has been to file 
‘the consent of all the creditors, together with an affidavit of their- 
signatures, following the English practice as laid down in 2 Archb. Boy., 
p- 808; see Zn re Pyarichand Mitter (1.) If the application of the insolvent 
be to annul an adjudication made on the petition of a creditor, he must show 
that the original adjudication was bad, otherwise the proceedings in insol- 
vency must continue-—In re Sreenarain Bysack (2.) As to the procedure on 
such an application, see Archb. Boy., pp. 791 to 798. 


Baboo Grish Chunder Chunder for the petitioning creditors consented to 
the prayer of the insolvents. 

Macruszson, J., stated that he thought Mr. Dignam’s objection must ` 
prevail; and that he would speak to Pontifex, J., as to the order to be passed. 

On the following morning the learned Judge said he would make no order; 
if the adjudication were improper, it could be set aside; but if it were proper, 
the ugual course of filing a schedule must be followed. 


(1) 6B, L. B., 558. (2) 2 Hyde, 180. 
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Before Mr. Justice Phear and Mr. Justice Morris. 
IN THE MATTER OF THE Peririoxs or SUMAT DAS.* 


Execution—Transfer of Decree—Jurisdiotion—Appeal— Limitation—Act VIII 
of 1859, 8. 284. 


An order passed by a Court to which a decree has been transferred for execution is not ° 
open to appeal, unless the order has been made in the course ef the actual execution of the 
» transferred decree. 


The Court to which a decres has been transferred can take cognizance of a question of 
limitation, but the question must be one arising from facts which are legitimately before 
the Court in the course of execution, and not a matter of limitation ansing antecedent to 
transfer (1). 

Quavre.— Whether, where a decree has been transferred to the Munsif’s Court for execu- 
tion, an appeal will lie to the Judge from the Munsif’s order in'the. matter of the execu- 
tion? 

Moonshee Mahomed Yusuff in support of the rule, 

Baboo Gopal Lal Mitter, contra. 

Tus judgment of the Court was delivered by 


Parag, J.—This is a rule.obtained by one Sumat Das, calling: upon 
Bhuban Lal and. others to show cause why an order made by the Judge of 
Shahabad on appeal in the matter of the execution of a decree, which Sumat 
Das had obtained in the Small Cause Court of Arrah against Romeshur Lal, 
deceased, father of the respondenta, should not be set aside on the ground 


~ that it was made without jurisdiction P 


The principal facta of the case are as follows:—The decree was given on 
the 11th of July 1864 for a sum of Rs. 104-10. After several interme- 
diate proceedings, upon the decree-holder’s application made on the 31st of 
August 1872, the Small Cause Court of Arrah, under the provisions of s. 20, 
Act XI of 1865, granted him a certificate to the following effect :— 
“Certified that an ez parte decree was given for the plaintiff in the above 
case on the 11th of July 1864, and that satisfaction of that decree has not 
been obtained.” . 2. . £ 

The judgment-creditor, the present petitioner before us, filed this certificate 
in the Munsif’s Court at Arrah, and sought execution of the decree, when 
the judgment-debtor appeared and raised the plea that the decree is barred by 
limitation. The Munsif, by his judgment and order dated the 14th. of 
February 1878, held that the decree was not barred by limitation, and rejected 
the objection of the judgment-debtor. The judgment-debtor preferred. an 


. 


* Rule No. 1044 of 1878. 


(1) Seo Léake v. Daniel, B. Ia R Sup. Vol, 970. 
A—5 
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1874 appeal against the order of the Munsif to the Judge of Shahabad, who, on 
— Israr the 3lst of March 1873, reversed the Munsif’s order, and held that the decree 
run Paoa Was barred by limitation. This last decision is the judgment which is now 

or Sumar sought to be set aside. 

pee: The question which has been raised in its broadest sense is whether or not 

an appeal lay to the Judge from the order of the Munsif in the matter of this 
execution? It is admitted that the Judge of the Small Cause Court, before 
sending his certificate to the Munsif, had, on the report of his amla, considered 
the question whether or not the execution was barred by lapse of time, and 
holding that it was not, had ordered execution to issue; and it is not disputed 
that this order, had it been made inter partes, would, by reason of s. 21, Act 
XI of 1865, have been final, and could not have been appealed against, if the 
execution had been proceeded with within the Munsif's jurisdiction. And it: 
would be an extraordinary anomaly if, by the mere removal of the decree to 
the Munsif’s Court for the purpose of execution only, a right of appeal, 
which otherwise did not exist, should spring up. 

As to the question whether an appeal, under circumstances such as those of 
this case, will lie from the order of the Munsif to the Judge, a decision of the 
High Court, North-Western Provinces, in the case of Mobaruck Ali v. Soomee 
Runga Charee (1), has been cited. Itcertainly lays down without qualification 
that an appeal will lie. The grounds of the decision ofthe High Court are stated 
in the report very concisely indeed, and we are not prepared at this moment 
to say whether we entirely concur in it or not. But the matter of appeal in 
that case which the Judge decided had reference solely to the interpretation 
of the decree; it had no similitude to the matter of appeal which the Judge 
has decided in the case before us. And abstaining from expressing any opinion 
whether or not the decision of the High Court is correct to its full extent, we 
think that the order of the Court to which a decree has been transferred for 
the purpose of execution, which is open to appeal if any such order is open to 
appeal, must be an order made by the Munsif in the course of the actual 
execution of the decree which has been sent to him for execution. 

In the present case the J udge has entertained a question which did not 
arise in any way out of the Munsif’s proceedings in the matter of executing 
the decree; it was a question between the parties, actually existing if not 
determined before the copy decree was sent to the Munsif for execution: 
and we think that the Judge had no power to take cognizance of and determine 
a question of that kind. It appears from the papers which are before us that 
the jadgment-debtor was arrested on the 2nd October 1871 in execution of 
this decree, and brought before the Judge of the Small Cause Court ; that on 
that occasion he said that he was not prepared to pay the decree, and asked 
for time. If the execution of the decree was ever barred by limitation at all, 

i it must have been barred at that time; because three years had not, elapsed 


(1) 8 Alla. H. C. Rep., 168. 
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between the date 2nd of October 1871, and the date when this application for 
execution in the Munsif"s Court was made. Therefore, the judgment-debtor 
ought, if he desired to avail himself of this objection, to have made it when he 
was on that occasion brought before the Small Cause Court, Had he made 
it, and had the Small Cause Court Judge come to a decision upon it, then 
that decision would not have been subject to appeal, and must have been 
treated by all Courts as final between the parties. And the fact that the 
judgment-debtor did not make the objection when he might and ought to 
have made it before the Court which could have decided it finally between 
him and the judgment-creditor, does not give authority to another Court to 
entertain it afterwards. 

We think it right to add that it appears to us that the Judge’ 8 irregularity 
has been brought about by an irregularity on the part of the Small Cause 
Court itself. Even if the sections of Act VIII applied to the case, neither the 
Judge nor the Munsif ought to have had before him, for the purpose of 
executing this decree, anything in the shape of a record other than a copy of 
the decree, and a copy of any order which the Small Cause Court Judge 
might have made authorizing the party to have execution, together with a 
certificate stating how much is due and unpaid upon the decree. 8. 286, 
Act VIII of 1859, directs that these should be sent from the Court which had 
made the decree to the Oourt which is to execute the decree, and nothing 
more. And a. 287 provides further that this copy decree shall “ have the same 
effect as a decree or order for execution made by such Oourt, and may, if 
the Court be the principal Civil Court of original jurisdiction in the district, 
be executed by such Court, or any Court subordinate thereto to which it 
may entrust the execution of the same.” 

So that if this section be applicable to the present case, the Court to which 
the decree was transmitted for execution ought not to have had any other 
papers or documents than these before it. And if, as is more probably the 
case, Act XI of 1865 is the enactment which is really operative in this case, 
that Court would have had even leas before it. And it seems to be sufficiently 
apparent from these provisions of the Legislature that it never could have 
been intended that the Courts to which a decree or order has been transmitted 
for the purpose of execution should take cognizance of any matter which 
requires them to have at least the record of the whole of the execution 
proceedings before them. And we may add that s. 290 of the Civil Procedure 
Code seems to have been enacted by the Legislature with the immediate 
intention of meeting the case of an objection being raised in the Court to 
which a decree is transmitted for the purpose of being executed, and properly 
belonging to the Court from which the decree came. That section says :— 
“ The Court to which such application is made may, upon good and sufficient 
cause being shown, stay the execution of the decree for a reasonable time 
to enable the defendant to apply to the Court by which the decree was passed, 
or to any’Court having appellate jurisdiction in respect of the decree or the 
execution thereof, for an order to stay the execution, or for any other order 
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Peg ict by such Court of first instance, or if application for execution had been made 
or Bumar to'suoh Court.” ... 
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We by no means desiro to say anything which shall conflict with a decision 
of a Division Bench of thia Court holding that the Court to which a decres is 
transmitted for execution may, under the provision of the Civil Procedare, 
Code, entertain even a question of limitation. But it must, we apprehend, bea 
question of limitation arising upon ‘facts which come legitimately in the pro- 
ceedings before the Munsif in the course of this carrying out the execution of 
the decree, and not a matter of limitation which could have been heard and 
determined by the Court from which the decree is transmitted for the purpose 
of execution. In this view of the case we think that the decision of the 
Judge was ulia vires, and must be set aside. The rule therefore will be 
made absolute with costs (1). i , 


Before Mr. Justice Phear and Mr. Justice Morris. 
LUTFULLAH (Juvenenrt-DeBTOE) v. KIRAT CHAND (DronxE-HoLDER),® = 


Execution—Transfer of Decree—Jurisdiction—Limitation—Act VIL of 
1859, 3. 284. 


The transfer of a decree from one Court to another under s. 284 and the following 
sections’ of thé Civil Procedure Code does not give the latter Court a jurisdiction te enter~ 
tain and determine any question with regard to limitation or otherwise which arose 
between the parties antecedent to the date of ttansfer (2). 


’ Tum facts in this case were as follows :—One Aghori Biswas recovered a 
decree in the Court of the Munsif of Purneah against the judgment-debtor 
on the 19th of February 1864. In February 1871, one Hirarat Ali purchased 
this decree from the original decree-holder, and made an application to 
the Purneah Court for substitution of his name in place-of Aghori Biswas, 
and for realization of the decree, in which he did not succced. Hirarat Ali 
subsequently sold the decree to Kirat Chand, the respondent. Kirat Chand 
obtained an order from the Munsif of Parneah to transfer the decree to the 
Court of the Munsif of Kishengunge for execution. On the case coming on 


* Miscellaneous Special Appeal, No. 893 of 1878, against an order of the Officiating 
Judge of Zilla Purnesh, dated the 8th September 1878, reveriag an order of the Munif 
of Kishengunge, dated the 8th July 1878." 


; ` ; + (1) See next case. Pe ae 
Pes ae @) See Leake v. Daniel, B. L. Rọ, Sup, Vol, 970. ? 
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fot execution in the latter Court, the judgment-debtor objected that it was: 1874 
barred. The Munsif sustained the objection and threw out the decree-holder's Loreena 
application for execution. On appeal preferred by Kirat Chand, the present Kimari Ginn: 
decree-holder, the Judge overruled the objection of the sucerecay poni : 

who appealed specially to the High Court. 


Munshees Mahomed Yusyff and Abdool Bari for the appellant. 
Baboo Doorga Mohkun Doss for the respondent. 
The judgment of the Court was delivered by 


Pazar, J.—We do not think that in this case we ought, on special appeal, 
to interfere with the decision of the lower Appellate Court, because it 
appears to us that it is in effect right. At the same time we feel that we 
ought to say that in our judgment both the lower Appellate Court and the, 
Court of the Munsif of Kishengunge were wrong in entertaining and deter- 
mining`the objection which the judgment-debtor made to the exeeution of 
the transferred decree. ; 

. (His Lordship, after stating the facts as above, continued):—We have 
lately had occasion to express our views with regard to the scope of s. 284 
and the following sections of the Civil Procedure Code (1), and to show 
that in our judgment the Court to which a decree is under those sections . 
transferred for the purpose of being executed, does not thereby acquire a 
jurisdiction to entertain and determine a question with regard to limitation or 
otherwise which arose between the parties antecedent to the date of transfer. 

By s. 287 merely “ the copy of any decree, or of any order for execution, 
when filed in the Court to which it shall have been transferred for the 
purpose of being executed as aforesaid, shall, for such purpose, have the , 
aame effect as a decree or order for execution made by such Court.” 
And under the terms of these sections, nothing more than « copy of the 
decree or order for execution, together with a certificate of how much is due 
from the judgment-debtor to the judgment-creditor, ought to go to the - - 
Court which is called upon to execute the decree in this manner. And if 
nothing more than these materials were sent, it is obvious that the Court 
would have no means of entertaining and determining the question which 
rests upon the proceedings which had occurred previously to the transfer 
of the decree.” And s. 290 provides for any inconvenience or injustice X 
which might, as a consequence. of this, acerue to the judgment-debtor, by 
enacting that “the Court to which such application is made may, upon 
good and sufficient cause being shown, stay the execution of the decree for 
a reasonable time to enable the defendant to apply to the Court by which 
the decree was passed, or to any Court having appellate jurisdiction in 
respect of the decree or the execution thereof, for an order to stay the 


(1) In re Sumat Das, ante, App, Pe 27. 
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execution, or for any other order relating to the decrees or the execution 
thereof, which such Court of first instance or Court of Appeal might have 
made, if execution had been issued by such Court of first instance, or if 
application for execution had been made to such Court.” 

For instance, as has been in the argument before us represented to have 
occurred in the present case, it might heppen that the judgment-creditor or 
his representative had obtained a transfer of the decree for execution to a 
foreign Court, without causing any notice whatever of his claim, or of his 
intention of asking for the transfer, to be given to the judgment-debtor: and 
it might further happen that the judgment-debtor would, for the first time, 
after the transfer of the decree, discover that proceedings in execution were 
being taken against him which had been long ago barred by process of time, 
or for any other sufficient cause. ÑB. 290 in such a case provides the very 
remedy which the judgment-debtor wants, by enabling the Court to which the 
decree has been transferred, on his representation and on the facts being made 
apparent by him, to stay the execution until he can go to the original Court 
for-his full remedy. 

If there is any foundation for the argument which has been preferred to 
ua by the judgment-debtor, he ought to have asked the Munsif of Kishengunge 
tó stay proceedings in order that he might go to the Munsif of Purneah for 
his remedy. But if he did not take a step of this kind, or make an objection 
to this effect, then the Munsif of Kishengunge had no alternative but to 
execute the copy decree which came to him under the authority of the 
Munsif of Purneah, and the order for execution, if there was any, which the 
Parneah Munsif sent to him. He ought not, upon the footing of the copy 
decree, to have proceeded to enquire into the state of the facts between the 
parties antecedent to the date of transfer. And the same would be the case 
with the Judge. But in fact the Judge has passed a judgment which 
amounts to refusing to go behind that date. He has directed that execution 
should issue. For this reason we think that we ought not to interfere, 

The appeal must be didmissed with costa, 
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Before Mr. Justice Pheay and Mr. Justice Morris. 
NANDAN MISSER (Prater) v. CHATTERBATI (Dersnxpant).* 


Stamp Act (XVIII of 1869), 8. 28—Promissory Note—Admissibility in 
Evidence—Payment of Penalty. 


THs was a suit to recover Rs. 2,040, being money lent by the plaintiff.to 
the defendant, together with interest thereon. In support of his claim, the 
plaintiff in his plaint set out the following document dated the Sth of Kartik 
1277 F.S. (25th October 1869) made by the defendant in his favot:— 
“ Whereas I (defendant) have borrowed Rs. 1,500 of the Company’s coin from 
you without interest, without a bond, hence I declare that I shall repay on or 
before the 16th Falgun Suddi the whole amount in question in one lump, 
and take back this chittha; should I fail to repay the amount in question on 
the above date, I will pay interest at 1 per cent, per mensem from the Ist 
of Chaitra Buddi, payment month after month. Therefore I write this chtttha 
for the loan (dastgardan) without a bond that it may be of service in 
future.” 

This document was unstamped, and the defendant in her written statement 


pleaded inter alia that, under s. 30 of Act X of 1862, the Stamp Act in ` 


force at the time of its execution, it was inadmissible in evidence. 

For the plaintiff it was contended that it was admissible on payment of the 
penalty provided by the Act. 

The Judge refused to admit the document in evidence on the payment of the 
penalty, holding that, under s. 28 of Act XVIII of 1869, he had no power to 
do so; but-left it optional with the plaintiff to proceed with his claim on 
other evidence, 

The plaintiff appealed to the High Court. 


Baboo Mohesk Chunder Chowdhry and Messrs. Trotman and Chatterjee 
for the appellant. 


Baboos Hem Chunder Banerjee and Chunder Madhub Ghose for the 
respondent. ` 


The judgment of the Court was delivered by 


Panar, J .—Tho only question that we have to decide upon this appeal is 
the question whether or not the Judge was right in bolding that s. 28, 
Act XVII of 1869, prevented him from allowing the document called the 
chittha to be stamped, and to be admitted in evidence upon payment of 
sufficient penalty, 


* Regular Appeal, No, 171 of 1878, against a decree of the Officiating Additional 
Judge of Zilla Tirhoot, dated the lst May 1878, 
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1874 Mr. Trotman has asked us to hold that, because the document itself was 

Nanpan executed beforethe date when Act X VOI of 1869 came into oparation, therefore 

Missag 8. 28 of the Act does not apply. But it seems to us that'this contention 

Cuaprnanart. i is not just, and that the Judge was bound to comply with the Act, and had 

no authority to admit an unstamped document in evidence, excepting under 

` theconditions preacribedin Act XVII of 1869.' The document itself was in 

these words (The learned Judge read the document and contimued):—In 

effect it seems to us that this document is nothing more than a promise 

- to pay money at a specified period. It may concisely be put into this form, — 

for value received I undertake to pay you Rs. 1,500 on or before the 15th 

“Falgun next, and interest'thereon from the lst Ohaitra if not paid before. 

“And if we consider it in this form, we think there can be no doubt that it is 
simply a promise to pay money at a future time. 

Mr. Trotman somewhat ingéniously argued that we might'treat the contract 
exhibited by this ohittha as being one in which there was’ a condition of 
“defeasance if the money was paid before the 15th Falgun, and go treat it as 
‘ifit were a bond. But we cannot take this view. It appears to us that the 
chittha ig in substance a promissory note within the words of s. 28, Act XVIII 
of 1869, and therefore the Judge hed not power to allow it to be stamped. 
In this view we dismiss the appeal with costs. 


Before Mr. Justice Markby and Mr. Justice Mitter. 


1874  ' ‘ASGAR ALI CHOWDHRY (Darenpawt) ý. MAHABHAT ALI (Puamstivy).* 
Aug. 8. 3 , 
Fraudulent Representation—Contract of Marriage, Breach eae aa 
Marriage Presents, Suit to recover Value of. - 


A entered into a contract with B for ‘the marriage of his daughter C. The marriage 
` yas duly performed, but C was never sent to the house‘of B, and B thereupon instituted a 
suit to compel C to live with him; but the suit was dismissed on the ground that the 
marriage was invalid, it being found that C was of age at the time of the marriage, and 
that her consent was not given. In a suit brought by B againgt’ A to recover as damages 
the value of certain presenta he alleged he had made to C's family in consideration of the 
marriage, Held, that the plaintiff was not entitled to recover, unless he could show fraudulent 
representations on the part of the defendant in consequence’of which he was induéed to 
contract the marriage and incur-the expenses sought to .be recovered, The case was 
remanded for the trial of the issue of fraud. 


Tee present suit was instituted by the’plaintiff for the recovery as damages 
of the value of certain presents which he had mad to the defendant's family 


* Special Appeal, No, 1852 of 1878, against a decree of the Additional Subordinate 
Judge of Zilla Chittagong, dated: the 29th May 1878, affirming a decree of the 
Munsif of the Sudder Station of that district, dated the 25th March 1878, 
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in consideration of his giving his daughter in marriage to the plaintiff. 


1874 


35 


The plaint alleged that the defendant entered into a contract with the plaintiff Asear Arr 

for the marriage of his daughter whom he alleged to be a minor; that CĦOwpanY 

the said marriage was duly solemnised; that subsequently, on the defendant's Mananmar 
LL 


refusing to send his daughter to plaintiff's house, the plaintiff instituted 
a suit for the purpose of compelling the father to send the girl to his house ; 
that the said suit of the plaintiff was dismissed, it being found that the girl 
wos not a minor when the marriage took place; and that as her consent 
was not given, the marriage was not valid; and that the plaintiff had given 
in accordance with custom certain presents to the defendant's family, in 
consideration of the marriage, the value of which presents he now sued to 
recover. The plaintiff alleged that he was induced to contract the marriage 
by the fraudulent representations of the defendant that the girl was under 
age, and that therefore he, the defendant, was competent to contract 
her in marriage. The defendant denied receiving the presente, as well as 
making the alleged fraudulent representations. The lower Courts found that 
the presents were given, and also that the marriage was duly performed, 
excepting as regarded the consent of the girl who was found to be a minor 
at the time. The lower Courts consequently gave a decree in favor of 
plaintiff The defendant appealed to the High Court. 


Baboo Taraknath Sen, for the appellant, contended, that the plaintif was 
not entitled to recover any damages, the gifts being purely voluntary. Such 
gifts were not required by any law or custom, and having been made out 
of mere good-will to the family, they were not recoverable. 


Baboo Gopal Lal Mitter, for the respondent, contended, that the presenta 
heing made in consideration of the marriage which was contracted on the 
faith of the defendant's false representation that the girl was a minor, the 
plaintiff was entitled to recover such gifts, or their value. 


Baboo Taraknath Sen in reply. 


The following judgments were delivered :— 


Manny, J. (after stating the facts os above, continued):—The only 
substantial issue raised in the first Court was whether the proper 
marriage ceremonies had been performed, The Munsif, upon finding 
that these ceremonies had been performed, held that the plaintiff was 
entitled to recover, and proceeded to enquire which of the presents had been 
made as alleged by the plaintiff. The only presents which were found to 
have been made were ornaments, clothes, and sweetmeats to the value of 
Rs. 180, or thereabouts, and Rs. 80 in cash; and for this sum the Munaif 
gave the plaintiff a decree with costs. The lower Appellate Court affirmed 
this decision and dismissed the appeal. 

It seems to have been considered in the Couris below unnecessary to 
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enquire into the question of fraud; and, no doubt, the suit for breach of con- 
tract to give the daughter in marriage might lie against the father without 
fraud, but nothing could be claimed inguch a suit for presents made to any 
member of the family. This expense was not incurred by the plaintiff 
in consequence of the breach of contract, but was voluntarily incurred by 
the plaintiff in consequence of his entering into negociations for the marriage, 
Even if any portion of the above presents were made to the father him- 
self, they must he treated as purely voluntary. The law would not recognize 
any liability or undertaking on the part of the husband to påy anything 
to the father in consideration of his giving his daughter in marriage; 
and the husband being under no legal obligation to give anything to the 
father of the girl, or the girl herself, or to any member of her family, the value 
of any presents which he might choose to make could not be recovered 
against the father as damages simply for his breach of contract. All that 
the plaintiff could be entitled to recovet for a simple breach of contract 
was compensation for the loss of the girl as his wife. Upon this head he 
has claimed nothing whatever. 

But upon the allegations in the plaint the-claim is unquestionably capable of 
being treated as founded upon fraud, and the rule as to damages in suits 
founded upon fraud, is wider than the rule as to damagesin snits founded upon 
simple breach of contract without frand. If fraud were established, I think the 
plaintiff might then show that he entered upon the negociations for the 
marriage in consequence of the defendant's representation that his daughter 
was under age, and that he had power to dispose of her in marriage, and that 
it was a natural and probable consequence of those negociations that he should, 
in conformity with the general custom of the country to that effect, make 
presents to the girl herself and to the various members of the family. It 
would by no means follow, even then, that the plaintiff should recover the 
whole value of such presents. But the fact that he had made such presents 
might, I think, be given in evidence to assist the Court in estimating what 
damage is justly and immediately referable to the falsehood of the statement 
made by the defendant. This would not in all cases equal the amount of 
presents actually given; it would be necessary to consider all the circum- 
stances of the case, amongst others, the rank in life and the situation of parties, 
and what, having regard to the social customs of the class to which the parties 
belong, it would be considered reasonable and proper for an intending husband 
to give. 

The suit is one of a novel character, and we are by no means disposed to 
encourage the prosecution of such claims as these in Courts of Justice, but we 
are not prepared to say that the plaintiff is not entitled to have the question 
of fraud tried. 

The case, therefore, will be remanded to the Munsif to try the issue 
whether the defendant Asgar Ali made a fraudulent representation to the 
plaintiff that his daughter was under ege, and if he finds that issue in favor 
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of the plaintiff, he will then assess the damages to which the plaintiff is 1874 
entitled on the evidence already given. Upon the issue of fraud the parties Ascar ALI 
will be at liberty to give fresh evidence., If the issue of fraud is found against Suey nae 
the plaintiff, the suit must be dismissed, as in that case there is in our opinion Mananuat 
no proof of any damage for which a suit would lie, 


Mrrrer, J.—I entirely concur in this order of remand. It is clear from 
the judgment of the Courts below that none of the items of losses proved in 
this case are damages flowing from the breach of the contract of marriage. 
The plaintiff is not.therefore entitled to recover thém simply upon the ground 
that there has been a breach of contract on the part of the defendant. But 
these losses are of such a nature as may be shown to have been the probable 
result of a fraudalent misrepresentation by the defendant of his daughter's 
age, which induced the plaintiff to enter into negociations for marriage. This 
charge of fraud is distinctly made in the plaint, but no issue seems to have 
been raised upon it in the Courts below. 

Under the circumstances of this case, the plaintiff is entitled to have that 
issue tried, zand if it be found -in his favor, he is entitled to be reimbursed 
the reasonable expenses which he incurred for making presents to the bride's 
family, according to the social custom of the community to which both parties 
belong. How much of these expenses is reasonable, and how far they are the 
probable result of the defendant's fraudulent representation, are questions of 
fact which will have to be determined by the Court below upon the evidence 
in the case, 


Before Mr. Justice Phear and Mr. Justice Morris. 


FATTEH SINGH (ows or tHe Derxnpanrs) v. LACHMI KOOER, alias BHAGA- 1873 
BATTI KOOER, wire or PUSA SINGH (Puamrirr).* Dec. 12 


Act VILL of 1859, 8. 2—Dismissal of Suit—Multifariousness. 





The dismissal of a suit for multifariousness is not a hearing and determination of the 
suit with the meaning of s, 2, Act VIII of 1859. ' : 


Mr. Manamohan Ghose (Baboos Doorga Mohun Doss and Budh ‘Ben Singh 
with him) for the appellant. 


“Baboos Chunder Madhu Ghose and Tarakaath Sen for the respondent. 


Tux facts are sufficiently stated in the judgment of the Court, which was 
delivered by 


Parar, J—In this case some little difficulty occurred during the argument 
of the appeal in ascertaining what was the true nature of the plaintiff's suit; 


* Special Appeal, No, 226 of 1878, against a decree of the Officiating Judge of Zilla 
Patna, dated the 18th September 1872, affirming a decree of the Sudder Munsif of that 
district, dated the 24th January 1872, 
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and we have since had the plaint translated in full. The translation is in 
these words :—“ Suit for obtaining a decree for realization of decretal money, 
principal with interest and costs, covered by a decree, dated the 30th of 
December 1869, passed on a bond dated the 30th July 1869, by an auction- 
sale of 3 cowries out of 6 cowries of Mauza Makawan, Pergunna Enayet- 
pore, held by defendant No. 1, pledged in the bond, by setting aside a 
nominal and fraudulent kabala dated the 2nd July 1869, set up by defendant 
No. 2 on the part of defendant No. 1, who, having come to Patna, caused it to 
be -executed to defraud your petitioner and other creditors; and also for 
setting aside a miscellaneons proceeding dated the 26th March 1870, allowing 
the objections of the defendant No. 2 in execution case, laid at Rs. 831-5- -9}, 
being the decretal money as per account given below. The cause of action 
arose from the date of the miscellaneous proceeding, allowing the objections 


"of the defendant No.2. Before this s suit was brought for the reversal of 


the kabala, sought to be reversed in the present suit, as well as a kabala 
set up by Kali Sing, another purchaser. That suit was dismissed, as if it was 
struck off, on the 16th August 1870, without trial. The present suit is for the 
reversal of one kabala only. It is prayed that a decree may be passed. As 
your petitioner is an uneducated lady, and her husband, &c.” í 

It seems to us that the suit on the face of this plaint is simply a suit to have 
it declared that the property which the plaintiff sought to take in execution, 
for the purpose of getting satisfaction of a decree which he had obtained 
against the first defendant Debi Singh, was at the time of his application for 
execution the property of Debi Singh, and liable to be taken in execution to 
satisfy his judgment-debts. 

It was argued on the part of the defendant that the suit was something 
more than this; that it was a suit upon the bond itself for the purpose of 
obtaining the benefit of the mortgage which was the object of that bond, But 
this could not be so for several reasons: in tke first place, in this suit the 
plaintiff seeks to recover a sum of money which had been already decreed to 
him against Debi Singh. If this had been a suit for the purpose of realizing 
the benefits of the bond, then one of the principal questions in this suit would 
have been, what was the amount of the money seoured by this bond, and 
what amount remained due thereon to the plaintiff at the time when the suit 
was brought? That question could not possibly have been determined by the 
previous decree for two substantial reasons: the first is that the previous 
decree was a decree against one of the present defendants only, namely, 
Debi Singh; and the second reason is that that decree was merely a money 
decree passed under the special provisions of the Registration Act upon the 
footing of the specially registered bond, There could not therefore be any 
decree against the property itself. It amounted at the most to a decree for 
a certain specified sum of money against Debi Singh alone. 

But taking this plaint-to be of the character which has already been 
described, it was first objected by the special appellant that it is barred by 
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the effect of 3.2 of the Civil Procedure Code. On the face of the plaint 
itself it appears that a previous suit was brought against Fatteh Singh for sub- 
stantially the ‘same purpose as the present suit is brought, namely, to set aside 
the claim which the second defendant, Fatteh Singh, made to this property 
as against Debi Singh upon the foundation of a deed of conveyance to him 
from Debi Singh ; and that this suit was dismissed on the 16th August 1870. 
The plaint goes on to state that it was dismissed without trial; and we 
find from the decree itself, which is in evidence, that it was dismissed for 
misjoinder: it must rather have been for misjoinder, not of parties, but of 
distinct causes of action, which is in other words maltifariousness. There 
is no doubt, we understand, that this was the result of that suit; and the 
question now is whether, in the event of a suit being dismissed m that 
way and for that cause, the cause of action upon which the suit was founded 
has been heard and determined within the meaning of s. 2 of the Civil Proce- 
dure Code. 

It does not appear that there is any authority directly upon this point to be 
found in the decisions of our Courts. But we think on referring to English 
authorities that the dismissal of a suit for and on the cause of misjoinder or 
multifariousness is a disposing of the suit before hearing, and that the .suit 
cannot under those circumstances be said to have been heard and determined. 
_In the case of Powell v. Cockerell (1), the suit had come on to be heard, and 
it was pleaded that it was multifarious. The Vice-Ohancellor says, p. 562:— 
“ But when the party does not demur for multifnriousneas, it is not an objection 
which he can, as of right, insist upon at the hearing. At the hearing of the 
cause, it very generally happens that one of the mischiefs of muitifariousness 
has been incurred, and, if there is no future evil to be incurred by it, there is 
no reason why the Court should not exercise a discretion in making or refusing 
to make a decree.” 

And the Vice-Chancellor previously in the case of Benson v. Hadfield (2) had 
come to the like conclusion. He there said (p. 40):—" If the defendant does 
not take the objection in limine, the Court, considering the mischief as already 
incurred, does not, except in a special case, allow it to prevail at the hearing.” 

It seems to be clear then that the objection to a suit on the ground of 
multifariousness or misjoinder of causes of action, is an objection to the hearing 
of the suit, and if it prevails at whatever time, it has the effect of preventing 
a determination of the suit as after hearing. Now, under the Procedure Act 
of 1859, the Court would have done better instead of dismissing the suit, to 
have simply rejected it. But the fact that the Court has in form passed a 
decree dismissing the suit does not alter the character of the determination, 
It seems to us that the suit has not been, within the meaning of s. 2 of 
the Civil Procedure Code, heard and determined. Accordingly, we think that 
this objection must fail, and that the present suit taken in the shape which has 


(1) 4 Hare, 557. (2) 4 Hare, 82, 
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been already mentioned, ought to have been fairly heard and determined by 
the Courts below. 

On the whole, then, we think it best to reverse the decision of the lower 
Appellate Court, and remand the case to that Court for retrial upon the 
issue which was first mentioned. . : 

Costs will abide the event. 


Before Mr. Justice Kemp and Mr. Justice Birch. 


kd 


In THE MATTER oF THH Patition or SARDHARI LAL.* 


Criminal Procedure Code (Act X of 1872), ss. 485 § 486—Registration 
Act (Act VIII of 1871), s. 82—Evidence Act (I of 1872), s. 3— Sub- 
Registrar—Offerce committed during a Judicial Proceeding—Meaning of 
Word “ Court"—JIndian Penal Code, 8. 228. 


A was charged before an Assistant Magistrate by a Sub-Registrar with having committed 
an offence under s. 228 of the Penal Code and fined. Held, that the Sub-Registrar ` 
should have tried the matter himself under ss. 485 and 486 of the Criminal Procedure 
Code, and as the Magistrate acted without jurisdiction, the order must be quashed. 

By s 82 of the Registration Act a Sub-Rogistrar is a public officer, and proceedings 
before him are judicial proceedings within the meaning of s. 228 of the Penal Code, and 
ashe is legally authorised to take evidence, he is a “ Court” as defined by the Evidence 
Act, s 8, 


Sanpuani Lat, a pleader of the Bhaugulpore Oourt, was charged by the Sub- 
Registrar of that district with having committed an offence under s. 228 of the 
Indian Penal Code. The charge was laid before the Assistant Magistrate, who 
fined the accused Rs. 10. The Magistrate in his judgment stated that the 
accused had in words admitted the offence; that he had reasoned unbeeom- 
ingly with a public officer in the course of a proceeding which the law says 
shall be held to be a judicial proceeding, and had threatened to publish his 
conduct in the newspaper—a speech most unbecoming to make in his presence, 
The Magistrate expressed his regret that he should have to punish a man in 
the position of the accused, and thought that the nominal fine of Rs. 10 would 
be sufficient to meet the case. Sardhari Lal now appealed. 


Mr. Sandel and Baboo Doorga Mokun Doss for the appellant. 
No, one appeared to support the Magistrate’s decision. 


* Criminal Appeal against an order of the Assistant Magistrate of Bhaugnulpore, dated, 
the 81st December 1878, 


` 
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The argumenta urged on behalf of the appellant sufficiently appear from 1874 
the judgment of the Court, which was delivered by Is THE 


MATTER OF 


Kemer, J.—This is a very petty tase, but several points of law have been THE Psritiox 
raised in the course of the argument, which must be decided. (The learned °” SADR" 
Judge proceeded to state the facts as stated above and continued) :—It is now 
contended in this Court that the conviction is illegal, inasmuch as if the Bub- 
Registrar be considered to be a public officer, and if his proceedings be con- 
sidered to be judicial proceedings, and if he is to be considered to be a Oourt, 
then the Assistant Magistrate had no jurisdiction, inasmuch as the said Sub- 
Registrar did not proceed under ss. 435 and 436 of the Criminal Procedure 
Code; and there is also an objection that the Magistrate has not examined the 
witnesses of the accused, or given him an opportunity of adducing any evidence 
on his behalf. We think that there can be no doubt that the Sub-Registrar is a 
public officer; that point is clear under the Registration Act. We also think 
that the proceedings of á Sub-Registrar are judicial proceedings within the 
meaning of s. 228 of the Penal Code. That also is set at rest by the Regis- 
tration Act, s. 82. Then, on turning to the Criminal Procedure Code, we find 
that offences under s. 228 are triable by “ the Court,” using the word “ Court” 
generally, in which the offence was committed, subject to the provisions con- 
tained in Ch. xxxii, that is to say, the Court in which the offence is committed 
is to try the offence, but that the procedure ia to be restricted by the provisions 
of Ob. xxxii. Now in the new Evidence Act a “ Court” is described thus :— 
“A Oourt includes all Judges and Magistrates and all persons, except arbitra- 
tors, legally authorized to take evidence.” There is no doubt that the Sub- 
Registrar under the Registration Act is legally authorized to take evidence, 
and therefore his Court is a Court under the interpretation put upon that 
word by the Evidence Act; and Sch. 4 to the Code of Criminal Proce- 
dure, col. 7, says that an offence under s. 228 is triable by the Court in 
which the offence is committed under Ch. xxxii, s. 435. Now s. 435 refers 
to offences under several sections, and amongst other offences to offences 
under this very Section 228, of the Indian Penal Code, and enacts that the Court 
may take cognizance of such offences “ and adjudge the offender to punishment 
by fine not exceeding Rs, 200, and in default of payment by imprisonment 
in the civil jail for a period not exceeding one month, unless such fine be 
sooner paid,” and that “in every such case the Court shall record the facts con- 
stituting the offence, with any statement the offender may make, as well as the 
finding and sentence.” Then s. 436 goes on to say that, “ if the Court in any 
case considers that the person accused of any such offence should be impri- 
soned otherwise than in default of payment of fine, or that a fine exceeding 
Rs. 200 should be imposed upon him, such Court, after recording the 
facta constituting the offence and the statement of the accused person as 
before provided, shall forward the case to a Magistrate.” Now in this case, 
the Sub-Registrar has proceeded neither under s. 486 nor under s. 436. We 
think therefore that the Assistant Magistrate had no jurisdiction in the case. 
‘We quash his order and direct the fine to be refunded. 
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Before Mr. Justice Kemp gad Mr. Justice Glover. 


ESHAN KISHOR ACHARJEE CHOWDHRY AND ANOTHER (PLAINTIFFS) v. 
HARIS CHANDRA CHOWDHRY AND ANOTHER (DEFENDANTS). * 


Hindu Law—Adoption— Contract to give Son in Consideration of an annual 
Allowance— Contract Act (1X of 1872), 8. 23. 


An adoption of a son after payment of price is not recognized in the present, the Kak, 
Yuga. The only adoption now recognized is that of the dattaka son, or son given, A 
contract to give a son in adoption, in consideration of an annual allowance to the natural 
parents, is void under 8. 28 of Act IX of 1872, inasmuch as the contract, if carried oat, 
would involve an injury to the person and property of the adopted son, and would defeat 
the provisions of the Hindu law. 


Baboos Srinath Doss and Mohini Mohun Roy for the appellants. 


Mr. Allen and Baboos Hem Chunder Banerjee and Kishen Doyal Roy for 
the respondents. : 


Tue facts and arguments in this case sufficiently appear from the judgment 
of the Court, which was delivered by 

Keur, J.—The plaintiffs are the appellants in this case. The suit is 
brought for specific performance of a contract termed a nirbando patra. 
The plaint sets forth that the plaintiffs gave their son to be adopted by the 
defendant No. 1, in consideration of receiving an annual allowance during 
their lives of Rs. 900. They allege that the defendant No. 1 sent his gomasta 
Harendro Naisyan Chowdhry to them to negotiate for the adoption of; the 
plaintiff's son, Binode Kishor Acharjee. Then that it was agreed that, in 
consideration of the plaintiffs giving their son, the aforesaid annual allowance 
should be made to them. It ia then said that the draft of the agreement 
was partly drawn ont, but that the defendant No, J, being apprehensive 
that the adoption might be considered defective if any consideration was 
paid for the boy, it was agreed that the contract should be concluded 
after the ceremonies necessary to the said adoption according to Hindu law 
had been performed, and that the defendant No. 2 should be security for the 
money; and accordingly the defendant No. 2 gave the plaintiffs a rokha om 
plain paper, agreeing that if he failed to procure from the defendant 
No. 1, an agreement for a monthly allowance to the above effect, 
after the ceremonies of adoption were over, he would be answerable. The 
plaint goes on to say that, in reliance on the verbal promise of the 
defendant No. 2, the boy was given in adoption on the 10th of Pank 1278, and 


* Regular Appeal, No. 42 of 1878, against a decree of the Subordinate Judge of Zilla 
Mymensingh, dated the 6th December 1872. 
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the ceremonies of adoption duly performed; but that, notwithstanding 
repeated demands for the agreement and the money due under it, the defend- 
ants have hitherto put off the plaintiffs under various pretexts, and that neither 
has the nirbando patra been executed, nor the amount been paid. The suit 
is therefore brought on a valuation of Rs. 9,500, or Rs. 9,000, being 10 times the 
amount of the annual allowance, and Rs. 600, the amount of the said allowance 
for 6 months and 20 days from the 10th of Paus 1275, when the adoption was 
made to date of suit, the 30th of Asar 1279. The Subordinate Judge, Baboo 
Bidhu Bhusun Banerjee, has dismissed the plaintiff’ suit. He was of 
opinion that the plaintiffs well knew that the contract was an unfair and 
improper one, and one which they could not declare publicly until after the 
performance of the ceremonies necessary under the Hindu law to render the 
adoption valid. Then he says that the Hindu law clearly provides that, in the 
- present age, the Kali Yuga, the adoption of sons given from disinterested 
motives ‘alone is valid, and that the system of purchase which obtained in 
former times is no longer in vogue in the present age, and cannot be considered 
valid. But, irrespective of the restrictions of the Hindu law, the Subordinate 
Judge was further of opinion that such a contract was immoral and contrary 
to public policy as defined by s. 28, Act IX of 1872. He therefore dismissed 
the plaintiffs’ suit. The plaintiffs appeal against this decision, and Baboo 
Srinath Doss, who appears for them, argues first that there is no text of Hindu 
law prohibiting persons from entering into contracts of this description; and 
secondly, that the Subordinate Judge was wrong in applying the provisions of 
Act IX of 1872 to a case of this sort, as it was not against public policy for a 
Hindu person to sell his son for th- purposes of adoption. 

We entirely concur in this case with the judgment of the Subordinate 
Judge.. In former days, before the present Kali Yuga, there were twelve 
descriptions of sons, and tie eighth description, we find in the Hindu law, was 
the son adopted after payment of price. Such an adoption, namely, after 
payment of price, is not recognized in the present Yuga, the Kali Yuga, 
the only adoption now recognized being that of the dattaka gon, or son 
given, who alone can take the place of the aurasa son, or son of the loins. 
The son given, that is the datiaka son, is defined in the Dattaka Chandrika, 
8. 1, para. 12 :—-* He is called a son given, whom his father or mother affection- 
ately gives as a son, being alike;” “alike” being explained to mean of the same 
class, Now it could not be said if this contract were carried out, that the boy 
has been affectionately given; a gift of course implies an act without consider- 
ation, Then, with referrence to s. 28 of Act CX, we think that the principle 
of that section is applicable to this case, as this contract, if it were capable of 
being carried out and were recognized by the Court, would involve an injury 
to the person and property of the adopted son, inasmuch as if it could be 
proved that the boy was purchased, and not given, it is very probable that the 
adoption would be set aside, and if such adoption were set aside, he would not 
only lose his status in the family of his adopting father, but also lose his 
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right of inheritance to his natural parents, and such a contract would there- 
fore involve an injury to the person and property of the adopted son, and 
again such a contract, if permitted, woald defeat the provisions of the Hindu. 
law, and that is one of the restrictions laid down in s. 28, Act IX of 1872, 
In that section it ia enacted that the consideration or object of an agreement 
is lawful, unleas it is forbidden by law, or is of such a nature, that, if per- 
mitted, it would defeat the provisions of any law, and it is very clear in this 
case that, if the Court were to recognize a contract of this description, it 
would be defeating the provisions of the Hindu lew; therefore, concurring 
with the decision of the Subordinate Judge, we dismiss the appeal with 
Costs. The defendant No, 2 will be entitled to separate costs. 


Before Mr. Justice L. S. Jackson and Mr. Justice Ainslie, 


GURUDAS BAI (Juomnsr-Dzpron) v. R. T. STEPHENS arD orumes 
(DECREB-HOLDERS8).* 


Execution of Decree—Mesne Projfits—Costs—Interest. 


Tms appeal arose out of an application made for the execution of a decree - 
of the Privy Council, which declared that the decision of the High Court be 
reversed with a fixed sum for costs, and that the decision of the Principal 
Budder Ameen be affirmed with costs. The suit was brought to recover 
certain property, and the decree of the lower Court was in favor of the plain- 
tiff, but that decree was reversed by the High Court, and the defendant, now 
judgment-debtor, obtained possession of the property. On application for 
execution of the decree of the Privy Council, the judgment-debtor objected 
that the decree did not in express terms award possession to the decree-holder, 
and that he was not entitled to wasilat during the time the judgment-debtor 
had been in possession; and that he was not entitled to interest on any costs of 
which interest had not been allowed by the Privy Council. The Judge was of 
opinion that the decree-holder was entitled to wasilat with interest thereon 
for the time the jadgment-debtor was in possession, and that he was entitled 
to costs incurred by him in the Court of the Principal Sudder Ameen; but 
that the decree of the Privy Council being silent as to the costs in the High 
Court, the decree-holder was not entitled to anything on account of them.— 


* Miscellaneous Regular Appeal, No. 296 of 1878, against an order of the Subordinate 
Judge of Zilla Jessore, dated the Bist of May 1878. 
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_ From this decision the judgment-debtor appealed to the High Court. , 18⁄4 
Gurupas Rar 
Mr. Ghose (Baboo Bacharam Mookgyee with him) for the appellant. Sie: 


Baboo Bungshidhur Sen for the respondents. . 


The judgment of the Court was delivered by 


Jackson, J.—This is an appeal arising out of execution-proceedings. The 
plaintif brought a suit to recover certain property, and by a decree of the 
Principal Sudder Ameen he was declared entitled to a portion of that 
property. On appeal the High Court reversed that decree, and declared that 
the plaintiff was entitled to the whole of that property. On further appeal : 
to England, the decision of the High Court was reversed, and that of the 
Principal Sudder Ameen was restored. The order of Her Majesty in Council 
was in these words :—“ The decree of the High Court of Judicature at Fort 
Wiliam in Bengal of the 5th December 1864 be, and the same is hereby, 
reversed, with £224 6d. sterling costs, and that the decree of the Principal 
Sudder Ameen of Zilla Jessore of the 25th April 1864 be, and the same is 
hereby, affirmed with costs.” On this the Subordinate Judge, who now takes 
the place of the Principal Sddder Ameen of Jessore, in giving effect to the 
decree of Her Majesty in Council, ordered the restitution of the property 
taken by the plaintiff under the decree of the High Court with wusilat, and has 
algo ordered that the defendant shall obtain interest on the costs both of the 
Court of first instance and of the Privy Council; but he has disallowed the 


costs of the proceedings of the High Court as not being expreasly awarded by = 
the order in Council. The plaintiff appeals, contending in the first place that 
there is no warrant for the Court in execution giving the defendant mesne s 


profits. A decision of this Court has been referred to, but it appears to me that 
this matter is in fact governed by the decision of the Judicial Committee in 
the case of Raja Lelanund Singh v. Maharaja Luckmisser Singh (1). The 
Judicial Committee there held that although the decree had only ordered 
the delivery of the land, the mesne profits flowed naturally therefrom, and 
this Court ought to have given them to the decree-holder, and it seems to 
follow that, on the same principle on which restitution takes place as to the 
lands erroneously given by the order of the High Court, the mesne profita ought 
also to be given, As to the precise amount of tho mesne profits, we do not see 
that any adjudication has taken place, and we do not think, therefore, that we 
have to consider that point. The plaintiff also complains that interest on costs 
of the proceedings in the Privy Council has been allowed for which there is no 
provision in the decree, The respondent does not contest this point, and it is 
clear, I think, that as the decree of Her Majesty in Council is silent on the 


(1) 18 Moore's I. A., 490; S. C., 5 B. LB, 605, nomine Raja Lélaunnd Sing v. Maharaja 
. Luckimpur Sing, 
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point, the respondent is not entitled to any interest upon the amount. But 


Gunopas Rar Where he is ordered to obtain the costs of the proceedings in the Court of the 


eae eae: 


Principal Sudder Ameen, there, I think,gthe ordinary rule in such cases should 
be followed, and as interest would ron on the original decree, it must also ron 
in execution, 

Ag to the objection of the respondent under s. 348, it appears to us that 
the Subordinate Judge misreads the order in Council when he says that “the 
order is silent with regard to the costs incurred by the decree-holder in the 
High Court.” The order runs thus:—“ That` the decree of the High Court, 
&c., &e., be, and the same is hereby, reversed with costs.” Those costs are the 
costs of the Privy Council, “and that the decree of the Principal Sudder 
Ameen be, and the same is hereby, affirmed with costs.” These words “ with 
costs” must have some meaning. They could not refer to the costs of the 
Privy Council, because those costs had been already awarded specifically 
They could not refer to the costa of the Principal Sudder Ameen’s Court 
because the simple affirmation of his decree carrying costs would be sufficient, 
and no specific mention of the costs of that Court would be necessary. Those 
words “ with costs” therefore must relate to the affirmation of the Principal 
Sadder Ameen’s decree, and the dismissal of the appeal against that decree 
which the Judicial Committee declares would have been the proper order for 
the High Coart to make, and the costs therefore given in that clause must 
be the costs of the proceedings in which the Principal Sudder Ameen’s decree 
was first impugned, that is, the costs of the High Court in Bengal. We are 
bound to assign a meaning to the words “with costs,” and we have done 
s0; but we are not bound to go furtker and say that the costa must also 
include interest upon the costs: We therefore so far modify the decree of the 
Subordinate Judge as to declare that the defendant will be entitled to his 
costs of appeal to the High Oourt but withcut interest, and we think that we 
ought not further to complicate these proceedings by allowing the costs 
-of the present appeal. 
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NOTIFICATION. 
Hien Court, ORIGINAL JURISDICTION. 


THE following Rules have been passed by the High Court 
of Judicature at Fort William in Bengal, to take effect from 
this date. 


(Sd.) R. BELCHAMBERS, 


Registrar. 
17th March 1874. 
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RULES FOR THE ADMISSION OF ATTORNEYS. 


1, An Attorney of the High Court of Madras, or of the 

Admission, without examin. High Court of Bombay, shall be 
High’ Ooartof Madona Spee entitled to be admitted as an Attorney 
bay. of this Court, provided that he shall 
produce a certificate that he has really and actually practised 
in either of the said Courts for a period of three years, and that 
his name‘is still borne on the rolls of the Court, and shall algo 
give satisfactory proof of his good character. 
' 2. Any Attorney or Solicitor of any of Her Majesty’s 

Áämisdon, afier. eiimina Superior Courts of Law or Equity 
tion, of Attorney or Solicitor in England or Ireland, any Writer 
of Her Majesty's Superior 2 
Courte in England or Ireland, to the Signet in Scotland, and any 
e Ree a “Water Solicitor of the Supreme Courts in 
to the Signet. Scotland, shall be entitled to be 
admitted as an Attorney of this Court, provided that he shall 
produce a certificate of admission in such English, Scotch or 
Trish Court, and a certificate that his name is still borne on the 
rolls of such Court, and shall give satisfactory assurance of 
good character, and shall also produce a certificate signed by a 
major part of the Examiners actually present and conducting 
the examination (one of them being the Registrar of the Court, 
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1874 on the Original Side, hereinafter mentioned as the Registrar) 
Reuss. ‘that he has satisfactorily passed an examination upon the follow- 
ing subjects: — $ 
Subjects of examination. (1) The Letters Patent constituting the 


. High Court, 
(2) The Code of Civil Procedare, 
(3) The Indian Penal Code, 
The Acts in force at the time, (4) The Code of Criminal Procedure, 
. (5) The Indian Succession Act, 
(6) The Indian Contract Act, 
(7) The Evidence Act, 
(8) The Registration Act, 
(9) The Limitation Act. 
3. The examination shall be conducted by the Examiners 
Examination by whom tobe appointed under Rule 29 for the ex- 
Sonsinoucd, amination of persons applying to be 
admitted as Attorneys of the High Court (hereinafter mentioned 
as the Examiners). 

4, The following Rules down to Rule 34 inclusive shall 

Rules for future articlead 8pply only to such persons as have 
ee not been admitted to practise as 
Attorneys, Solicitors, or Writers to the Signet as aforesaid. 

5. Every person, before admission to practise as an Attorney, 
shall serve a regular clerkship to an 
Attorney of this Court, under articles 
- of clerkship by contract in writing pursuant to the Rules here- 

inafter contained, for the full period of three years. 

6. The term: of service required by the last preceding Rule 

Servico may: be to different need not be all under one and the 
Attorneys. same contract, nor to one and the 
same Attorney, but may be to different Attorneys, either by virtue 
of an assignment or assignments, or by vitue of successive 
independent contracts upon the dissolution of the original or 
succeeding contract. 

7. The Attorney or Attorneys under whom the articles shall 

Master must be a practising be served shall, during the whole 
Attorney on his own behalf. period of the service, be actually 
practising as such in this Court on his or their behalf, and not 
as clerk to any other Attorney. 


Period of service. 
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8. No Attorney shall, without special leave of the Court, 
Only one articdled clerk Þe gntitled to take more than one 
allowed at one time. clerk for service under these Rules at 
one and the same time, nor any clerk until he shall have been 
himself in practice as an Attorney for at least three years. 
9. No person, who shall not have been articled to an 
i Attorney or Solicitor of one of Her 
a p eraka y lia Majesty’s Superior Courts of Law 
aed” ae Ped oe or Equity in England or Ireland, 
capable of entering into arti- ghall be capable of service under 
these Rules, until he shall have 
passed the B.A. examination of the University of Caloutta, 
-or the first public examination before the Moderators at Oxford, 
or the previous examination at Cambridge, or the preliminary 
examination in Arts in any of the Scotch Universities, or the 
examination in Arts for the second grade in Durham, or the 
Matriculation of the Universities of Dublin or London, or shall 
produce a certificate signed by the major part of the Examiners 
actually present and conducting the examination (one of them 
being the Registrar) that he has passed before them an examina- 
tion (hereinafter called the Preliminary Examination) equivalent 
to the B.A. examination of the Calcutta University. 
10. The contract in writing, whereby a person shall engage 
Articles, with affidavit of 8 aforesaid to serve as a clerk to 
Master, to be filed withinone any Attorney, shall be filed with the 
month. proper ‘officer, to be appointed for 
receiving and filing affidavits and other documents to be filed 
under these Rules, within one calendar month after the execution 
of the same, together with an affidavit by such Attorney that 
he has been himself duly admitted and has been practising for 
three years as an Attorney; that such contract has been duly 
executed by himself and by the clerk therein mentioned; and 
an affidavit by such clerk that he has passed one of the examin- 


ations mentioned in Rule 9, or has, previous to his service in ` 


this country, served under articles of clerkship to an Attorney 
or Solicitor of one of Her Majesty’s Superior Courts of Law 
or Equity in England or Ireland. And in every such affidavit 
shall be specified the name of the Attorney and his place of 
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business, the name of the clerk and his place of abode, together 


with the day on which the contract was actually executed. ~ 


11. In case the articles of clerkship shall be assigned, the 

OE on RT Reger assignment shall be in writing, and 
sman to be filed within one shall, in like manner as aforesaid, be 

: filed within one calendar month after 
the execution thereof, together with an affidavit by the Attor- 
ney to whom the assignment has been made, that he has been 
duly admitted and has been practising for three years, and that 
such assignment has been executed by all the necessary parties. 
And in every such affidavit shall be specified the name of the 
Attorney to whom the articles are assigned, and his place of 
business, together with the day on which the assignment was 
actually executed. 

12. If by reason of death, or for any other good and suffi- 

Hrech articles to be entered ClCH reason, an assignment of the 
into, ify necessary, and filed articles cannot be obtained, a fresh 
see contract in writing for the remaining 
period of his term of service shall be entered into by the clerk 
with the Attorney under whom the service is to be continued, 
which shall be filed within the time, and with an affidavit similar 
to that, prescribed by Rule 10. 

13. In case the contract or assignment, together with the 

Efect of omiaion fo flo BeCessary afidavit, be not filed with- 
contract or assigment within in the time specified, the same may 
eine be filed after the expiration thereof ; 
but the service of the clerk shall be reckoned to have been 
commenced or renewed from the date of the filing of such 
contract or assignment, unless the Court shall otherwise 
order. 

14. No person who shall be articled to serve as a clerk to an 

Articled clerks not to hola Attorney for the purpose of being 
othe oige or employment: admitted as an Attorney shall, during 


- the period of such service, hold any office or engage in any 


employment whatsoever other than the employment of clerk 
to such Attorney and his partner or partners (if any) in the 
business, practice or employment of an Attorney; and every 
such person shall, during the whole period of service under 
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articles, continue and be really and actually employed in the 
proper business, practice or employment of an Attorney. 

15. Besides the Preliminary Examination above mentioned, 

Articled clerks to pas exa- every articled clerk shall, after he 
minations, has been articled and before admis- 
sion, paas two further examinations, one after he has served 18 
months of his articles, and the other after he has served the 
whole period of three years; provided that he shall not be 
admitted to the second examination until the expiration of 

ei isa: Hii abe Sa six months after he shall have 
must intervene between the passed the first examination, unless 
aa the Court shall otherwise order. 

16. The first of these two last-mentioned examinations 
(hereinafter called the Intermediate 


E ee Serna Examination) shall be in the follow- 
ing subjects :— ` 
Subjects of— (1) Civil Procedure Code, 
(2) The practice in Civil Suits on the Ori- 
ginal Side, 


(3) The practice of conveyancing. 
(4) Criminal Procedure. 

17. The Intermediate Examination shall be directed to the 

Number of marks to be Caudidate’s knowledge of the practice 
obtained. 
of marks shall be 400, of which the candidate must obtain not 
less than 250. . 

18. The second of the said examinations (hereinafter called 
the Final Examination) shall be in 
the following subjects, and the num- 
ber of papers to be set, and the 
subjects to which they relate, shall be as indicated below :— . 

Subjecta of examination, Common Law, including the Con- 

tract Act ... ves es „l paper. 
Equity ly 


Final examination. 
Papers to be set. 


Indian Company's Act... Eos 


Succession Act 
Evidence 


Letters Patent oe 
The Acts in force at the time, Bills of xchange Act... | 
s.. } 
“iad 
Penal Code .., ps I 


l y 


of his profession. The total number ` 
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The Acts in force at the time. Limitation Act tis re | 
Registration Act ove nel 
Stamp Act... se aig tl paper. 
Insolvency ise 
Hindoo Lew .., ne nee 
Mahomedan Law ees } l a» 


19. The number of questions in each paper shall be eight, 
Number of questions and 924 the aggregate number of marks 
in each paper. for the whole eight questions shall be 
160. To be entitled to pass, a can- 
Number of marks to bo didate must obtain 90, marks in each 
obtained. paper. 
20. Before any articled clerk shall be admitted to the Final 
Answers to questions as to Examination, he shall sign and leave 
dus a betes Poul with the Registrar answers to the 
Examination. questions contained in the Schedule A 
hereunto annexed, as also a certificate of his having passed one 
of the examinations mentioned in Rule 9, or the document 
mentioned in Rule 24, and a certificate of the Examiners of his 
having passed the Intermediate Examination, and an affidavit 
by himself stating that he has actually and really served and 
been employed by the Attorney or Attorneys to whom he was 


_ bound during the whole term, and in the manner required by 


these Rules; that he has not held any office or engaged in any 
employment contrary to these Rules; that he has attained the age 
of 21 years; and that he has not been adjudicated an insolvent. 
And the Attornery or Attorneys with whom he shall have 
served his clerkship shall sign and leave with the Registrar 
answers to the questions contained in the Schedule B hereunto 
annexed, as also a certificate in the form therein given. 


21. The applicant shall, at the same time, produce satis- 
factory testimonials to his good 


Testimonials of character, 
character. 


22, Every person applying to be admitted to the Final 


Further requiramenia tobe “amination shall also, if required, 


. complied with before admis- sign and leave, or cause to be left, 


sion to the Final Examination. . : : oye 
with the Registrar answers in writing 


to such other written or printed questions as shall be proposed 
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by the Examiners touching his service and conduct, and also, 
if required, attend the Examiners personally for the purpose of 
giving further explanation touthing the same; and shall also, 
if required, procure the Attorney or Attorneys with whom he 
shall have served his clerkship as aforesaid, to answer either 
personally or in writing any questions touching such service 
or conduct, or shall make proof to the satisfaction of the Exa- 
miners of his inability to procure the same. 

23. Every person so applying shall also attend the Exa- 
Candidates to attend atthe miners at such place or places, and 
ee ae at such time: or times, as shall be 
questions. appointed for that purpose, and shall 
answer such questions as the Examiners shall then and there 
put to him, by written or printed papers, touching his fitness 
and capacity to act as an Attorney. 

24, If any person, previous to being articled to an Attorney 

Clerk who was formerly Of this Court, shall have been arti- 
articled in Egland or Trelend, oled to an Attorney or Solicitor of 
his original articles, &o. one of Her Majesty’s Superior Courts 
of Law or Equity in England or Ireland, he shall leave with 
the Registrar his original articles entered into in England or 
Ireland, or an authenticated copy thereof, and shall state in the 
affidavit to be made by him pursuant to Rule 20 the circum- 
_stances under which the service under such last-mentioned 
articles was terminated. 

25. In case the applicant shall show sufficient cause to the 

Taia ay satisfaction of the Examiners why 
with any of the requirements the requirements of Rules 20 and 24 
T cannot be fully complied with, it shall 
be in the power of the Examiners, upon other sufficient proof 
being given of the qualification of the candidate under these 
Rules, to dispense with any part of such requirements that they 
may think fit and reasonable. 

26. The Registrar for the time being of the High Court, 
Original Jurisdiction, together with 
` such Advocates and Attorneys of the 
Court to the number of six or more as the Chief Justice shall 
from time to time appoint, shall be Examiners to examine such 


Examiners, 
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persons as shall desire to be admitted Attorneys of the said 
a : ; 

E EE nag | and any four of such Exami- 
ners shall be competent to conduct 


the said examinations. 


27. The examinations shall be held once in every six months, 
Examinations to be held t such time and place as the Exa- 
every siz: montha, . miners shall appoint. 


28. Any clerk shall be at liberty to attend the Final Exa- 

Clerk may attend the Final Mination next preceding the expira- 
a ine oi ee tion of his term of service: but he 

ie teas shall not be admitted as an Attorney 
ney until after the expiration until after his term of service shall 
be hia articles: have expired; nor shall the certificate | 

Certificate to be stayed. mentioned in Rule 33 be issued with- 
out proof to the satisfaction of the Examiners that the clerk has 
duly served the remaining period of his term of service. 

29. The Registrar shall reduce all notices of intention to 

e Hon to êPpear at any examination into an 
Pe a alphabetical table under convenient 

heads, and shall, three weeks previ- 

ous to the examination, affix the same on the notice bodrd, and 
also on a board to be exhibited daily at the entrance to the prin- 
cipal Court-room on the Original Side. 

30. The Registrar shall inform each candidate who shall 

Candidates to be informed have given notice of his intention to 
of the days of examination. appear at any of the examinations of 
the days fixed for such examination. 


31. Every person intending to apply for admission as an 
Attorney shall give one-month’s notice 
in writing to the Registrar, stating 
his intention, such notice to be included in the notice for Final 
Examination or given separately. 
32. Every person, before being admitted asan Attorney, 
Examiners’ certificate of PPN obtain a certificate signed by 
having passed the Final Exami- the major part of the Examiners 
nation, i 
actually present at and conducting 
the examination (one of them being the Registrar), that he has 


Notice of admission. 
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satisfactorily passed the examinations hereinbefore prescribed 
for the admission of Attorneys 


33. Every such person shall, before admission, likewise 
=. : oe produce a certificate signed by the 
being a fit and proper person major part of the Examiners (one of 
Brewer AEE | thet being the Registrar) that he 
has satisfied the Examiners that he has really and actually 
served his articles in accordance with the foregoing Rules, and 
that he is a fit and proper person to be admitted as an Attorney. 
34. In case any person shall be dissatisfied with the refusal 
Appeal from Examiners’ re- Of the Examiners to grant him the 
jection. certificate mentioned in Rule 33, he 
shall be at liberty, within one month, to apply for admission by 
petition in writing to the Chief Justice, which application shall 
be heard by any two or more Judges whom the Chief Justice 
shall appoint for that purpose. 


35. Every Vakeel of the High Court, who has obtainéd the 

Admission of Vakeels as degree of B.L., and has, after ob- 
fo a eee taining the degree of B.A., served 
nation. for three years as an articled clerk 
to an Attorney, and has complied with all the ‘Rules required for 
the service of articled clerks to Attorneys (except the Rules as 
to the Intermediate and Final Examinations), shall be admitted to 


practise as an Attorney, anything in these Rules notwithstanding. 


36. No person shall be admitted . 


Olerk under the age of 21, to practise as an Attorney without 
not eligible to be admitted ; 
an Attorney. proof that he has attained the age of 


21 years. 

37. No person who shall have been adjudicated an insolvent 

Insolvent not eligible to be shall be admitted to any of the exa- 
admitted to any examination, minationg prescribed by these Rules, 
Cae eee et or shall be admitted to practise as an 
Attorney of this Court, unless the Court shall otherwise order. 

38. The mode of applying to be admitted an Attorney shall 
_ Mode of applying for admis- be by petition. Such petition shall 
isa be left with the Registrar, together 
with, in the case of a person applying under Rule 1— 

2—B 
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(1) the- certificates required by 
Petition and documenta to Rule 1: 
pe left with the Registrar. ` > 


(2) * proof of good character ; 
or, in the case of a person applying under Rule 2— 

(1) the certificates required by Rule 2; 

(2) proof of good character ; 
or, in the case of an articled clerk who is also a Vakeel of the 
High Court— 

(1) an affidavit by himself, similar to the affidavit prescribed 
by Rule 20; 

(2) answers by the Attorney whom he shall have served to 
the questions contained in the Schedule B hereunto annexed, 
as also a certificate in the form therein given ; 

(8) proof of good character ; 
or, in the case of any other articled clerk, the certificates of the 
Examiners to be issued under Rules 32 and 33. 

39. The Registrar shall submit the petition to be admitted 

And to be submitted by him 1 Attorney, with the other docu- 
to the Judge. ments to be left with him, to the 
Judge for the time being exercising Original Jurisdiction for 
his fiat. 


40. Every person on being admitted and enrolled as an 
‘Attorney of this Court may, without 
the payment of any fee, besides the 
admission fee, obtain a a certificate of admission under the 
signature of the Registrar and the seal of the Court. 

41. Every person intending to undergo any of the examina- 
tions prescribed by these Rules, shall, 
before each half-yearly examination, 
give one calendar month’s notice in writing to the Registrar 
stating his intention, and shall at the same time, and on each 


Certificate of admiesion. 


Notice of examination. 


occasion of giving notice óf examination, pay to the Registrar 


a fee of Rs. 100 if the notice be for a 
Preliminary or Final Examination, and 
a fee'of Rs, 50 if the notice be for an Intermediate Examination. 

42. Every person. who shall have given notice of his inten- 
i tion to appear at any of the examin- 
ations, or to apply for admission as 


Fees to be paid, 


Renewed notica 
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an Attorney, and who shall not have attended to be examined, 
or not have passed the examinagion, or not have been admitted, 
may renew the notice for examination or admission from time to 
time as often as he shall think proper, provided that every 
renewed notice shall be given in conformity with Rules 31 and 
41, unless the Court shall otherwise order, 


43. All expenses that may be incurred on account of the 
All expenses to be defrayed examinations to be conducted under 
out of the fee fund. these Rules, shall be defrayed by the 
Registrar out of the examination fee fund, and the balance of 
Balance of fees to be paidto the fees realized on each examination 
thie Texpraiiers shall be divided between the Examiners 
who shall conduct such examination, provided that no larger 
sum shall be received by any Examiner on account of any one 
examination than Rs. 300. 
44, The Registrar shall keep an account of all such fees as 
OE aed Wes tats shall be paid to him under Rule 41, 
under Rule 81 to be filedat and shall at the end of each year file 
the end of every year. 3 ; 
a statement of account signed by 
himself and two other Examiners. 
“46. Any Attorney of this Court may, on the payment of a 
Certificate of being onthe fee of Rs. 5, to be paid by means of 
roll of Attorneya, Court fees stamps, obtain a certificate, 
under the signature of the Registrar and the seal of the Court, 
that his name is borne on the roll of Attorneys of this Court, 
and if such be the case, that he is a practising Attorney of this 
Court. 
46. Tho Registrar of this Court on the Original Side shall 
Sir na O odie be the proper officer for receiving and 
with the Registrar, whoiato filing all such affidavits and docu- 
BRO PO eae GLAS FON ments as are required to be produced 
and filed under these Rules, and shall have the custody and care 
of the rolls or books wherein persons are at present enrolled as 
Attorneys, and shall enrol the name of every person who shall 
be admitted an Attorney, with the date of his admission, in 
alphabetical order, in a roll or book to be kept by him for that 
purpose, to which roll or book all persons shall have free access 
without fee or reward, 
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1874 47. Forms of notice of examina- 
- Bowes, Forme of notice. tion age set forth in the Schedule C 


hereunto annexed. 
48, The Judge of the Court for the time being exercising 
Applications under these Ordinary original Civil Jurisdiction 
Rules to whom to be made, shall hear all applications, the hearing 
s of which is not otherwise provided for, and shall exercise all the 
powers of the Court under these Rules unless the Chief Justice 
shall otherwise specially direct. 
49. These Rules shall take effect from the day of 
187 except as to persons who are 
now serving, or have already served, 
, _Bxoept as to personsalready Under articles of clerkship to some 
arti Attorney of this Court, provided that 
every such person shall pay the fee payable, under Rule 41, 
with the notice for Final Examination, on each occasion of giving 
such notice after he shall have once actually attended a Final 
Examination without having passed the same; and except as to 
such persons and to all matters and things previously done in 
virtue thereof, all former- rules for 
Former rules repealed, the admission of Attorneys are hereby 
repealed, 
í R. COUCH. 
F. B. KEMP. 
LOUIS 8. JACKSON. 
J. B. PHEAR. 
A. G. MACPHERSON. 
W. MARKBY. 
F. A. GLOVER. 
CHARLES PONTIFEX. 
, W. AINSLIE. 
E. G. BIRCH. 
G. G. MORRIS. 


Bules to take effect from 





ScHEDULE A, REFERRED TO IN RULE 20, 


[3 


Questions as to due Service of Articles’ of Clerkship to be 
answered by the Clerk. 


_1, What was your age at your last birth-day immediately 
preceding the date of your articles? 
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2. Have you served the whole term of your-articles at the 
office where the Attorney ory Attorneys to whom you were 
articled or assigned carried on his or their business? And if not 
state the reason. 


3. Have you, at any time during the term of your articles, 
been absent without the permission of the Attorney or Attor- 
neys to whom you were articled or assigned? And if so, state 
the length and occasions of such absence. 


4. Have you, during the period of your articles, been 
engaged of concerned in any, and, if any, what profession, 
business or employment other than your professional employ- 
ment as clerk to the Attorney or Attorneys to whom you were 
articled or assigned ? 


5. Have you, since the expiration of your articles, been 
engaged or concerned, and for how long time, in any and what 
profession, trade, business or employment other than the pro- 
fession of an Attorney ? 





ScHEDULE B, REFERRED TO IN Rup 20. 


Questions to be answered and Cretificate to be given by the 
` Attorney or Attorneys with whom the Clerk may have served 
- any part of the time under his Articles, 

1. Has A. B. served the whole time of his articles at the 
office where you carry on your business? And if not, state the 
reason. 


2, Has the said A. B. at any time, during the term of his 
articles, been absent without your permission ? And if so, state 
the length and occasions of such absence. 


. 3. Has the said A. B., during the period of his Seiolens 
bean engaged or concerned in any, and, if any, what profession, 
business or emplyment other than his professional employment 
as your articled clerk ? 

4. Has the said A. B., during the whole term of his clerk- 
ship, with the exceptions abovementioned, been faithfully 
and diligently employed in your professional business of an 
Attorney ? 
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5. Has the said A. B., since the expiration of his articles, 
been engaged or concerned, and far how long time, in any, and, if 
any, what profession, trade, business or employment other than 
the profession of an Attorney ? 

6. How long did you practise as an Attoney before the said 
A. B. was bound under his articles to you? 

7. Have you, during the whole period of the service of the 
said A. B., under his articles to you, been actually practising 
as an Attorney i in this Court on your own behalf, and not as 
clerk to any other Attorney ? 

And I do hereby certify that the said A. B. has duly and 
faithfully. served under his articles of clerkship [or assignment, 
as the case may be| bearing date, &c., for the term therein ex- 
pressed, and that he is a fit and proper person to be admitted 
an Dees: 


SCHEDULE C, REFERRED TO IN RULE 47. 


Notice is hereby given that A. B. of No. 

in the town of Calcutta, and who was lately [or is 
now] under articles of clerkship to Mr. C. D. of Attor- 
ney-at-law [and who was also lately [or is now] under articles 
of clerkship by assignment from the said Mr. C. D. to Mr. E. 
F. of aforesaid, Attorney-at-law] intends to present 
himself at the next examination to be held under Rule 2 [or 
Rule 9, or Rule 16, or Rule 18,] of the Rules for the admission 
of Attorneys; and also intends [if the examination be under 
Rule 2 or Rule 18] on passing such examination, to apply to 
be admitted an Attorney of Her Majesty's High Court of Judi- 
cature at Fort William in Bengal, 














Dated this day of ' 187, 


hs l (Sa) R., BELCHAMBERS, 
Registrar, 
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- No. 689. 1874 
From ~ RULES 
H. J. S. Corrs, EsQ., 


Offg. Regr., High Court of Judicature 
at Fort William in Bengal, 


To . 
THE MAGISTRATE OF SYLHET. 
Dated Culcutta, the 3rd June 1874. 
Sir, 
I am directed to acknowledge the receipt of your letter 
HIGH COURT. No. 2546, dated 20th May 1874, in 


EnGen DEPARTAMENT. which you state that you had presumed 
ee that columns 2 and 3, Part II of 
Quarterly Statement D, referred to cases of commitment. 

2. In reply I am to say that, although your supposition is 
borne out by the literal wording of the headings of the columns, 
the intention of the Court was that “ persons implicated in com- 
-mitments,” and not the commitments themselves, should be shown 
in this column, and you are requested to cause the statements to 
be prepared on this principle in future. 


I have, &c., 
(8d.) H. J. 8. COTTON, 
Officiating Registrar, 


CRIMINAL CIRCULAR MEMO. No. 3. 
Dated Calcutta, the 3rd June 1874. 


` HIGH COURT. Forwarded to all Sessions Judges and 
ExnaLIsm DEPARTMENT. Magistrates for information and guid- 


Cr minal, wee, 
By order of the High Court, 


(Sd) H J.8. COTTON, 
Officiating Registrar. 
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1874 CRIMINAL CIRCULAR ORDER No. 2. 
Rowers. 
Dated Calcutta, De 8th June 1874. 


WITH reference to the alteration in section 276 of the Code 

HIGH COURT. of Criminal Procedure by Act XI of 

ENGISH DSPABTMENT. 1874 (the Criminal Procedure Amend- 

eee ment Act), the Court are pleased to 

issue the following Circular Order in supersession of Circular 
Order No. 1, dated 17th January 1874. 


2. The High Court find it necessary to call the attention of 
. the several Subordinate Criminal Courts, and of the officera in 
charge of Jails, to the provisions of Act X of 1872, in respect 

of the submission of Criminal appeals. Section 275 of the 
present law enacts that “every petition of appeal shall be 
accompanied by a copy of the judgment or order appealed 
against.” 

3. What the judgment or final order in the case shall contain 
is enacted in section 464 of the Code:—“ The judgment or 
final order shall contain the point or points for determination, 
the finding thereupon, and the reasons for the finding.” The 
fourth paragraph of the same section points out that “In trials 
by jury the Court need not’ state its reasons for its judgment, 
but shall record the heads of the charge to the jury.” In cases 
tried by jury, therefore, the heads of the Judge’s charge to the 
jury will take the place of the reasons for the finding. 

4. No doubt can exist as to the plain requirements of the 
law in this matter, and the Court desire, that the Subordinate 
Courts will carefully comply with the provisions of the New 
Code and discontinue the practice which at present exists in 
several quarters, of furnishing to the person affected, and send~ 


ing up to the Appellate Court, a copy of the sentence only with 
the petition of appeal. 


By order of the High Court, 


(84) 4H. J.S. COTTON, 
Officiating Registrar. 
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NOTIFICATIONS. 


Hren Cover, Original JURISDICTION. 

Tax following rules have been passed by the High Court of 
Judicature at Fort William in Bengal, to take effect from the 
lst day of July 1874. 

(&d.) R. BELCHAMBERS, 


Registrar. 
10th June 1874. 





Iris ordered that the following rules be read and passed ag 
the rules and orders of the High Court of Judicature at Fort 
William in Bengal in its Original Jurisdiction, to take effect 
from the Ist day of July, one thousand eight hundred and 
seventy-four :— 

PRODUCTION AND INSPECTION OF DOCUMENTS. ` 

1. Copies of documents referred to in, and annexed to, a 

Defendant may obtain plaint as: exhibits, may be furnished 
copies of documents annexed to a defendant on his entering his 
to a plaint as exhibits, 

À appearance. 

2. Documents annexed to a plaint as exhibits may be 

And may inspect such inspected by a defendant who has 
cocumeni entered his appearance on 24 hours’ 
previous notice being given to the plaintiff or his attorney. 

3. A plaintiff or a defendant may, at any stage of a suit— 

Either party may obtain but, if required to file a written state- 
copies of docementsannexed ment, not until after filing a sufficient 
statement of the other party. written statement [unless the Court or a 
Judge shall otherwise direct |—be furnished with copies of docu- 
ments annexed as exhibits to the written statement of the other 

And may inspect such ‘party, and may inspect such documents 
dopumdnti, on 24 hours’ previous notice being given 
tothe party by whom such written statement has been filed. 

4, Until documents produced with a plaint, but not mentioned 

Documente proda wiih therein or annexed thereto as exhibits, 
a plaint, bat not annexed have been offered and received in evi- 
TOE dence, inspection thereof cannot be 
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allowed, or copies thereof furnished, to a defendant without an 
order to be obtained under the fqllowing rules :— 

5. A defendant may, at any stage of a suit—but, if required 
to file a written statement, not until after filing a sufficient 
written statement [unless the Court or a Judge shall otherwise 

Defendants may inspect direct ]|—apply by summons at Chambers 
a E md for an order that he, his attorney, or 
not annexed thereto as agent, be at liberty to inspect and 
eerie , peruse the documents mentioned in and 
produced with a plaint [but not annexed thereto as exhibits], 

And may obtain copies of and take copies and abstracts thereof, 
such documents. and extracts therefrom. 

6. A plaintiff, or a defendant, may at any stage of a suit— 

EE ET but, if required to file a written state- 
documenta admitted by ment, not until after filing a sufficient 
plaint, or written atatemen written statement [unless the Court or 
ae een produced with g Judge shall otherwise direct |—apply 

by summons at Chambers for an order 
that the other party do produce and leave with the Registrar, or 
produce at any other specified place, the documents mentioned 
in the plaint, or in the written statement of either party, [but 
not annexed as exhibits to, or produced with, the plaint, or 
annexed as exhibits to the written statement], and admitted to 
be in his possession or power; and that the applicant, his 
attorney, or agent, be at liberty to inspect and peruse the same, 
and take copies and abstracts thereof, and extracts therefrom. 

7. A plaintiff, or a defendant, [a claimant under a decree 

hi hie ee in an administration suit being deemed a 
tion obtained ns between plaintiff] may, at any stage of a suit— 
PEE N S but, if required to file a written state- 
ment, not until after filing a sufficient written statement [unless 
the Court or a Judge shall otherwise direct]—apply by summons 
at Chambers for an order that the other party do file an affidavit 
stating whether he has, or has had, in his possession or power aby, 
and, if any, what, documents relating to the matters in question 
in the suit, and accounting for the same; and that he do within 


'a given time produce and leave with the Registrar, or produce 


at any other specified place, such of the documents as by such 
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affidavit shall appear to be in his possession, except such of the 
same, if any, as he may by his affidavit object to produce; and 
that the applicant, his attorney or agent, be at liberty to inspect 
and peruse the documents so produced, and to take copies thereof, 
and abstracts and extracts therefrom. 


8. A defendant may, at any stage of a suit—but, if required 


As between co-defend- tO file a written statement, not until 
ants. after filing a sufficient written statement 


[unless the Court ora Judge shall otherwise order|—apply by- 


summons at Chambers as against any other defendant or defend- 
ants for an order similar to that to be obtained under the last 
preceding Rule. The application must be supported by an 
affidavit, stating the interest of such co-defendant or co-defend- 
ants in the matter touching which discovery is sought, and the 
special facts and circumstances upon which the claim to obtain 
discovery from him or them is founded. 


9. Tixcept as provided in the last preceding Rule, no affidavit 

No afidavit in support of is necessary in support of an application 
application in any other for discovery and consequential produc- 
gai tion and inspection, and the costs of any 
such affidavit will in future not be allowed, unless the Court or 
a Judge shall otherwise order. 


10. Whore the production is sought from a corporation or 
Where production by a company authorized to sue and be sued 
S i e ee in the name of an officer or trustee, the 
made, affidavit will be directed to be made, on 
behalf of the corporation orcompany, by any director, secretary, 
or other principal officer of the corporation or company who may, 


be able to depose to facts required to be stated in the affidavit. 


11. The Court or a Judge may, for a sufficient reason, allow 


Where affidavit may be the affidavit to be made, on behalf of 
made by a third party. the party from ‘whom production is 
sought, by any person competent to make the same. 

12. The party required to make an affidavit must make the 

Afidavit must be made, Se although he may have good 


although there may be good grounds against producing the docu- 
reasons agaiust production. Fonts; and he must describe the docu- 
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ments with sufficient distinctness to enable the Court or a Judge 
to order, production if his objections 
should be overruled. 

13. All questions of privilege, exemption, sealing up, or 

oe production without leaving at the 

Objections to be raised P : : 

by the affidavit Registrar’s Office, must be raised in 
the affidavit. 

14. If extension of time for making the affidavit be required, 

Further time to make af- the same may be obtained upon sum- 
davit: mons at Chambers, 

15. No affidavit in answer to an affidavit, or further affidavit, 

No affidavit in answor to Made by the party from whom produc- 
be received. . tion is sought, or on his behalf, will be 

received. 

16. If documents are claimed to be protected, the party 

Course when documents Seeking production, if desirous of raising 
are claimed to be protected. the question, must do so by a further 
application for production. Such application must be made by 
summons, and may be heard before the Judge in Chambers, or 
adjourned to be heard in Court. 

17. If the affidavit be considered insufficient as not con- 

Course where sufficiency taining a‘clear admission or denial of 
of affidavit questioned. the possession of documents, or such a 
description of them that the Court can enforce its order, or from 
any other cause, the party seeking production may obtain a 
summons to consider the sufficiency of the affidavit. 

18. If the affidavit be held to be insufficient, further time 

Course where affidavit may, at the disoretion of the Judge, be 
held to be insuficient, allowed to the deponent to file a full and 
sufficient affidavit; and such time may be further extended on 
his application by summons. If further time be not allowed, the 
deponent will be liable to process of contempt for disobedience, 
as if no affidavit had been filed. 

19. If it appears from the affidavit of the party from whom 

Where books and papers ‘Production is sought that the books and 
in constant use, papers relating to the matters in ques- 
tion are in constant use in his business, and necessary for that 
purpose, or cannot be deposited without great inconvenience, 


Description of documenta. 
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the order, in the first instance, will only direct that they shall 
be produced for inspection at the place of business at which 
they are stated to-be in use, or other convenient place. i 

20. If, where inspection has been ordered out of Court, it is 

i found that a satisfactory inspection can- 

Where satisfactory inspec- _ T 
tion out of Court not not be obtained, or if it can be shown 
pene: that the documents are being tampered 
with, application may be made, by summons, for an order for 
the deposit and inspection of the documents in Court. Such 
application must be supported by affidavit. 

21. If it appears from the affidavit of the party from whom 

Where they contain irre- Production is sought that the books or 
levant matter. papers contain matter which he is not 
liable to disclose, the order will be qualified so as to admit of 
such parts being sealed up. 

22. If the right to seal up be omitted to be claimed, special 

Special application for pplication for leave to seal up may 
lee to:soal be made by summons. Such application 
must'be supported by affidavit. 

23. If the statements in the affidavit in support of a claim 

Course where thers is to seal up documents, or if the unsealed 
ag paces hg the party documents, or plaint, or written state- 
matter. ment, afford grounds for suspecting that 
the party has sealed up matter that ought to have been dis- 
closed, the party seeking inspection may apply, by summons, 
for inspection of the documents which have been sealed, and 
the Judge may unseal such documents and examine them in 
order to see whether the applicant is entitled to inspect the 
portions sealed up. l 

24, If the documents are ordered to be deposited at the 

EE E R Registrar’s Office, a copy of the order 
ments, order and list to be and a schedule of the documents must 
podaced tierewith, be left at the time the deposit is made. 

25. When the purpose for which documents have been de- 

Delivery out to a party o£ posited in Court is satisfied, the party by 
documents deposited byhim. whom they were deposited may have 
them delivered out to him; but for that purpose he must obtain 
an order on summons, or the consent in writing-of the other party. 
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26. An order for an affidavit and production, or for produc- 
Order for affidavit or pro- tion only, may be enforced by serving 
duction how to be enforced. the same on the party ordered to pro- 
duce the documents, with a memorandum endorsed thereon to 
the effect following, namely :—“ If you, the within named A. B., 
neglect to obey this order by the time therein limited, you will 
be liable to be arrested and committed to prison for contempt.” 
And if default be made in complying with the order by the time: 
specified therein, or in a further order, the party making default 
may be proceeded against by attachment. 
27. The forms set forth in the schedule annexed are to be. 
followed, with such variations as oir- 
cumstances may require. 


R. COUCH. 

F. B. KEMP. 

LOUIS 8. JACKSON. 
A. G. MACPHERSON. 
J. B. PHEAR. 
CHARLES PONTIFEX. 
W. AINSLIE. 

E. G. BIRCH. © 

G. G. MORRIS. 


Forms. 


7 R. C. MITTER. 


W. F. MoDONELL, 


SCHEDULE. 


No. 1. 


Let the plaintiff A. B. attend before the sitting Judge in 


Serie’ sop dhepoillon Chambers at the Court-house on š 


and produced with the - 3 
plaints but not annexed 18 sat o’clock in the forenoon, 


thereto nip SIONS: on the hearing of an application 
on the part of the defendant that the applicant, his attorneys, 
and agents may be at liberty to inspect and peruse the doou-' 
ments mentioned in and produced with the plaint [but not 
annexed thereto as exhibits], and take copies and abstracts 
thereof, and extracts therefròm, as he shall be advised. 


. 
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No. 2. 


Let the defendant [or plaintiff] A. B. attend before the 
METE iona sitting Judge in Chambers at the Court- 
inspection of documents house on » the day of ’ 
ee oie tor wit 18 . ,at o'clock in the forenoon, 
sath dhe plain, or produced on the hearing of an application on the 

part of the plaintiff [or defendant] that 
the defendant [or plaintiff] may be ordered, within [four] days 
after service, to produce and leave with the Registrar the docn- 
ments mentioned in the plaint or written statement [but not 
annexed as exhibits to or produced with the plaint, or annexed 
as exhibits to the written statement], and admitted to be in his 
possession or power; and that the applicant, his attorneys, and 
agents may be at liberty to inspect and peruse the same, and 
take copies and abstracts thereof, and extracts therefrom, as he 
shall be advised. 


—_——— 


No. 3. 


Let the defendant [or plaintiff] A. B. attend before the 


Summons for an affidavit Sitting Judge in Chambers at the Court- 


as to the possession of doco- house on ; the day of ’ 
ments, and for deposit and ; R 
inspection in Court of docu- 18 s at o'clock in the forenoon, 


monte astm ise thorgby: on the hearing of an application on 


the part of the plaintiff [or defendant] that the defendant 
[or plaintiff] may be ordered, within [four] days after service, 
to make and file a full and sufficient affidavit [or if against 
a corporation gr a company, say :—To file a full and suffi- 


cient affidavit to be made by their director, secretary, or ` 


other principal officer] stating whether he has, or has had, 
in his possession or power any, and, if any, what document 
relating to the matters in question in this suit, and accounting 
for the same; and that the said defendant [or plaintiff] may 
be ordered, within [four] days after filing such affidavit, to 
produce and leave with the Registrar of this Court the docu- 
ments which by such affidavit shall appear to be in his posses- 
Bion or power, except such of them, if any, as he may, by such 
affidavit; object to produce; and that the applicant, his attor- 
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neys, and agents may be at liberty to inspect and peruse the 
documents so produced and left, and to take copies and abstracts ` 
thereof, and extracts therefrom, a8 the applicant shall be advised. 


p—s 


No. 4. 


Proceed as in No.3 to “ accounting for the same;” and continue 
thus:—-And that the said defendant 
Ea aE a am oe [or plaintiff] may be ordered, at all rea- 
iape hae Be Palas sonable times, upon reasonable notice, to 
produce at [state where], the documents 
which by such affidavit shall appear to be in his possession or 
power, except such of them, if any, as he may, by such affidavit, 
object to produce; and that the applicant, his attorneys, and 
agents may be at liberty to inspect and peruse the documents 
Bo produced, and to take copies and abstracts thereof, and 
extracts therefrom, as the applicant shall be advised, 





- 


No. 6. 


Formal parts, see ante, No. 3. 
On the part of the plaintiff [or defendant] that the time limited 


, 

Summons for farther time PY the order dated the day 
a fle an affidavit as to of +18 „for the applicant to 
a make and file an affidavit as to docu- 
ments, may be enlarged until the day of 7 


18 ; and that the costs of this application may be costa in 
the cause, 


ao nd 


No. 6.. 


Formal parts, see ante, No. 3. 
On the paft of the plaintiff [or defendant] to consider the suffi- 
; ciency of the affidavit of the'defendant 
Summons to consider the 


sufficiency in form of an [or plaintiff] A..B. filed the 
affidavit as to documents, 


day of , 18 , a8 to the pos- 
session of documents, pursuaut to the order dated the 
day of , 18 3 and that the said defendant [or plain- 


tiff] may be ordered to pay the costs of this application, 
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No. 7. 
Formal parts see ante, No. 3 


On: the part of the plaintiff [or defendant] that the defendant 
[or plaintiff] A. B. may be ordered, 

Summons for the, produc- $ $ j 
tion of documents objected within [four] days after service, to pro- 
a duce and leave with the Registrar of 
this Court the several documents mentioned in his affidavit, filed 
the day of +18 , and in the second part 
of the first schedule thereto [or as may be], and thereby admitted 


to be in his possession or power, but which documenta he thereby 


objects to produce; and that the applicant, his attorneys, and 
agents may be at liberty to inspect and peruse the said docu- 
ments, and take copies [continue as in No. 3, ante, to the end]. > 


No. 8. . 
Formal parts, see ante, No. 3 
On the part of the plaintiff [or defendant] iias he may ie at 
Summons for leave to seal liberty to seal up such parts of the 


up inrolovant matter. documents mentioned in the [first] 
schedule to his affidavit filed in this suit on the day 
of . +18 „as, according to an affidavit to be made 


by him, do not relate to the matters in question in this canse. 


No. 9. 
Formal parts, see ante, No. 3 


On the part of the plaintiff [or defendant] A. B. that the 
defendant [or plaintiff] C, D. may be 

ibe peer ycice ey ean ordered, within [four] days from the 
ontot Cou date of the order to be made hereon, to 
produce and leave with the Registrar 

of this Court the several documents mentioned in his affidavit, 
filed on the day of ,18 `, and in the second 
part of the first schedule thereto [or as may be], and thereby 
admitted to be in his possession and power, and which were, by 

4—B 
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__ 1874 ___ the order dated the day of »18 ordered 
Rass to be produced for inspection at the [state where], and that the 
applicant [continue as in No. 3, ante, to the end]. 


———— 


No. 10. . 
Formal parts, see ante, No. 3. 


On the part of the plaintiff [or defendant] A. B. that the 
_ Summons for leave to documents mentioned in the affidavit of 
masa) documents. the defendant [or the plaintiff] A. B., 
filed on the day of >18 „andin the second 
part of the first schedule thereto [or as may be], and thereby 
admitted to be in his possession as to such portions thereof as 
have been sealed up on the ground of privilege may be 
unsealed; and that the applicant, his attornavs._and agents may — 
be at liberty to inspect and peruse the said documents, including 
the portions so to be unsealed, and take copies [continue as in 
No. 3, ante, to the end]. 


—— 


No. 11. 


Formal parts, see ante, No. 3. 
` On the part of the plaintiff [or defendant] that [describe what ; 
: as thus :—All the documents, or, the docu- 
Summons for the delivery . Š 
out of documents deposited ments mentioned in the schedule hereto] 
in. Coney nader An order, deposited by him with the Registrar of 
this Court pursuant to the order dated the .. day of , 
18  ,may be delivered out to the applicant. 


No. 12. 


I, A. B., of [place of residence and description or addition] 
' Affidavit admitting the make oath [or solemnly affirm] and say 
, possession of documents, as follows :-— 
1. That I have in my possession or power the documenta 
relating to. the matters in question in the suit set forth in 
the first and second parts of the first schedule hereto annexed. 


oe 
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2. That I object to praduce the said documents set forth 
in the second part of the first schedule hereto. 

8. That [state upon what grounds the objection is made, and 
verify the facts, so far as may be. | 

4. That I have had, but have not now, in my possession or 
power the documents relating to the matters in question in this 
suit set forth in the second schedule hereto annexed. 

6. That the last mentioned’ documents were last in my 
possession or power on [state when]. 

6. That [what has become of the last mentioned documents, 
and in whose possession they are now}. 

7. That, according to the best of my knowledge, remem- 
brance, information, and belief, I have not now, and never have 
had, in my own possession or power, or in the possession or 
power of my attorneys or egents, or attorney or agent, or in the 
possession of any other persons or person on my behalf, any 
deed, account, book of acount, voucher, receipt, letter, me- 
morandum, paper, or writing, or any copy of, or extract from, 
any such document, or any other document whatsoever, relating 
to the’ matters in question in this suit, or any of them, or 


wherein any entry has been made relative to such mattera, or | 


any of them, other than and except the documents set forth in 
the said first and second schedules hereto. 


- The First Schedule above referred to. 
First Part. 
Second Part. 
The Second Schedule above sched to. 


No. 13. 
Formal parts, see ante, No. 12. 


That, according to the best of my knowledge [continue as 
Affidavit denying the Wo. 12, para 7, ante,“ to such matters 
possession of documents. or any of them my, : 


1874 


Roes. 
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No. 14. 


Upon the application of the defendant A., and hearing the 

Order fot inspeètion of attorney for the defendant and for the 
documents mentioned in plaintiff, it is ordered that said defend. 
and produced with th 
plaint, but not annexed ant A., his attorneys and agents, be at 
ene See liberty to inspect and peruse the docu- 
ments mentioned in and produced with the plaint [but not 
annexed thereto as exhibits], and to take copies and abstracts 
thereof, and extracts therefrom, as he shall be advised [but, 
previously to the said inspection, the plaintiff is to be at liberty 
to seal up such parts of the said documents as, according 
to an affidavit to, be made by him, do not relate to the 
matters in question in this suit]. 





-~ No. 16. 


Upon the application of the plaintif [or defendant] A., 
Beste aa sca and hearing the attorney for the appli- 
inspection of documents cant and for the defendant [or plaintiff | 
Pee aon is nt B., it is ordered that the defendant 
pane alae os lor plaintiff | B. do produce and leave 
with the Registrar of this Court [or 
produce at any other specified place] the documents men- 
tioned in the plaint or written statement, [but not annexed as 
exhibits to or produced with the plaint, or annexed as exhibits 
to the written statement] and admitted to be in his possession or 
power, and the applicant, his attorneys, and agents are to be at 
liberty to inspect and peruse the same, and to take copies and 
abstracts thereof, and extracts therefrom, as the applicant shall 
be advised, [but previously to the said inspection, the plaintiff 
is to be at liberty to seal up such parts of the said documents 
as, according to an affidavit to be made by him, do not relate to 
the matters in question in this suit]. 


_ No. 16. 
Upon the application of the plaintiff [or defendant] A., and 
Gsiue Sie. SAL #3 hearing the attorney for the applicant 


Scone, F deponit and and for the defendant [or plaintiff] B.,— 
1 . 
E It is ordered that the defendant [or 
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plaintiff] B. do, within [ four] days after service of this order, 
make and file a full and sufficient affidavit, stating whether- he 
has or had in his possession “or power any, and, if any, what, 
documents relating to.the matters in question in this suit, and 
accounting for the same. And it is ordered that the said 
defendant [or plaintiff] B. do, within [seven] days after filing 
such affidavit, produce and leave with the Registrar of this 
Court the documents which by such affidavit shall appear to be 
in his possession or power, except such of the same, if any, 
as he may by such affidavit object'to produce. And the appli- 
cant, his attorneys, and agents, are to be at liberty to inspect 
and peruse the documents so to be produced and -left, and 
to take copies and abstracts thereof, and extracts therefrom, as 
the applicant. shall be advised [but previously ‘to the said inspec- 
tion the said defendant [or plaintiff] is to be at liberty to seal up 
such parts of the said documents, as according to an affidavit to 
be made by him, do not relate to the matters in question in this 
suit |. 


I 


No. 17. 


Upon the application, &o., [Form 16, ante,|—it is ordered that 
The like and for inspec- the defendant [or plaintiff] B. do, with- 
tion out of-Oourt. - in, &c., [Form 16], make and file a full 
and sufficient affidavit, &c., [Form 16]. And it is ordered that 
the defendant [or plaintiff] B. do, at all reasonable times, upon 
reasonable notice, produce [state where] the documents . which 


by such affidavit shall appear to be in his possession or power, 


except such of the same, if any, as he may by such affidavit 
object to produce, and the applicant, his attorneys, and agents 
[continue as in Form 16 to the end]. 


~~ 


No. 18. 


Upon the application, &c., [Form 16, ante, |—-It is ordered that’ 


the plaintiffs [or defendants] do, within 

The like and: for inspec- i 
tion against a corporation or &c., [Form 16], file a full and sufficient 
pablis company; : affidavit, to be made by their director, 


1874 
Rues. 
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secretary, or other principal officer, stating whether the plaintiffs 
[or defendants] have, or have had, in their possession any, and, 
if any, what, documents relating to the matters in question in 
this cause, and accounting for the same. And it is ordered 
[continue as in Form 16 or 17, as may be ordered, to the end]. 


—— 


No. 19. 


Upon the application, &c., [Form 16, ante], and the Judge 

die “Re: aoi being of opinion that the documents 
documenta held not pri- referred to in the schedules to the affida~ 
mee vit of the defendant [or plaintiff] C. 
filed, &c., are not privileged, except such as are hereinafter 
mentioned—lIt is ordered that the defendant [or plaintiff] C. [as 
in Form 16 or 17, as may be ordered], the several documents in 
the first and second parts of the schedule to the said affidavit, 
except, &c., [state documents held privileged] referred to in the 
said schedules. And itis ordered that the applicant, his attor- 
neys, and agents [continue as in Form 16 to the end]. 


No. 20. 


Upon the application’ of the plaintiff [or defendant] A. and 
; hearing the attorney for the applicant, 

Order enl ti 
where affidavit Aled is ine and for the defendant [or plaintiff] B., 
earn and upon reading the order, dated, &c., 
and an affidavit of the said defendant [or plaintiff], filed the 
day of , in pursuance thereof, and the 


Judge being of opinion that the said affidavit is insufficient, and” 


the said defendant [or plaintiff], by his attorney, now applying 
for further time to file a full and sufficient affidavit—lIt is 
ordered that the time for the said defendant [or plaintiff] to file 
a full and sufficient affidavit pursuant to the said order be enlarged 
till the day of [If deposit ordered :—And 
it is ordered that the said defendant [or plaintiff] have till the 

day of to produce and leave with 
the Registrar of this Court, pursuant to the said order 
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any documents relating to the matters in question in this suit, 
which, by the affidavit so to be made by him, shall appear to be in 
his possession or power, except such of the same, if any, as 
he may by such affidavit object to produce]; Jf so, and it is 
ordered that the costs of this application be costs in this cause ; 
or that the defendant, or plaintiff B. pay to the plaintiff or 
defendant A. Rs. for the costs of this application; 
or the costs of this application to be taxed by the Taxing 
Officer in case the parties differ. 


Tar following rules have been passed by the High Court of 
Judicature at Fort William in Bengal, to take effect from the 


lst day of July 1874. 
(Sd.) R. BELCHAMBERS, 


Registrar. 
10th June 1874. 


ad 


Ir is ordered that the following rules be read and passed as 
the rules and orders of the High Court of Judicature at Fort 
William in Bengal, in its Original Jurisdiction, to take effect 
from the first day of July, one thousand eight hundred and 
seventy-four :— 

ADMISSION OF ADVOCATES. 


l. Any person who is entitled to practise as a barrister in 

Qualification for admis- England or Ireland, or as an advocate 
sion. in the principal Courts of Scotland, 
may be admitted as an advocate of this Court. 

2. Every person applying under the aforesaid rule to be 

Certificate of call to the admitted as an advocate of this Court, 

. must produce a certificate showing that 
he is entitled to practise as a barrister in Epgland or Ireland, 
or as an advocate in the principal Courts of Scotland, together 

Testimonials to character With satisfactory ‘testimonials to his 
and ability. good character and ability. 

3. The mode of applying to be admitted as an advocate of 
this Court shall be by letter, stating 


Mode of applying for i : 
one the date on which the applicant was 


a 
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called to the bar, whether it is his intention to practise in this 
Court, and [in the case of an applicant who claims to be entitled 
to practise as a barrister in England] the number of terms 

t Letter and documenta to Kept: by him. The letter shall be 
be left with the Registrar. addressed to, and left with, the Regis- 
trar of this Court, in its Original Jurisdiction, together with— ` 

(1) The certificate required by Rule 2 ; 

` (2) ' Testimonials to character and ability. 

4. The Registrar shall circulate the letter, with the other 

And to be circulated by documents to be left with him, to the 
him to the Judges. ‘Chief Justice and Puisne Judges. 

5. Every person on being admitted and enrolled as an ad- 
vocate of this Court may, without the 
_ payment of any fee, besides the admission 
fee, obtain a certificate of admission under the signature of 
the Registrar and the seal of the Court. 

6. Any advocate of this Court may, on the payment of a ° 

Certificate of being onthe fee of Rs. 5 [to be paid by means of 
Tol of advocates: Court fees stamps], obtain a certificate 
under the signature of the Registrar and the seal of the Court 
that his name is borne on the roll of advocates of this Court. 

7. The Registrar of this Court, on its Original Side, 

Registrar to have the care Shall have the custody and care ‘of 
of the rolls. the rolls or books wherein persons are at 
present enrolled as advocates, and shall enrol the name 
of every person who shall be admitted- an advocate, with 
the date of his admission, in alphabetical order, in a roll or book 
to be kept by him for that purpose, to which rollfor book all 
persons ‘shall have free access without fee or reward. 


Certificate of admission. 


INFANTS AND PERSONS OF UNSOUND MIND NOT 50 FOUND, 
BY INQUISITION. 


8. Every suit on behalf of an infant [or a person of unsound 
ren Se ato ae “mind not so found by inquisition] shall 
sound mind; must sue by be instituted in the name of an adult 
i person, who in such suit shall be called 
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the next friend of the infant [or person of unsound mind] and 
may be ordered to pay any costs in the 
suit as if he or she were the plaintiff. ` 

‘9. If a plaint be filed on behalf of an infant [or a person 

, : , of unsound mind not so found by inqui» 

facade to be inten off the sition | without a next friend, the defend- 
file: ant may apply by summons to have 

pone the plaint taken off the file, with costs 
to be paid by the attorney by whom it was presented. 

10. Every application to the Court on behalf of an infant 

wasabi ie mai [or a person of unsound mind. not so 
by next friend, or guardian found by inquisition] shall be made 
PE by a next friend, unless such infant [or 
person] is a defendant, in which case it shall be made by a 
guardian ad litem. 

11. Where the defendant to a suit, or respondent to any 

Guardian ad litem to be &8pplication, is an infant [or a person 
appointed by the Court, of unsound mind not so found by inqui- 
sition], the Court shall appoint a proper person to be guardian 


Costs. 


ad litem for suchinfant [or person] to put in the defence for - 


such infant [or person], and generally to act on such infant’s 
[or person’s] behalf in the conduct and management of the 
case. l 

12. Every order made in a suit, or on any application 

Gie obteni Sihoti before the Court, in or by which an 
next friend, or guardian, infant [or a person of unsound mind 
aaa not so found by inquisition] is in any 
way concerned or affected, without such infant [or person] being 
represented by a next friend, or guardian 
ad litem, as the case may be, may be 
discharged with costs, to be paid by the attorney of the party 
at whose instance such order was obtained, if such attorney 
knew, or might reasonably have known, the fact of such infancy 
or unsoundness of mind. 

13. Any person, sui juris, may act as next friend of an 

Who eligible to be next infant [or a person of unsound mind 
friend, not so found by inquisition], provided 
his or her interest is not adverse to that of such infant [or 

5—B 


Costs. 
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` person], and he or she is not a defendant, or respondent, or a 


married woman. 

14. If the interest of the next friend of an infant [or a 

Next friend removeable Person of unsound mind not so found by 
for neglect of duty or hav- inquisition] is adverse to that. of such 
See eee infant [or person], or if he is so counect- 
ed with a Jetondant; or respondent, whose interest is adverse 
to that of such infant [or person], as to make it impossible 
that the interest of such infant [or person] will be properly 
protected by him, or if he does not do his duty, or, pending the 
suit or application, cease to reside within the British territories 
in India, or for any other sufficient cause, application may be 
made on behalf of such infant [or person], or by a defendant or 
respondent, by summons to be heard in Chambers, for his 
removal, 

15. Unless otherwise ordered by the Court or a Judge, a 

Noxt friend cannot retire next friend will not be allowed to retire, 
E ete Lasher at his own request, without first pro- 
for costs already incurred. curing a fit and proper person to be 
put in his place, and without giving security for the costs 
already incurred, 

16. The- application for the appointment of a new next 

friend shall be by summons, and shall 
jor hs appotatnen oF a be supported by affidavit, showing the 
new next friend. fitness of the person proposed, and also 
Pick gah of now nezh fiend unless he is a co-plaintiff or co-appli- 
cant, verifying the fact that he is not 

interested in the subject of the suit or application. 

17. On the death or removal as aforesaid of a next friend, 

Bee oe medna further proceedings shall be stayed until 
death or removal of next the appointment of a next friend in his 
friend, place. 

18. The attorney of an infant [or a person of unsound mind 

Wid aay Apply doe tie notso found by inquisition ] may apply 
appointment of a new next by summons for the appointment of a 
friend, new next friend, whose fitness must be 
verified by affidavit. Ifthe attorney of such infant [or person] 
omits, within a reasonable time, to take steps to get-a new friend 
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appointed, any defendant, or respondent to any application, 
may apply by summons to the attorney of such infant [or 
person] for the appointment of one. 


19. On the appointment of a new 
caine oiner a friend next friend, his name as such shall 
tade m me Pr thenceforth be inserted in the pro- 


ceedings. 


20. Before the name of any person can be used as the next 

Written authority to act friend of an infant [or a person of un- 
for next friend to be filed. gound mind not so found by inquisition], 
he must sign a written authority to the attorney for that purpose, 
which authority must be filed in the Registrar’s Office. 


21, An infant plaintiff, or an infant not a party to a suit on 

ie. Pie Toliowed b whose behalf an application is pending, 
infant plaintiff or appli- on coming of age, must elect whether 
cint, on comning ofaga, he will proceed with the suit or appli- 
cation. If he elects to proceed with it, he shall obtain an order 
discharging the next friend, and for leave to proceed in his own 
name. The title of the suit or application shall in such case be 
- corrected so as to read thenceforth thus :—“ A. B., late an 
infant, by C. D., his next friend, but now of full age.” If he 
elects to abandon the suit or application, he shall, if a sole 
plaintiff or sole applicant, obtain an order to dismiss the 

When sole plaintiff, or Suit or application, on payment of costs 
sole applicant. by himself. In either case the appli- 

Costs. cation may be made by petition, ex parte ; 
nnd it must be proved by affidavit that the late infant has 
attained his full age. 

22. An infant co-plaintiff or co-applicant, on coming of age, 

When co-plaintiff or co- and desiring to repudiate the suit or 
applicant application, must apply to have his 
name struck out as co-plaintiff or co-applicant, or for permis- 
sion to withdraw from the application. The application shall 
be by summons to the next friend, as well as to the defendant, 
or respondent; and it must be proved by affidavit that the late 
infant has attained his full age. The 


Costa. costs of all parties of such application, 
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and of all or any proceedings theretofore had ia the suit or 
matter, shall be paid by such persons as the Judge shall order. 

23, If any infant, on coming of age, can prove to the satis- 

When suitor proceeding, faction of the Court that a suit or pro- 
unreasonable or improper. č ceeding instituted in his name by — 
next friend was unreasonable or improper, he may, ifa sole 
plaintiff or sole applicant, apply to have the suit or pro- 
ceeding dismissed, or, if a co-plaintiff or co-applicant, apply to 
have his name struck out as such co-plaintiff or co-applicant. 
The application shall be by summons to all the parties con- 
cerned: and the Court, upon being satisfied of such unreason- 
ableness or impropriety, may grant the application, and 
order the next friend to pa the costs of all parties of the 
application, and all or any of the costs 
of all parties of any proceeding there- 
tofore had in the suit or matter. 

24. Aninfant, on coming of age, will 

Cannot appear by another not be allowed to appear by another 
attorney without order io : 
change attorney. attorney, unless he has obtained an order 

to change the attorney. 

25. An order for the appointment of a guardian ad litem 

Application for the ap- may be obtained upon petition presented 
poiniment of en in in Chambers in the name of the infant 
person of unsound mind. [or person of unsound mind not so found 
by inquisition]. The petition must be supported by an 
affidavit verifying the fact that the proposed guardian has no 
interest in the matters in question in the suit or application 
adverse to that of the infant [or person of unsound mind], and 
that he is a fit and proper person to be appointed: and it must 
also be proved by the affidavit of a medical man, or other person 
qualified to give the evidence, that the person who is said to be 
of unsound mind is actually in that condition, and incapable 
of taking care of his own affairs, or of understanding the 
purport or nature of the suit, or application, or of defending or 
answering the same. 

26. A co-defendant or co-respondent, if sui juris, may be 

Who incligible to be appointed guardian ad litem, if he has 
guardian, no adverse interest; but neither a 


Coats. 
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plaintiff, nor a party applicant, nor a married woman, can be 
appointed, 

27. If no application for’ the appointment of a guardian 

; ad litem be made on behalf of a defend- 

Assignment of guardian A 
atthe instance of a plain- ant [or respondent to any application] 
NE Oe ahppuganp who is an infant [or a person of un- 
sound mind not so found by inquisition], the plaintiff or appli- 
cant may, if default be made by the defendant [or respondent], 
in appearing to the suit, or answering the application, apply, 
by summons at Chambers, that a guardian ad litem may be 
appointed ; and the Judge on being satisfied that such defendant 

Appearance by infant, or 
persono mionad mind. of weak r unsound mind not so proved 
by inquisition], so that he is unable of himself to protect his 
interest in the suit or application may assign a guardian of 
such defendant [or respondent], by whom he may appear to 
and defend such guit, or answer such application. l 

28. No such order is to be made, unless it appears to the 


Guardian not to beassigned Judge, on the -hearing of the applica- 
tf or eee aaa tion for the appointment of a guardian 
notice. ad litem, that a copy of the summons 
was duly served, and that notice of such application was, after 
the time within which the defendant or respondent was 
required to appear or answer, and at least four clear days before 
the hearing of such application, served upon the person with 
whom or under whose care- such defendant or respondent was 
at the time of serving the summons; and in case of such 
defendant or respondent being an infant not residing with, or 
being under the care of, his father or guardian, that notice of 
such application was also served upon the father or guardian, 
if any, of such infant, unless the Court or a Judge, at the time 
of hearing the application, shall think fit to dispense with such 
last mentioned service. 
29. If the guardian ad litem dies pending a suit, or pending 
On the death of guardian, °” application made against an infant 
pendente lite, now guardian not a party to a suit, a new guardian 
to be appointed, = A * . 
must be appointed in his place, in the 
same manner as the original guardian, and upon similar evidence. 


[or respondent] is an infant [or person — 
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30. If the guardian ad litem of an infant defendant or 
Guardian neglecting his Tespondent does not do his duty, or other 


“duty may be removed. sufficient ground be made to appear, the 


Court. may remove him, and may order him to pay such 
costs as may have been occasioned to 
any party by his breach of duty. 

31. When the enforcement of a decree is applied for against 

When decrestobeenforced tPS heir or representative, being an 
against infan?heir or repre- infant [or a person of unsound mind, 
sentative, or person of un- y eas 
sound mind, notice, simlar not so found by inquisition | of a 
Wit og SS iste wel deceased party, a guardian ad litem of 
on guardian. such infant [or person] must be ap- 
pointed, and a notice, similar tg that issued under section 216 
of Act VIII of 1859, must be served on such guardian. 

32. Where any decree is made against an infant defendant, 

Day to show cause not to 20 day to show cause will be given, 
be given. unless the Court or a Judge shall other- 

wise order. 

33, Where a decree or order, not solely for costs of suit, 

Where decree or order for has been made by the Court, under 
Ftd oo weet ES ' which any sum of money or any other 
Receiver. ` thing shall be payable to or receivable 
by an infant [or a person of unsound mind, not so found by in- 
quisition |, every such sum of money; or thing, shall, unless the 
Court shall otherwise order, be paid or delivered to the Receiver 
of the Court, whose duty it shall .be to receive, or realize, or 
obtain possession of, and hold the same on behalf of such infant 
or person of unsound mind. 

34. After the appointment of a next friend or guardian, no 

Before decree, next frieng EWM Of money or other thing shall be 
or guardian not to receive received or taken by him at any time 
money without leave of j 
the Court and giving se- - On behalf of an infant [or a person of 
easily: unsound mind as aforesaid], at any 
time before decree or order, unless he shall first have obtained 
the leave of the Court, and shall have given security to the satis- 
faction of the Court, or the Registrar, that the money, or other 
thing to be received or taken by him, shall be duly accounted 
for, ‘to, and held for the benefit of, such infant [or person ]. 


Costs. 
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35. Every such next friend or guardian as aforesaid is 

oot Hea Ge ra hereby strictly prohibited from entering 
vot to compromise without. into any agreement or compromise, on 
eee behalf of an infant [or a person of 
unsound mind as aforesaid], and from doing any act by which 
the interest of such‘ infant [or person] may or can be affected, 
without the leave of the Court, to be applied for on peti- 
tion. Any such agreement or compromise entered into without 


Compromise withoutleave the leave of the Court shall be voidable 
voidable. against all parties other than the infant 
or person of unsound mind. 

R. COUCH. 
F. B. KEMP. 
. LOUIS 8. JACKSON, 
J. B. PHEAR. 
A. G. MACPHERSON. 
: W. MARKBY. 
CHARLES PONTIFEX. 
W. AINSLIE. 
E. G. BIRCH. 
G. G. MORRIS. 
R. C. MITTER. 
W. F. McDONELL. 


No. 1655. 


From 
H. J. S. Corron, ESQ., 
Og. Regr., High Court of Judicature i 
i at Fort William in Bengal, 
To 
THE JUDGE OF THE 24-PERGUNNAHS. 
Dated Calcutta, the 17th June 1874. 
Sır, 


I am directed to acknowledge the receipt of your letter 
nea coun No, 442, dated 12th May 1874, applying 
ENGLISH DEPARTAIENT, for certain information in connexion 


Cien, with Circular Order No. 12, dated 
27th March 1874, on the subject of sheriff’s fees. 
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2. In reply I am to explain that “ an ordinary return” is a 
return of service made under section 49 of Act VIII of 1859. 
* A special return” is a return of service made otherwise than 


-under that section, “ A citation, or summons to appear,” is s 


process issued by the Civil Courts in this country in the exer- 
cise of their testamentary and intestate jurisdiction. 


3. The only processes issued by the High Court in its ori- 
ginal jurisdiction which the sheriff's officers are required to 
serve or execute, are those specified in the scale of fees which 
accompanied the Court’s Circular Order above alluded to, viz. :— 


(1). Summons to a defendant to appear and answer. 

(2). Citation. 

(3). Execution (this includes prohibitory orders),+ 

4. In reply to your third paragraph, I am to point out that 

the inconvenience of which you complain from not knowing 
what fee will be required before the return “is received may be 
obviated by your sending with the process the maximum amount 
of fees chargeable by the sheriff and his officers under their 
respective tables of fees. The sheriff will account to you for 
whatever excess may be thus entrusted to him. 


5. The Court direct me to add, for your information, that, as 
a rule, processes are served, in the case of a European by a 
European bailiff, and in the case of a native by a native bailiff. 


A native bailiff is never employed when the person to be served 


or arrested is a European; a European bailiff may, however, at 
the request of the suitor, be employed when the person to be 
served or arrested is a native. This practice should always be 
remembered when receiving an application for the service of 
process, as it bears upon the amount of fees to be sent for the 
service of process by the sheriff. 


I have, &c., 


(Sd.) H.Jd.8. COTTON, 


Officiating Registrar. 
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CIVIL CIRCULAR ORDER No. 15. 
Dated Calcutta, the 17th June 1874. 


Cory of this letter forwarded to all District Judges 
HIGH COURT. and to the Judges of the Small Cause 
ENGLISH DEPARTMENT. Courts of Sealdah and of Howrah, in 
continuation of the Court’s Circular Order No. 12, dated 
27th March 1874. - 

By order of the High Court, 
(Ed) H. J.S. COTTON, 


Off. Registrar. 


NOTIFICATION. 


Hien Court or Jupioature at Fort WILLIAM IN 
BENGAL, APPELLATE JURISDICTION. 


In supersession of the first four rules drawn up by the High 
Court in accordance with Section 4, Act KX of 1865, for the 
qualification, admission, and enrolment of Pleaders and Mookh- 
tears in Mofussil Courts, dated 4th September 1873 (1), and 
published in the Calcutta Gazette of 17th September, 24th 
September, and lst October 1873, Part I, at pp. 1105, 1131, 
and 1158, respectively, the following f€ur revised rules have 
been drawn up by the High Court under the said Section of the 
aforesaid Act, and are published for general information. 


(Sd) H. J. 8. COTTON, 
Ofig. Registrar. 


I.—Pleaders in the Mofussil Courts of the Regulation 
Provinces, within the limits of the jurisdiction of the High 
Court, shall, as regards qualification for praetieine in Civil 
Courts, be of two grades. 

II.—Those of the higher grade shall be competent to appear, 
plead, and act in any Civil Court subordinate to the High Court. 

III.—Those of the lower grade shall be competent to 
appear, plead, and act in the Courts of Moonsiffs and in Small 


(1) 12 B. L. B. H. C. Rules, 7. 
6—B 
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Cause Courts, and in the Courts of Officers.in the District of 
Cachar, and the Divisions of Assam, Chota Nagpore, and Cooch 
Behar, exercising the powers df Moonsiffs under the Bengal 
Civil Courts’ Act, 1871. 

LV.—-Mookhtears duly admitted and enrolled may (subject to 
the conditions of their certificates as to the class of Courts in 
which they are authorized to practise) appear and actin any 
Civil Court subordinate to the High Court. 


B. COUCH. 
"F. B. KEMP. 
LOUIS 8. JACKSON. 

. J. B. PEAR. 
A. @. MACPHERSON. 
W. MARKBY. 
F. A. GLOVER. 
`W. AINSLIE. 
CHARLES PONTIFEX: 
E. G. BIRCH. 
G. G. MORRIS. 


Hrem Court, 
The 9th March 1874. 





No. 1018. 
From pa 
H. J. S. Corton, EsQ., 
Offg. Registrar of the High Court of 
Judicature at Fort William in Bengal, 
To 


THE JUDGE OF, - 


Dated Caleutta, the 10th April 1874, 


'Sıe,—I am directed by the Court to forward the accom- 
men covet. , .panying list of Small Cause Court Clerks 
ENGLISH Depantumyt. who have lost their appointments, or 
G have been reduced in emoluments under 

the new revision of establishments that has now come into effect 
under the orders of Government, and to request that, ‘on the 
occurrence of suitable vacancies ‘in your Court, you will award 


VOL, XIL] HIGH COURT RULES, &c: 


a preference to the appointment to one or other of these clerks 
with whom you will always be able to communicate through the 
office of the High Court. . 


I have the honor to be, 
Sir, 


Your most obedient servant, 
H. J. S. COTTON, 
Ofig. Registrar. 








Former | Present 








NAMES. | Present Appointment. Salary. | Salary. 
Bs. Rs. 
Baboo Heeralall Goopta «| Olerk of Small Cause) 150 100 
Court, Jenidah. è 
» Tara Prosunno Mookerjee |] Ditto, Bhangab ... 150 100 
»  Kristendro Chowdhry ...| Ditto, Pubna si 150 15 





» Sumbhoo Chunder Biswas | Ditto, Kishnaghur . 150 100 
»  Chunder Mohun Dass ...} Ditto, Ranaghat ... | 150 100 
»  Kalee Das Ghose 1 | Ditto, Serampore ... 160 100 


» Nil Komul Chuckerbutty| Ditto, Backergunge 150 100 





»  Khettro Mohun Banerjee| Ditto, Kooshtea ... 150 100 

»  Girjanath Roy ..| Ditto, Goalundo ...| 160 abolished 
Mr. E. Joachim ..| Ditto, Mozufferpore 150 ditto. 
Baboo Kali Prosunno Mookerjce} Ditto, Midnapore ... 150 100, 
Mr. T. W. DaCosta ...| Ditto, Cuttack  .., 160 100 
Baboo Gopal Chunder Soor ...| Ditto, Moorshedabad}. 160 100 

» Ishan Chunder Singh ... Ditto, Patna and 150 100 
' Dinapore. 
Moulvie Mufeezudeen Ahmed... | Ditto, Mngoorah ... 150 100 


Baboo Kali Prosunno Shome ...{ Ditto, Rajshahye ... 150 75 
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: Dated ‘Calcutta, the 4th May 1874. 


Tue Court is pleased to direct all District Judges and Judi- 

HIGH COURT. cial Commissioners to send up a return 

Enaiish DarartmeNT. of costs incurred in civil suits in the form 

om annexed, for the first 50 cases (of which 

the records are available) decided in 1873 by each Court inthe 

District, viz., the Courts of Subordinate Judges and Moonsiffs 
and the Small Cause Courts. 


- 2. The cases, though otherwise taken in the order of decision, 
should comprise, in nearly equal proportions, suits for rent, for 
money, and for immoveable property. 


3. Each suit is to be entered separately in its order as above 
explained. , 


4. In the specimen form which~accompanies the Circular 
Order, several of the columns have been filled up by way of 
example. Costs in appeal and costs after execution will be the 


subject of separate requisitions hereafter. l 


5. The attention of District Judges and their subordinates 
is directed to the faithful and accurate preparation of these 
returns, which will be useless or worse if not correct. 


By order of the High Court, . 


(Sd) 4H. J.-S. COTTON, 
Off. Registrar. 


` 


Statement of Costs as compared with amount of Claimin the undermentioned Su 
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urt of 
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ts decided in the Co 


i 


in the District of 


the 


Derexpaxts'’ Costs. 


HIGH COURT RULES, &o. 
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No. 1261. 
From ‘ 
H. J. S. COTTON, Esq., 


Offg. Registrar of the High Court of : 
Judicature at Fort William in Bengal, 
To 
Tue Junas or DINAGEPORE. 
Dated Calcutta, the 5th May 1874. 


Srz,—Havine laid before the Court your letter No. 144, 

HIGH COURT. dated the 10th instant, as well as your 

.Exeuish Derpanruunr, letter No. 152, dated 16th April 1874, 

ee I am directed to communicate to you 

the following instructions with regard to the filling up of 

the columns “on trial” and “ otherwise” under the head “suits 
disposed of” in Quarterly Statement A. 

2. Under the head “on trial” only the two classes of cases 
mentioned in paragraph 1 of your letter under reply should be 
included, viz., (1) contested cases, and (2) cases disposed of er 
parte under Sections 111 and 114. There is no trial where the 
parties are not at issue, and this*is the case where the claim is 
admitted or a compromise entered into. The two latter classes 
of cases you mention, viz., (3) cases in which defendant admits 
plaintiff's claim, and (4) cases compromised (Section 98,-C. C. P.) 
should not therefore be included under the category of cases 
* on trial.” 

3. I am to add that you will be right in instructing the 
Subordinate Courts not to include in either of the heads “on 
trial” or “otherwise” cases in which the plaints have been 
rejected under Sections 29, 31, 32, C. C. P., if the want of 
jurisdiction or other defect has been discovered before the 


_ defendant is summoned. A note of such cases should, however, - 


be kept with a view to their being included in Judicial State- 
ment 8, and the slight discrepancy which will thus arise can be 
reconciled by a note in the column of remarks, 


I have, &c., 


S (8d.) H. J. S. COTTON, 
Ofe. Registrar. 
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CIVIL CIRCULAR MEMO. No. 10. 1874 
Dated Calcutta, the 5th May 1874. Coe 


Hee COURT Cory (with the usual number of spare 
Eneuis Deranraent. copies) forwarded to all District Judges 
Cel, i š : 
for information and guidance. 


By order of the High Court, 


(Sd) HJ. 8. COTTON, 
Off. Registrar. 


es 


CIVIL CIRCULAR MEMO. No. 11. 

Dated Calcutta, the 6th May 1874. 
Dovsrs having been several times expressed as to whether 
HIGH COURT. the minimum fee of Rs. 5 prescribed 
Enauisu Dupanrmmnt. by Circular Order No. 19, dated 
TEM: 6th August 1873, was intended to be 
refunded in the event of. no sale taking place, the Court has 
ruled that the fee was not to be refunded. It will be seen, 
however, that the case now comes under distinct provisions con- 
tained in the rules published in the Calcutta Gazette of 25th 


February 1874 (1). 
By order of the High Court, 





f (84) H.J. 8. COTTON, 
f Off. Registrar. 
No. 1296. 
From 
H. J. S. Corron, Esq., 
Offy. Registrar of the High Court of 
Judicature at Fort William in Bengal, 

To 


THE JUDGE or MYMENSINGH. 
Dated Oalcutta, the 8th May 1874. 


Srz,—I am directed to acknowledge the receipt of your 
HIGH COURT, letter No. 96, dated 9th April 1874, on 
_ Eyaiish Derarrmentr, the subject of the fees which should be 


Civit, ~ levied for the employment of Civil Court 
(1) 12 B. L. R., H. C. Rules, 75. 
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Ameens on local investigations in a number of analogous cases, 
and to communicate in reply the following orders and observa- 
tions of the Court. 

2. The particular case which has been brought before the 
notice of the Court is of a most unsatisfactory nature. It seems 
that a zemindar commenced at once 23 suits for enhancement 
against different ryots in the same mouzah (apparently) and a 
local enquiry was thought necessary to ascertain the proper rates 
and the quantity of land held by each ryot. All the holdings 
being in one place, this was a single enquiry; it occupied 13 
days in the whole, and the plaintiff was required to pay 13 days’ 
fee at Rs. 3 per day, or Rs. 39 in each of the 23 cases. This 
sum accordingly appears in the schedule of costs in each of the 
suits, and in consequence the amount of costs in 13 out of the 23 
suits exceeds the whole demand ; the costs in one case (No. 530) 
amounting indeed to Rs. 46-10-2, while the demand was only 
Re. 1-10-8. 

3. It is not clear, but it may be gathered, that the suits were 
dismissed. If, however, the plaintiff had got a decree, each 
cultivating ryot would manifestly have had to pay these enormous 
costs upon a petty increase of a rupee or two possibly upon 
his rent. bi 

4, To affirm, as is argued in your letter, that the Sudder 


“Court's Circular No. 24 of the 6th November 1857 requires the 


imposition of such a charge appears to the Court to be an 
unreasonable construction. Looking at the whole context, the 
Court are of opinion that the words “in each case,” in Section 
15, ought to be interpreted as meaning not in each suit but in 
the case of each enquiry. 

6. The Court are, however, now pleased to lay it down 
expressly that, where the circumstances of several suits are such 
that they can conveniently be disposed of in one enquiry, the 
expenses shall equally be divided among the ‘several suits. 
There is no reason why the first suit should pay Rs, 3 and 
the others Re. 1 each, as you propose, for it is a matter of 
chance which is first, and the Court are not inclined to think 
that any attempt should bẹ made to divide the cost rateably. 
Under the new Court Fee Rules ,however [Rules under Clause I, 
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Section 20 of Act VII of 1870, Parts II and III, Article 2 (1)], 
a fee for the Commission must be levied in each case. 

6. In conclusion, I am to say that the Court do not desire that 
any censure should be conveyed to the Moonsiff who tried the 
cases referred in this letter, as he is a young officer, and his 
practice is borne out by the practice of the District and probably 
by that of other Districts. You are requested to watch hence- 
forth the procedure of all your subordinates, and see that the 
rules laid down by the Court are strictly carried out. 

I have, &c., 


(Sa)  H.J.S. COTTON, 
Offg. Registrar. 


CIVIL CIRCULAR MEMO. No. 12. 
Dated Calcutta, the 8th May 1874. 


HIGH COURT, 
ExGuisH Paranracaue, copies) forwarded to all District J mes 


for information and guidance, 


(8d.) H. J. 8. COTTON, 
Offg. Registrar. 


ne 


CIVIL CIRCULAR ORDER No. 13. 
Dated Calcutta, the 12th May 1874. 


Quustions having been raised in connexion with the Court 

Hier COURT. Fees’ Rules (1), published in the Caleutta 

Exess Deparruunr, Gazette of the 25th February 1874, the 

Git: Court are pleased to direct the issue of 

the following instructions in explanation of the effect of the 
rules :— 

I—Rules under Clause 1, Section 20, Act VII of 1870, declaring 
the fees chargeable for serving and executing processes in the 
Civil Courts. 

(1.) The summons and subpens to defendants (or respondents) 
and witnesses, on the issue of which a fee is provided by 
Article 1, Parts II and ITI, are those contemplated by Sections 
48, 345, and 149 of the Code of Civil Procedure. They may, 

(1) 12 B. L. R, H. C. Rules, 76. 
7—B 
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in either case, therefore, by law contain the names of more than' 
one defendant or witness, and the rules do not at present 
authorize the imposition of a separate fee on the respective 
copies prescribed by law .to be served on the several persons: 
named therein. If such fee be found necessary, the rule will: 
be reconsidered. 

(2.) This explanation does not apply to warrants to bring 
parties or witnesses before the Court, not being execution 
processes. In such cases a separate warrant will be issued 
against each person to be arrested, and a separate fee under 
‘Article 1, Parts II and III, as for an “order not elsewhere 
specified in the Table of Fees,” is to be charged for every such 
process, 

{3.) The processes provided for in Article 5, Parts IT and 
III, are exclusively processes directed against a defendant after 
judgment and in course of execution of a decree. 

(4.) Article 2, Parts II and III, which prescribes the fees 
leviable in respect of a commission and of the remuneration of 
the Commissioner, does not affect the rules laid down in Circular 
Order No. 10, dated 31st May 1873, except in so far as the 
rules direct the charge of a fee on every commission. Clause a 
applies to all commissions. Clause d only applies to the cases in 


_ which an officer of the Court specially appointed and paid by 


Government is employed. The charge for the services of such 
an officer is properly a Court fee payable to Government, which 
is therefore to be paid in stamps; and to such fees alone the 
rules apply. But when the Commissioner is a person not receiv- 
ing pay from Government in respect of his employment as a 
Commissioner, the rules of remuneration prescribed by Circular 
Order No. 10, above referred to, apply, and the Commissioner 
will be paid in cash. 

(5.) If the services of peons are required to serve any process 
which an Ameen or Commissioner is authorized to issue, a fee 
will be charged under the appropriate heading in the rules. 
The employment of peons as personal attendants on the Commis-, 
sioner was not contemplated, and is not authorized. 

(6.) The amount of fee, when an officer is deputed to put a 


. party in possession under a decree, is to be determined, according 
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to circumstances, either under Article 1 or Article 2 at the 
discretion of the Court. If the delivery of possession is merely 
a formal act and a peon can be employed, the fee as for an order 
would be charged under Article 1; but if the transaction is 
more complicated (as involving enquiry or the making of an 
inventory, or the like), 2 commission to a superior officer would 
more properly issue, and a fee would be chargeable accordingly. 

(7.) In the event of an excess deposit for a commission, or of 
a compromise rendering it unnecessary to execute the commission 
at all, the parties will be entitled to a refund in cash of the 
excess, or, as the case may be, of the whole of the fees deposited 
under Clause 8, but not of the fee under Clause a in any case. 
The Accountant-General will issue separate instructions as to 
the form of voucher that will be necessary to obtain such refunds. 

(8.) Article 3, Parts II and III, prescribes the fee leviable 
on every process of attachment of property by notice or pro- 
clamation. One fee only is chargeable under this article for 
each process irrespective of the number of items of property 
therein contained. Where copies have to be issued, no separate 
charge can be made under the rules as they stand. 

(9.) The rules laid down in the note to Article 4, Parts IL 
and III, must be followed. Refunds, where properly claimable 
under this note, will be made in such mode as may hereafter be 
settled in communication with the Accountant-General. 

(10.) As there are no stamps of less denomination than one 
anna, fractions of an anna are to be abandoned under the rules. 

(11.) The heading of the rules shows that they have no 
application to Revenue Officers acting otherwise than in a Judicial 
capacity, or, in other words, than when they act as Revenue Courts. 

(12.) The following Circular Orders are hereby declared 

cancelled or modified :—Circular Order 
1B additioù to [he No. 31, dated 25th September 1867, is 
which must be incurred if cancelled, except paragraph 5, which will 
it is necessary to employ i 2 R 
boats or cross ferries isto continue in force and for convenience of 
a sir er ae bed reference is reproduced in the margin. 
before insu of the meses Circular Order No, 20, dated 25th June 
to the peon who carries 1872, is wholly cancelled, as it 1s 


the procesa. superseded by Rule IIL of the new 


51 


1874 


CIROULAR 
ORDERS, 


52 


1874 


CIROULAR 


ORDERS, 


BENGAL LAW REPORTS. (VOL, XOL 


rules. Paragraph 2 of the Circular Order No. 10, dated 31st 
May 1873, is in so far affected by the rules that a fee is now to 
be charged under Clause a, Article 2, Parts II and III, upon 
every commission. Circular Order No. 17, dated 2nd August 
1873, ia superseded by Rule III, so far as refers to the affixing 
of stamps to the process. In cases where application is made for 
the issue of process beyond the jurisdiction of the Court, the 
application will bear the proper stamp, and an endorsement will 
be made on the process to the effect that the proper stamps have 
been affixed to the application. Circular Order No. 19, dated 
6th August 1873, is superseded by Article 6, Parts II and III 
of the rules, and is wholly cancelled. 


IT. —Rules under Clause 2, Section 20 of the Court Fees’ Act, 
declaring the fees chargeable in the Courts of Magistrates. 


(13.) Rule I, Clauses 1 and 2, prescribes the fees leviable 
upon warrants of arrest and summonses. The process is one, 
whether one or more persons be named therein and whether 
such persons reside in one place or not, but an additional fee of 
4 annas is chargeable in respect of every person exceeding one 
named in a warrant, and an additional fee of 4 annas is charge- 
able in respect of every additional person, not being the second 
person of more than two residing in the same village, named 
in a summons. Thus, if the summons include one person 
residing in village A, anda second person residing in village 
B, the additional fee is chargeable in respect of such second 
person. 

(14.) Magistrates may follow the principle of Rule III of 
the rules under Clause 1, Section 20, for the Civil oe in 
realizing Court fees in Criminal Courts. 

(15.) The charge for boat-hire, when it bas to be hnel 
is not a Court fee realizable by stamps. There is nothing in 
the rules to introduce a change in the existing practice, and the 
charge must be borne as heretofore by Government. 


“JID —Rules under Clause 3, Section 20, -Act VII of 1870, for 


the remuneration of persons employed in the service of processes, 


(16.) The intervals and rate of increment which govern the 
increase of salaries of the establishment to which the officer 


$ 
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belongs are applicable under these rules and will take effect 
from the date of their promulgation, except when the application 
of ‘this order will reduce the pay of present duly qualified peons. 

(17.) The establishment of peons of a Subordinate Judge’s 
Court, when the Subordinate Judge is also Judge of the Court 
of Small Causes, is to be kept distinct from the Small Cause 
Court establishment. 


IV.—Rules under Section 22, Act VII of 1870, for calculating 
the number of peons to be employed by Civil Courts and 
Magistrates. 

(18.) Clause 2, Section 20 of the rules clearly indicates that 
only processes in cases of offences, other than offences for which 
police officers may arrest without warrant, are to be served by 
peons employed under the Court Fees’ Act. 


By order of the High Court, 


(84) H.J.8. COTTON, 
Off. Registrar. 
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‘Dated Calcutta, the 13th May 1874. 

THE attention of all District Judges is drawn to the Circular 

HIGH COURT. Order No. 16, dated 17th June 1870, 

ENGLISH DEF ARTMEET. directing that applications for forms 

i required by Judges should be made to 

the Superintendent of Stationery, who has received instructions 

to supply only such forms as have been approved by the High 

Court. 

2. The issue of this Circular is rendered necessary, because, 

in some Districts, it is found that Judges continue to make use 
of their own forms without the sanction of the Court. 


By order of the High Court, 


(84) H.J,8. COTTON, 
Offg. Registrar. 
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ORDEES, l . THE JUDGE OF 
l Dated Calcutta, the 12th June 1874. 


THE Court direct me to return herewith your returns to 
HIGH covEr.’ ' Circular Order No. 11, dated 14th 
ENGLISH rae March 1874, and to point out that the 
i forms of Registers. of receipts and dis- 
bursements on ‘account of Civil: Court Ameena prescribed by 
that Circular were intended, as stated therein, to be kept up in 
all the regular Civil Courts with a view to furnishing materials 
for the returns to the Court under Circular Order No. 12, 
dated 8th April 1872. 

i . 2. -The Statement for the financial year 1873-74, Saeed 
in the 2nd paragraph of the recent Circular, should be made in 
the form appended to the Circular No. 12, dated 8th April 1872. 

3. The Statement should accordingly be recast and submit- 
tod to this Court at an early date. 
By order of the High Court, 
(Sd) H.J. 8. COTTON, 
; Offg. Regisirar. 
CIVIL CIRCULAR MEMO. No. 14. 


Dated Calcutta, the 12th June 1874. 


HIGH COURT, Cory forwarded to all District Judges 
ENGLISH DEPARTMENT, : % 7 
Oial, for information and guidance. 


By order of the High Court, 
(S4) H.J.8S.COTTON, | 
: f ofge. Megitrar: : 


IVIL CIRCULAR ORDER No. 14. a 
Dated Calcutta, the 13th June 1874, 


Tux following special returns are prescribed in addition to the 
Hide COUN. regular annual Statements, and it is 
ENGLISH DEPARTMNT. requested that they may be made without 
delay for 1873 in the forms appended 

hereto :— 
A Statement showing for each ae in the District the 
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applications filed during the year, under Section 119, Civil 187. 
CIRCULAR ` 


Procedure Code, for orders to set aside judgments passed ex partè “Orpsna, 


or on default. 
A return of decrees satisfied without execution for each Court 


subordinate to the High Court. ` 

A Statement showing on a graduated scale the values of suits 
in which local inquiry was ordered and iss expenditure of 
money and time involved therein. 


By order of the High Court, 


(4)  4H.J.8 COTTON, 


Offg, Registrar. 
A a 


Applications under Section 119, Act VIIL of 1859, for an order 
to set aside an ex parte judgment or a judgment on default. 
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B 


Statement showing decrees satisfied without execution in 
during the year 








Denomination Number of Amount of 
of Qvurt. Decrees satisfied. Decree. Remans, 





C 
Statement showing values of the different classes of suits: in 
which local inquiry was ordered during the,year 














Aggregate | Average i 
te| Average | cost of cost of Average time 
valne val local 
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l CRIMINAL CIRCULAR ORDER No. 3. in 


CrrouLaB 


Dated Calcutta, the 18th June 1874. ORDERS, 
Tae Court are pleased to notify, for the information of 
Judges and Magistrates, that Circular. 
HIGH OOURT. a 
ENGLISH DEPARTMENT, Order No. 17, dated 17th June 1863, is 
Criminal, - ‘ 
cancelled. 
By order. of the High Court, 
(Sd) H.J. 8. COTTON, 





Offy. Registrar, 
° No. 1676. 
From 
H. J. S. Corron, ESQ., 
Offg. Registrar of the High Court of 
- Judicature at Fort William in Bengal, 
To 


Toe Jupak OF BHAUGULPORE. 


Dated Calcutta, the 20th June 1874. 


Siz,—In reply to your letter No. $2, dated 15th June 1874, 
TEODOR I am directed "n say that the return 
ENGLISH DEPARTMENT. Called for in Circular Memo. No. 9, 
oal: dated 4th May 1874, should show the 


costs incurred in contested cases only. 
I have, &c., 


(8d.) H. J. 8. COTTON, 
f Off. Registrar. 
CIVIL CIRCULAR MEMO. No. 15. 


Dated Calcutta, the 20th June 1874. 


Hid Gone FORWARDED to all District J udges 
ENGLISH DEPARTAMENT. and Judicial Commissioners, in continu- 
Cwi, ation of Circular Memo. No. 9, dated 
4th May 1874. 
By order of the High Court, 


(Sd) H.J. 8. COTTON, 
Offg. Registrar. 


8—B 
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No. 773. 
From 
H. J. S. Corton, ESQ., 
Offg. Registrar of the High Court of 
Judicature at Fort William in Bengal, 
To f 


THE OFFICIATING SESSIONS JUDGE OF 
CHITTAGONG. 


Dated Calcutta, the 20th June 1874. 


Srr,—I am directed to acknowledge the receipt of your 

HIGH COURT: letter No. 61S., dated 5th June 1874, 

` Encuish Dupantumnt, forwarding a copy of correspondence 

ieee between yourself and the Magistrate as 

to the language in which the evidence of witnesses should be 
recorded in warrant cases. 

2. In reply I am to say that your view of the case is correct. 
The Government Notification dated 30th June 1864, and l 
published at page 1462 of the Calcutta Gazette of the 27th 
July 1864, notified under section 196 of the old Code of Crimi- 
nal Procedure (Act XXV of 1861) “that in every district of 
the Lower Provinces the evidence of witnesses shall be taken 
down by the Magistrate with his own hand and in his own 
vernacular language, unless he be prevented by any sufficient 
reason from taking down the evidence of any witness, in which 
case he shall record the reason of his inability to do so, and shall 
cause the evidence to be taken down in writing from his dicta- 
tion in open Court.” It was also notified “that if the verna- 
cular language of any Magistrate be neither English nor the 
language of the district in which his Court is held, he may take 
down the evidence in English, or in the language of the district, 
instead of in his own vernacular.” 

3. Section 335 of the new Code of Criminal Procedure (Act 
X of 1872) reproduces section 196 of the old Code, and under 
the concluding paragraph of section 2’ of the new Code, the 
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Government Notification of the 30th June 1864 is as much in 
force as if it had been published and made under section 335 of 
e 


that Code. 
I have, &c., 


a) H. J.8. COTTON, 
Offg. Registrar. 
CRIMINAL CIRCULAR MEMO. No. 4. 
Dated Calcutta, the 20th June 1874, 
HIGH COURT. ` Cory of this letter, with the usual 
Engusa DeraermeNnT, number of spare copies, forwarded to all 
TE Sessions Judges and Magistrates for 
information. 
By order of the High Court, 
(S4.) H. J. S. COTTON, 
Ofig. Registrar. 





HIGH COURT NOTICE. 
Mrmo. No. 1689. 


Tuk following Circular Letter, issued by the Registrar of 
Her Majesty’s Privy Council; is published for general inform- 
ation. .—- - —-- 
“By order of the High Court, 

H. J. 8. COTTON, 


' Offg. Registrar, 
Hren Covert, 


The 22nd June 1874. 
From TRE REGISTRAR OF THE Privy COUNCIL TO THE 
SOLICITORS AND AGENTS CONDUCTING APPEALS BEFORE 


Her MAJESTY IN Counolit. 
Council Office, 


Whitehall, December 22nd, 1873. 


GrenrLemMnEn,—I am directed by the Lord President of the 
Council to state for your information that it appears from a com- 
munication made by the Incorporated Law Society to the Lords 
of the Judicial Committee of the Privy Council that a practice 
exists amongst some of the solicitors or agents conducting appeals 
from India before the Privy Council, of allowing a payment or 
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commission of 10 or 15 per cent. on the remittancesmade to defray 
the expenses in England, to the, vakeel, mookhtear, or other 
person in India by whom the appeal i is transmitted to this country ; 
and in one instance their Lordships are informed that a direct 
solicitation of business accompanied an offer of these terms. 

Their Lordships have taken these statements into their most 
serious consideration. It appears to their Lordships that the 
deduction of a commission from remittances made for the 
expenses of an appeal cannot justly be assiinilated to the division 
of profits which prevails in this country under the name of 
agency ; it is immaterial to a suitor in what manner the Jawful costs 
he has to pay are divided between a town and a country solicitor, 
but he has a right to require that remittances made for expenses 
of an appeal to England should be exclusively applied without 
deduction to that purpose. The payment to the native vakeel, 
or other adviser of the client in India, of a commission upon the 
remittances, not only tends to increase the expense of appeals, 
but gives to such persons a direct personal interest in advising 
frivolous appeals, and in making them as expensive as 
possible. Their Lordships are therefore of opinion that, if such 
a practice exists in India or elsewhere, it is wrong, and open to 
grave abuse, which might, if continued, call for the direct inter- 
position of their Lordships’ authority to check it. 

But their Lordships prefer to address themselves to the sense 
of professional duty and propriety which exists amongst the 
gentlemen carrying on the business of appeals before Her 
Majesty in Council, to put an end to this system; and their 
Lordships trust that after this intimation of their opinion, mea- 
sures will be taken by the members of the profession practising 
iu the Privy , Council to prevent the continuance of any such 
practice, which has doubtless only prevailed in some exceptional 
cases and should now be entirely abandoned. 


I kave the honor to be, 
GENTLEMEN, 
Your obedient servant, . 


HENRY REEVE, 
Registrar, Privy Council. 
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CIVIL CIRCULAR ORDER No. 16. 


Dated Calcutta, the 22nd June 1874. 


THe Court are pleased to direct that all Small Cause Court 
HIGH COURT: Judges and Moonsiffs should examine 
ENGLISH DEPARTMENT. the certificates of the pleaders practis- 
ia ingin their Courts during the last week 
of every quarter in the year (with a view to renewal at the 
proper date and on sufficient stamp), and submit a special report 
on the result of their inspection to the District Judge at the 
beginning of the ensuing quarter. It is expected that the 
District Judges will very carefully examine these reports and 
permit no irregularities to occur; and the subject should also 
receive attention = the District Annual Reports: 


By order of the High Court, 


(8d) H. J. S. COTTON, 
Offg. Registrar. 


é 


CIVIL CIRCULAR ORDER No. 17. 


Dated Calcutta, the 23rd June 1874. 


Tam Court are pleased to direct that, in reporting to the 

AO COORTE: Court the renewal of pleader’s and 

ENGLEN DEPARTMENT. mooktear’s certificates under section 8 of 

aý Act XX of 1865, District Judges will, 

in all cases, state the name of the pleader’s or mookhtear’s 

father, in order that the pleader or mookhtear may be identified 
in the rolls in the Court’s Office. 


By order of the High Court, 


(6d) H. J.S., COTTON, 
Off. Regisirar. 
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1874 CIVIL CIRCULAR MEMO. No. 16. 
a Dated Cglcutta, the 10th July 1874. 


Disteror Judges and Judicial Commissioners are requested 
HIGH COURT. to submit, on as early a date as practi- 
Exauish Dupanment, cable, a return for the year 1873 con- 
a taining the information indicated in the 
form given below. 
2. The return in question is very urgently required by 
Government, and the Court trust that no delay will be permitted 
to occur in its preparation and submission. 


° By order of the High Court, 
(d) H. J. B. OOTTON, 
Offg. Registrar. 


Statement of Suits and Appeals of the Small Cause Court type 
(Section 27, Act XXIII of 1861), not exceeding Rs. 20 in 
value, decided in 1873. 


= 
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CIVIL CIRCULAR ORDER No. 18. 


Dated Calcutta, the 10th July 1874, 
Tux Court having observed that irregularities are committed 
HIGH 0 eae in the execution of decrees in rent suits 
ENGLISH Dupanrment, are pleased to direct the attention of 
District Judges to the positive rule laid 
down in section 58 of Act VIL of 1869 (B. C.) as to judg- 


` 
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ments for amounts not exceeding Rs. 500, and to intimate that 
the same process of execution cannot be executed more than 
once, and the Court accordingly direct that the reception of 
supplementary lists of property to be attached, or other devices 
by which the provisions of this section are evaded, may be at 
once put a stop to. 

By order of the High Court, 


(S4.) H.J. 8. COTTON, 





Off. Registrar. 
No. 1867. 
From . 
H. J. S. Corron, EsQ., 
Offg. Registrar of the High Court of 
Judicature at Fort William in Bengal, 
To 


Tux SUPERINTENDENT OF STATIONERY. 
Dated Calcutta, the 14th July 1874. 


Sir,—Taxz Court having heen pleased to direct that the last 

wide COURT. column of High Court Civil Forms 11, 

Exqusn DEPARTMENT, 12, and 13, should be headed “ Explana- 

ae tions and Remarks” instead of “ Re- 

marks ” only as heretofore, I have the honor to request that this 
alteration may be carried out in future reprints of these forms. 


I have, &ce., 
(S4) HJ. 8 COTTON, 
Offg. Registrar. 
CIVIL CIRCULAR MEMO. No. 17. 
Dated Calcutta, the 14th July 1874, 
Cory forwarded to all Judicial Com- 
big aa DEPARTIS, missioners and District Judges, who are 
Civi: requested to alter existing copies by 
hand accordingly. 
By order of the High Court, 


(8d) H. J. 8. COTTON, 
Offg. Registrar. 
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1874 CRIMINAL CIRCULAR ORDER No. 4. 
cures Dated Cajeutta, the 23rd July 1874, 


SESSIONS Judges are hereby desired to discontinue the inser- 

TGr COURT tion in Sessions Statement N 0. IIT of any 

ENGLISH DEPARTMENT. Observations, in cases of acquittal, regard- 

Oriminal, $ . : 
ing the propriety of the commitment. 

2. This order supersedes Circular Order No. 2, dated 9th 

March 1869, and the last paragraph of Circular Order Ne 10, 
dated 12th July 1870. 


By order of the High Court, 


(Sd.) H. J. 3.. COTTON, 
Offg. Regisirar, 


pana 


CIVIL CIRCULAR ORDER No. 19. 
Dated Calcutta, the 27th July 1874. 


Tan High Court are pleased to intimate, for the information 
HIGH COURT, of the subordinate’ Courts, that Circular 
ENGLISH DEPARTMENT, Order No. 26, dated 15th July 1872, 
Cee was not intended to be taken as entitling 
defendants, in cases referred under Section 12, Act VIII of - 
1859, to show cause by reason of the property in the suit being 
situated in different districts, when none of the defendants 
reside beyond the jurisdiction of the Court in which the suit is 
instituted. 


“* 


By order of the High Court, 


(Bd) H. J. 8. COTTON, 
Offg. Registrar. 


NOTIFICATION. 


Hiem Court, CIVIL. 

Tar following alterations and additions made by the High 
Court to the rules passed by them under the Court Fees’ Act 
of 1870, having been confirmed by the Lieutenant-Governor of 
Bengal, and sanctioned by the Governor-General of India in 


Council, are now publishéd. 
(S4) H.J. 8, COTTON, 


Offg. Registrar. 
The 30th July 1874. 
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Alterations and Additions made by the High Court of Judicature 
at Fort William in Bengal to the Court Fee Rules framed 
under Clause 2, Section 20 of Act VII of 1870. 


The Districts of Sylhet, Hazareebagh, Lohardugga, and 
Maunbhoom are hereby added to the list of Districta cited in 
the margin of Rule VI (1). 


(Sd.) R. COUCH. 
akg F. B. KEMP. 

LOUIS 8. JACKSON. 

J. B. PHEAR. 

í a W. MARKBY. 
CHARLES PONTIFEX. 
i W. AINSLIE. 

‘i G. G. MORRIS. 

n R. ©. MITTER. 

W. F. McDONELL. . 





Alterations and Additions made by the High Court of Judicature 
at Fort William in Bengal to the Court Fee Rules framed 


under Section 22 of Act VII of 1870. 


The Districts of Furreedpore, Lohardugga, Hazareebagh, 
and Maunbhoom are hereby added to the first column of the 
list marginally given in Rule 5th, and the’ words “or have to 
travel to great distances” are heréby inserted in the same rule 
after the words “ conveyed by boat” (2). 


(Sd.) R. COUCH. 
pee F. B. KEMP. 
9 LOUIS $. JACKSON. 
5 J. B. PHEAR, 
¥ W. MARKBY, 
4 OHARLES PONTIFEX. 
$ W. AINSLIE. 
X G. Q. MORRIS. 
R. ©. MITTER. 
W. F. McDONELL. 


(1) 12B L. R, H. C. Rules, 82. 
(2) Id, 86. 
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REVENUE CIRCULAR ORDERS. 


JUNE, 1874. 


ee 


Hox’'BLE V. H. ScaaLca, C.S.I. 
No. 1. 

As some misconception has been found to prevail in regard to 
the levy of zemindaree d&k cess from estates under the direct 
management of the Collector, attention*ig drawn to clause 3, 
Section VIII, Chapter XX, page 282 ôf thé\Board’s Rules, which 
lays down that such estates are not exempted from the payment of 
the rate under Section III, Act VII (B.c.) of 1862. The Collec- 
tor managing a Government estate is exactly a“ zemindar, sudder 
farmer or other person paying rent to Goveronieat ” within the 
meaning of the Act. 


No. 2. i 

Ir appears that, under the law, the covenant contained in a 
lease granted to a farmer of a Government estate, not to sell the 
estate, or to under-lease it, either wholly or in part, does not 
protect the lease from sale by the Civil Court on execution of 
decree. The practical effect of this is that the Courts may often 
substitute in the place of a farmer carefully selected by the 
Government any man, be his character what it may, who 
simply bids highest at the sale. To remedy this defect, the 
Member in charge desires that in future farming leases a clause 
should be added reserving to the Collector a right to cancel the 
deed on the farmer becoming bankrupt, or allowing the lease 
to be sold in execution. : 


on 


A. Money, Esg., C.B. 


€ 


ae 


No. 3. 
THE result of the experimental introduction of the system of 
official vend of Court Fees Stamps, with 
reference to Act VII of 1870, in the Dis- 
1—o 


Stamps, 


1874 


a 
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tricts of the Lower Provinces, having shewn that the conveni- , 


ence of the public cannot be sufficiently met thereby, the sanction 
of Government has now been obtained to revert, in all Districts 
(excepting Calcutta, where special salaried vendors are appointed), 
to the former system of sale by licensed vendors. 

2nd.—It is accordingly necessary to cancel para. 6 of the 
Rules under Section 27 of Act VII of 1870, published with the 
Board’s Circular Order No. 8 of June 1872, and to substitute 
for it the following Rule :— 

“6§W—Licensed Vendors at all Hoad- Quarters and Sub-Divi- 
sional Stations, purchasing stamps of the total value of Rs. 25 
or upwards, at one time, are allewed a discount not exceeding 
1} per cent. But no discount is allowed on purchase of any 
stamp of which the value is more than Rs. 75. Stamps above 
that value are always procurable from the Collector and from 
Sub-Divisional Officers.” 

3rd.—Also, for the words “receipt and custody » in para. 4 of 
the present Rules, the following words are to be substituted :— 
ee receipt, custody, issue from the Collectors store, and the 
retail}? * = * * 

Ath.—The Commissioner of each Division will make the neces- 
sary arrangements for reverting to the system of licensed vend, 
inviting vendors to apply, through the District Officers, for 
licenses to sell Court Fees Stamps on a fixed discount allowance 
of 1} per cent. 

5th—The sanction of Government has also just been received 
to the continuance of payment of discount at 64 per cent. on the 
sale of the special description of paper referred to in the Board’s 
Circular Order No. 14 of November 1872, to be used for docu- 
ments under Act VII of 1870; and local Officers are directed ta 
carefully supervise the working of the scheme, to ascertain 
whether any extortion is practised by vendors of the paper in 
demanding from purchasers more than the fixed price of 1 pice 
per sheet. 

6th—-With reference to these utes, each Commissioner 








+ Norz.—Rule 7A in Section IV of Chapter XXI of the Board’s Rules is not, 
however, applicable. l 
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will prepare and submit a general statement of the amounts of ` 1874 
discount estimated to be paid -in each District of his Division Rav. Cr. 

during the current official year, for which no provision has been 
made in the Budget estimates for 1874-75. l 


No, 4. 


Asit appears from reports received that a diversity of practice 
exists with respect to the levy of stamp duty on depositions and 
documentary exhibits in cases, Divisional and District Officers 
are requested to observe in future the following rule :— 

Copies of depositions, and also copies of documents coming 
within the description of documents mentioned in Clause 9, Sche- 
dule I, Act VII of 1870, as “ accounts, statements, reports, or the 
like,” taken out of any Civil or Criminal or Revenue Court or 
office, or from the office of any Chief Officer charged with the 
executive administration of a Division, should bear a stamp 
under the provisions of the aforesaid clause, the value of which 
should be computed according to the number of words contained 
in the deposition or document, at the rate of eight annas per 
every 360 words, or fraction of 860 words. 

Copies of documents not falling within the above-mentioned 
description are dutiable under Clause 23, Schedule I, Act XVIII 
of 1869. For example, the copy of a Bill of sale should be 
stamped under the latter Act, while the copy of an Ameen’s report 
would require a stamp under Clause 9, Schedule I of Act VII of 
1870. 


No. 5. 
` ‘District Officers are requested in future to show in the column 
of remarks of Register No. XXVI how lands the property of 
Government have been acquired, whether under the Land Acqui- 
sition Aet or by private purchase, and the dates on which such 
lands were acquired. 

No. 6. 

Sart char-chittee forms will,in future, be printed with a 

counterfoil, and bound up in books of 100 each. Before the 
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books are issued by the Collector to wholesale vendors, the pages 
must be signed, sealed, and numbergd as prescribed in Rule 2 at 
page 17 of the Salt Manual. 

When a wholesale vendor returns a Rowannah to the Collector 


"on completion of the sale of thesalt covered by it, he must at 


the same time return the counterfoils of the chars under whe 
the salt has been sold. 





Hon’sie V. H. Sonatca, CSI. 
No. 7. 


It aiai come to light that the Bengali translation of Form 
No. 20, page 302 of the Board’s Rules, now in use, contained 
certain inaccurate headings as noted on the margin, a revised 





In Table I, Column 6— edition of the Form 
For Read . was recently order- 
Former : WIS AKA ed to be printed. 
Bevan, mere mal | EEU As, however, it ap- 
In Table I, Column 6—' pears that there is 
For Read @ very large num- 
Former Ben AAS wee . ber of copies of 
i Cerfans Barapyas the inaccurate 
In Table I, Colamn 7— Forms still instock, 
For Read the Member in 

F tu- 
al Mofussil Aon aie | aas aite charge deemsit ex- 
Gotestiona, STATE BUT NI pedient that these 


The following words should be omitted from the should be used up 


heading of 20,A— 
sf before the revised 
ae eee Forms are sup- 


In 20,B, after tho word ASA, the word BSS plied, the necessary 


should be added. AEA : 
made by hand in the local offices. 
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JULY, 1874. 


Hon’sut H. L. DAMPIER. 


nl 


No. 1. 


Wits reference to the order of the Government of India in 
the Financial Department, No. 1463, dated 7th July 1873, 
published at page 899, Part I of the Calcutta Gazette of the 
30th idem, copy of the following correspondence, laying down 
that the limitations governing the travelling allowances of 
Deputy Collectors are applicable also to Sub-Deputy Collectors, 
is circulated for information and guidance :— 


From T. J. C. Grant, EsQ., Officiating Secretary to the Board 
of Revenue, Lower Provinces, to the Secretary to the Govern- 
ment of Bengal, Revenue Department,—(No. 2424, ARRA 
Fort William, the 19th June 1874). 


Ar the instance of the Commissioner of Dacca, I anydirected 

by the Member in charge to refer, for the consideration and 
-orders of Government, the question as to whether the limitations 
governing the travelling allowances of Deputy Collectors 
should be held equally applicable to Sub-Deputy Collectors. 

2. The former class of officers draw Rs. 3 per diem whilst 
on deputation in the interior of the district, subject to reduction 
by one-half, when halting in any one place for more than a 
fortnight, and the allowance absolutely ceases when the period 
of such deputation has exceeded three months. 

3. By the orders of the Government of India in the Finan- 
cial Department, No. 1463, dated 7th July 1873, published at 
page 899, Part I of the Calcutta Gazette of the 30th idem, Sub- 
Deputy Collectors are entitled to a travelling allowance of 
Rs, 1-8 a day, but nothing is laid down as to the limite within 
which this rate may be claimed. 

4. The Commissioner reports that a bill has been submitted 
to him by a Sub-Deputy Collector who was for several months 
employed away from the hedd-quarters of the division of the 
district to which he was attached, and who for more than four 
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months was continuously stationed at one particular place. 
This officer’sa salary is only Rs. 100 per mensem, and he con- 
siders himself entitled, under the orders above quoted, to a rate 
of travelling allowance for these four months, which is equivalent 
to nearly 50 per cent. of his substantive pay. 

5. A Sub-Deputy Collector is necessarily employed from 
time to time in the interior, and perhaps more continuously so 
than at the sudder station. It appears, therefore, that to 
concede to him the right under such circumstances of habitually 
drawing travelling allowance when in point of fact he is station- 
ary for along continued period, would have the indirect effect of 
greatly enhancing the cost of the new establishments. The 
Member in charge is of opinion that it probably was the 
intention of Government to apply to the travelling allowance of 
Sub-Deputy Collectors the same limitations which are placed on 


` the travelling allowance of Deputy Collectors, and he is anxious 


to have the early orders of Government on the subject. 





From Lg. ABBOTT, Esq., Under-Secretary to the Govern- 
ment of Bengal, to the Officiating Secretary to the Board of 
Revenue, Land Revenue Department,—(No. 1614, dated Cal- 
cutta, the Tth July 1874). 

I am directed to acknowledge the receipt of your letter 
No. 242A, dated the 19th June, and in reply to say that the 
limitations governing the travelling allowances of Deputy 
Collectors are applicable also to Sub-Deputy Collectors, and 
that in the instance given in your 4th paragraph, Rule 4E of 
the Board’s Rules appears to be applicable. x 





A. Monsy, Esg., C.B. 


—_— 


No. 2. 

In the certificate at foot of the printed form of Return 
No. XXXV, substitute the words “ that I have satisfied myself” 
for the words “ after personal inspection of the accounts;” and, 
in the second line below the heading “ Refunds under,” expunge 
“sections 12, 13, and 14” and substitute ‘sections 13,14, and 15,” 
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GUST, 1874. 


Hon’site H. L. Dampier. 


No. 1. 


WiTH reference to the Resolution of the Government of 
Bengal, Revenue Department, dated 18th June 1874, subse- 
quently modified by Government Order No. 1617 of 23rd July 
1874, the amendments noted below are made in the Board’s 
Rules :— : 

lst.—For Section IX, Chapter VIII (page 154), which was 
rescinded by Circular Order No. 2 of September 1872, substitute 
the following :— 

1. “The power of sanctioning permanent settlements and 
“settlements of estates of which the annual jumma is above 
“Rs. 25,000 is reserved to the Government. The power of 
“ sanctioning temporary settlements will be exercised as below— 


If the jumma assessed does not exceed 


Rs, 2,000, aud the term of settlement is oe 
for the period fixed for the settlements in By Commissioners of Revenue. 
the district ... ses sa oes 


ahr PA seers ee exceed a) By the Board of Revenue. 


All other settlements on 1. By Government. 


* All orders passed by any authority regarding settlements will 
e be open to appeal according to law, and to revision by superior 
“authority without appeal, unless such revision by executive 
“ authority is barred by law. ‘ l 

2. “ The orders contained im this section apply to ordinary 
“ settlements and re-settlements of estates, and not to first settle- 
“ ments of waste land, which are subject to special rules,” 
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2nd.—Expunge the words “the Collector and” in the first 
line of Clause 18, Section IX, Chapter XX (page 285), and 
after the word * Commissioner” add “the Board and the 
Government.” 

3rd.—For the words “ Commissioner's Office to the Board” 
in the 2nd and 3rd lines of Clause 1, Section XII, Chapter XX 
(page 287), substitute “ proper channel to the sanctioning 
authority.” 

4th.—Circular Order No. 3 ‘of ussialiee 1872 is hereby 
cancelled, and District Officers are requested to re-submit Return 
No. XII. 


a red 


A. Monrny, Eso., C.B. 


No. 2. 


In supersession of the Circular Orders 
ot January 1 Noas marginally cited, the following orders 
Peer Ciroular Order No. 4 of are issued for the guidance of Divisionai 

and District Officers: 

2. The existing rules regarding payment of discount con- 
tained in Clause 1, Section V, Chapter XXI of the Board’s 
Rules, apply to Stamps of Class IT alluded to in para. 7 of the 

* Vide page 1667 of General Rules issued* by Government 


Caloutta Gazette, dated 
1th September 1870, al Section 48 of Act XVIII of 


3. As regards Stamps of Class I (adhesive stamps), the 
rates of discount allowable are those noted in para. 6 of the 
Rules issued by Government and cited above. Clause 6, Sec- 
tion V, Chapter XXI of the Board’s Rules is therefore cancelled, 
except as regards the latter portion added by Circular Order 
No. 2 of August 1873, 


4, As regards para. 11 of the Rules above referred to, the 
following headings should be adopted, in accordance with the 
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orders of Government, for the form of Register required to be 1874 











kept by every ex-officio or ligensed vendor of stamps. 1 Ruy, Ore. 
1 
Serial Dete Value ia 
number of of of ar ma Sc arein REMARKS. 
Stamp. Sale. Stamp. . 














5. Discount on purchases of Court Fees Stamps is to be paid 
according to the instructions contained in the Board’s Circular 
Order No. 3 of June 1874. 


N 


No. 3. 


In cases referred to the Court under Section 15, Act X of 
1870, after the Court’s award of compensation has been declared, 
the costs of the proceedings are made to fall either on the Col- 
lector, or the parties interested, according as the amount awarded 
does, or does not, exceed the sum tendered by the Collector ; 
and as, in such cases, n want of uniformity of practice exists 
in the mode of showing the amount of costs in the abstract bill 
contained in Appendix I of the Directions for the guidance of 
the officers of the Revenue Department in the Acquisition of 
Land, the Member in charge directs the addition of the follow- 
ing rule to para. 36 of those Directions :— 

36A.—In cases referred to a Court in which costs have been 
decreed against Government, the amount of the costs should 
be entered in the abstract bill in Appendix I, after the item 
“ expenses incurred in taking up the land,” under the heading 
“add amount of costs decreed against Government.” Coats 
decreed to Government, although realized from the owner of 
the land by deduction from the amount of compensation paid, 
being of the nature of advances recovered, should not be taken 
in abatement of the price paid for the land, and therefore should 
not be shown in the body of the abstract. The amount, how- 
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_* Amount of bills already passed on this account. ' 
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ever, with an explanatory note, should be entered in the column 
of remarks, and should also be distjnctly credited in the trea- 
sury cash accounts. Subjoined are specimen forms of bills 
drawn up in conformity with the above rule. 


APPENDIX I. 
oe PARAGRAPHS 36 AND 37 oF INSTRUCTIONS.) 
No. ` of 187... 


Bill for Expenditure incurred by the Collector of ` ` for 
Land taken for under Act X of 1870, as per 
_ Declaration No. of 187 


> 








Amount of estimate sanctioned. 





To'expenditare incurred in taking up the land, &., referred z 
to in the undermenponed abstract =... “3 -| 135 | 0196 


























Total ...} 185 | 0 lo 
* Thus need only be inserted when monthly bills are submitted. 
Collector, 
ABSTRACT, 
s]: | ae EP 
foy A; we ‘eg 
= | ae | os 27 R 
ER s5 S's Nature of charges. a> Pen 
. 3 o o aa : ee 
= a> be 
CS net Jao a= | r BY 
a ie EE FSG 
S |P | &s SRS 
g 
Rs. A. | P 
Amount alowed by 
abatement of revenue} 0| 0) 0 
Amount paid in cash ... |100| Of 0 


Total amount of com- 

pensation as per award |100| O| 0 
Add expenses incurred 
in taking up the land | 15| 0] .0 
Add amount of costs 
decreed against Gov- 
ernment ni 


| Grand Total .../135| 0] 0 























Collector. - 
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y 6 
(See PARAGRAPHS 36 AND 37 oF INSTRUCTIONS.) 


No. of 187 . 











Bill for Expenditure incurred by the Collector of for 
Land taken for under Act X of 1870, as per 
Declurution No. of 187 . 

Amount of estimate sanctioned. \ Res ae. 








~“ Amount of bills already passed on this account, 
To expenditure incurred in taking up the land, &e., referred 
to in the undermentioned abstract wee tee . | 16} 0] 0 


Total ...| 115 | 0/0 








* This need only be inserted when monthly bills are submitted. 




















Collector, 
ABSTRACT. 
g | 5 | 38 28 
eg. Ta ‘sd 
2 Z ° 2 
A 52 af - 8 REMARKS 
a E. os Nature of charges. Eb : 
Z ss gS i 25 
a 0,9 ae an 
Shee EE Fig 
e | & as ae 
Rs.| A.| P Bs 
3k 
Amount allowed by ba 
abatement of revenue] 0| 0] 0 om 
Amount paid in cash ... |100] 0] 0 Eg 
t ——_| —| -—— z cs] 
Total amount of com- gz 
pensation as per award | 100| 0| 0 E: g 
Add expenses incurred 2a 
in taking up the land 15] O} 0 zs 
eee EOSS eer on 
Grand Total ...]115] 0] 0 5 z 














Collector. 
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i No. 4.” 


IT having been brought to the wotice of the Board that the 
practice observed in the different districts in weighing gunja 
exported from Rajshahye is not uniform, thefattention of Dis- 
trict Officers is called-to Clause 18, Section XVII, Chapter V, 
page 78, Boards Rules, which directs that the gunja bundles 
should be weighed in the same form as they were despatched 
from the exporting district. 


ee 


No. 5. 


Ir having been decided by Government that refunds of the 
value of judicial stamps may be allowed under circumstances 
of special and unusual hardship, the Member in charge requests 
all Divisional and District Officers to note carefully the follow- 
ing orders for their future guidance. 

2. When an unused judicial or Court Fees stamp is 
tendered to a Collector for a refund of the value, he should 
ordinarily refuse to comply with the application; if, however, 
he considers that there are special grounds for allowing the 
refund, he should receive the stamp and report the case to the - 
Board-for the ordéra of Government, but he should in no case 
cancel the stamps till the refund has been sanctioned. In the 
event of the refund being disallowed, the Collector will return 
the stamp uncancelled to the applicant. 

3. Jt must, however, be borne in- mind that the above 
instructions do not apply to cases in which a Civil Court certi- 

*Caloutta Gazette, page 831, ficate may be filed according to Gov- 
dated 6th May 1874, Part I. ernment Order* No. 2768, dated 30th 
April 1874, but refer only to applications unsupported by certifi- 
cates for the refund of the money-value of Court Fee stamps. 
The existing rules for the renewal of such stamps remain in 
force. 


No. 6. 


Taz Member in charge desires to make known to District and 
Sub-Divisional Officers, for the sake of putting them on their 
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guard, the orders of Government in a case of embezzlement of 
stamps, at a Sub-Divisiomal Treasury, touching the money- 
responsibility of the officers, through whose culpable neglect of 
rules the frauds were enabled to be committed without imme- 
diate detection. 

The defalcations, consisting of a series of acts, amounted to 
Rs, 6,407, and were committed by the stamp moburir, in whose 
charge the single-lock store of stamp was allowed to remain, in 
contravention of the rule that the Sub-Divisional Nazir should 
undertake that duty, and they continued undetected solely in con- 
sequence of the complete absence of any supervision on the part 
of the Sub-Divisional Officer over the stamp accounts, and of 
his utter disregard of the Board’s Rules for the receipt, custody, 
and issue of stamps. 

Under these rules, on receiving a fresh supply of stamp, that 
officer’s duty was to count them and place them under double- 
locks, and add their quantity and value to the store account; 
and when delivering over any portion of his store to his salesman, 
the stamp mohurir, he was required to strike a balance, by 
deducting the quantity delivered from the amount in hand; 
and before issuing the fresh supply, it was incumbent on him to 
examine the mohurir’s accounts, count the balance of stamps in 
his hands, and see that it agreed with the entry. He was 
further required to check daily the balance in the mohurir’s 
Book of Receipts aud Issues by comparing it with the Treasury 
Book, which showed the amounts daily paid into the Treasury 
by the mohurir. An observance of the first of these rules 
would have been a sure safe-guard against a portion of the 
deficit, and the remaining defalcations would have been imposa 
sible, had the other rules been duly followed, 

But the rules were entirely set at naught. Stamps supplied 
from head-quarters were never brought to credit on the Sub- 
Divisional books; stamps received from the double-lock store 
were often not entered in the single-lock account; the sale 


la of other stamps, the receipt of which from the double- 
ock store had been there shown, were not credited; and the 


daily balance was not attested by the Sub-Divisional Officer. 
Of the sum embezzled, Rs. 2,177 were realized from the stamp 
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1874 mohurir and his surety, leaving a balance of Rs. 4,230, which 
Ruy. Cue the Government has now ordered sh@uld be recovered from the 
Sub-Divisional Officer and the Nazir, according to their respect- 
ive degrees of responsibility, namely, Rs. 3,990 from the former, 

and Rs. 240 from the latter. 

In communicating this order of Government, the Member in 
charge takes the opportunity of repeating the warning conveyed 
in previous Circulars that every officer in charge of stamps will 
be held personally liable for any loss that may occur during his 
incumbency owing to lis neglect of rules. 
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A. Money, Esg., C.B. 


ee 


No. 1. 


TuE following should be substituted for Rule 32a at page.8 
of the Salt Manual :— 


32a.—If salt, originally intended to be taken out of the 
excepted limits described in clause 4 of the Government Noti- 
fication at page 2 of the Manual under a special pass, be landed 
in such limits for the convenience of the trade, the alteration in 
the destination must be reported to the Board’s office, and the 
special Rowannah returned within 48 hours from the time that the 
salt was landed. The owner, however, shall be at liberty to refer 
to it in taking out protective documents for such portion of the 
salt as he may subsequently determine on removing within limits. 
Should a portion only of the salt, originally covered by the special 
Rowannah, be landed or gold in the aforesaid excepted limits, an 
exchange Rowannah, after the manner provided in Section 28 
of these Rules, must be taken out to cover the remaining portion 
of the salt which goes out of ‘such limits. Any person failing to 
comply with the provisions of this Rule as regards the return, 
within the period of 48 hours, to the office of the Board of 
Revenue, of the special Rowannah in the case hereinbefore 
mentioned, in which this document is no longer required as a 
protection for the salt specified therein, shall be liable to a fine 
not exceeding Rs. 500. 

Certificates taken out for the removal of salt from shipboard, 
or from bonded golas, to places within the excepted limits, must 
also be returned to the Board’s office within 48 hours from the 
time the salt is landed in such places; and the holder of any 
certificate who fails so to return it, shall be liable to a fine not 
exceeding Rs. 500, 
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Hon’sue H. L. PAMPIEER. 


No. 2. 


CHAPTER XVIIL of the Board’s Rules relating to “ Re- 
turns” has become so disfigured by additions and alterations, 
that the Member in charge considers it necessary to circulate 
the accompanying re-print of it, which includes all corrections 
up to date. In order that the general Index attached to the 
Board’s Rules may still be useful in connexion with this chapter 
as re-printed, the numbering of the pages as it stands in the 
volume of the Board’s Rules has been adhered to. The large 
figures in the margin of the re-print shew the exact place at 
which the page bearing that number begins in the original, 
edition of the chapter. 

In future the sections and clauses of this Sasa as they 
stand in the re-print, should be referred to; and the re-printed 
copy should be kept corrected up to date. ` 


No. 3. 


Tar Monthly Return in the form of Register* No. 31 and the 
*Note—This does not necessarily Quarterly Return made to the 
Ch e e the pee << (81), Legal Remembrancer under 
required by clause 25, page 40. clause 26, section 2, chapter III, 
page 40 of Board’s Rules, are cancelled, and the following 


Monthly Return is substituted for Form B, page 46— 
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2. The table subjoined to clause 26 will now stand thus :— 








a 
Description of When. 
Returns. required. On what date. Form. 
Statement of civil | Monthly ...| Not later than the 15th | Appendix B. 
suit decrees. of the month next 
ensuing. 
Statement shewing | Annually... | Not later than the 30th| Do. 0. 
the amount expend- of the month next 
ed, &o. ensuing after the close 
of the year. 
Abstract statement! Ditto Ditto ditto ...| Do. D. 
of outstanding 
decrees, &o. 











3. For clause 10, section 4, chapter III, page 42, read-—— 

“ The Legal Remembrancer shall maintain and submit with 
his Annual Report returns of percentage allowed by him in 
all districts to Government Pleaders.” 


A. Monzy, Esq., C.B. 


No. 4. 


Tue following should be added as Rule 32B (page 8) to the 
Salt Manual :— _ ' 

328.— Within twenty-four hours after the completion of 
deliveries of salt from board ship, upon Rowannahe and Certi- 
ficates, the holders thereof must present them at the Board’s. 
office for the purpose of having the endorsements, made on them’ 
by the Preventive Officers, examined. Chellans will then be 
granted with regard to such Rowannahs as would require them 
according to Section 34 of the Rules. This Rule will not 
prevent salt merchants removing their salt-laden boats from the 
ships’ side to safe and convenient places in the river, under the 
boat-notes previously granted by the Preventive Officers, Any 


person failing to comply with the provisions of this Rule shall 
be liable to a fine not exceeding Rs. 100. 
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OCTOBER, 1874. 


Hon’site H. L. DAMPIER. 


No. 1 


Tue following is substituted for Clause 104, Section IV, 
Chapter XI, page 176 of the Board’s Rules, which is no longer 
necessary under the new rules for Sub-Divisional Treasure 
chests issued with Accountant-General’s Circular No. 285, 
dated-Ist August 1873 :— 

A permanent advance of Rs. 30 is allowed to every officer in 
charge, of a Sub-Division to enable him to meet urgent contin- 
gent expenses, see Accountant-General’s Circular Order 
No. 243, dated 13th May 1872. i 


No. 2. 


Unper the orders of Government extracted below, No. 1889, 
dated 4th September 1874, the Circular Order No. 2 of May 
1874, on the subject of the mode of dealing with the surplus 
profits of wards’ estates, is cancelled :— 

“The question of the disposal of surplus funds of wards’ 
* estates may be considered from two pointa of view: there are 
.“ objections to investing such funds in adding to an already 
’ « overgrown estate, because of the impossibility of the landlord 
“and his tenants becoming properly acquainted,.or having 
“interests in common; whilst on the other hand, the accumula- 
“(tion of large sums of ready money (or of securities readily 
“gonvertible into money) offers great temptations to young 
& zemindars coming of age, and surrounded, as they not unfre- 
“quently are, by people whose interest and pleasure it is to 
« induce their patron to squander such savings. The advantage 
“which belongs to investments in land, in such cases, is that 
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“ land is not so easily convertible into money, and the feelings 
“of a young proprietor are against selling landed property 
“ directly on coming of age. 

“On these considerations the Lieutenant-Governor believes 
“ the proper solution of the difficulty would be so to manage a 
“‘ward’s affairs that there should be no surplus at the end of a 
“ minority beyond such reasonable working balance ag might be 
“required for working the estate and maintaining the house- 
* hold in fitting style. Nothing can be more appropriate than 
“for the Manager of a ward’s estate to pay off outstanding 
“debts. But when an estate is clear of debt, a Manager should 
“ understand that all he can save by economical administration 
“ought to be spent on the improvement of the estate and the 
“well-being of its inhabitants. Such surplus income as accu- 
“ mulates might be expended on wells, small irrigation works, 
“tanks, roads, or on additions to the cultivated area of the 
“ estates by reclaiming of waste. In certain cases the area of the 
“ estate might be enlarged where such an addition would improve 
“the estate, or money might be expended on works for the 
“ benefit of the tenantry, such as schools, hospitals, and the like. 
“ The formation of really good establishments for the manage- 
“ ment of village affairs, such as village accountants and watch- 
men, and the laying out of money on the permanent improve- 
“ment of the land, such as on embankments, are also objects 
“which a Manager might well keep in view. The feeling 
“among good and economical Managers, that their paramount 
* duty is to amass a large cash balance for the minor whose estate 
“they may be administering, though certainly loyal on the 
“ Manager’s part toward the ward, may fail to operate for the 
* best interests of all concerned. As expressed by Sir George 
“ Campbell, a well-managed estate under the Court of Wards 
“ought to be to the surrounding country a good example of 
“ what a solvent, wisely-administered property should be. 

“I am therefore to request that the Board’s Circular No. 2 


“of May 1874, which was issued under the authority of 


“Government Order No. 1041, dated the 5th idem, may be 
“ withdrawn, and a revised Circular issued ‘in accordance with 
“ the present instructions.” 
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2. It has subsequently been explained by the Government 
that these orders are not infended to imply that a larger part of 
the surplus should be spent on the improvement of the estate, 
and the benefit of the tenantry, than a judicious and far- 
sighted landlord would be willing to expend for such purposes ; 
and that there is no prohibition against the purchase of landed 
property, where such purchase would either improve the estate, 
or be for the general advantage of the ward, the orders in short 
contain an exposition of the principles by which the manage- 
ment should be guided in administering surplus funds, but they 
do not Jay down hard and fast rules. Thus, for instance, though 
it would be quite contrary to the above policy to purchase 
additional land on account of an estate which had been much 
neglected, and where much in the way of material improvement 
required to be done, yet there will be no objection to such 
purchase when it can be shewn that everything which a prudent 
and far-seeing landlord would do for the imprevement of the 
estate has been already done, and there is no other eligible way 
open for the investment of these funds, similarly in cases which 
so frequently occur-in Fengal where a landlord has alienated 
his rights in perpetuity o1;the payment of a fixed yearly rent, 
it is clear that to spenu all the surplus funds of the ward in 
improvements in these estates whence he can derive no benefit, 
would be going beyond what a judicious and good landlord would 
do; in such cases some other mode of investing the surplus 
profits of the estate should be adopted. In short, all the 
circumstances of each case must be carefully weighed under 
the recollection that a land-owner’s first duty is to improve his 
estate, not in a merely selfish point of view for his own benefit, 
though that consideration should not be lost sight of, but 
likewise for the benefit of his tenantry. 

3. Each estate should, however, keep in hand a sufficient 
sum of ready money to meet unforeseen contingencies. 
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Hon’ste V. H. Sosarom, C.S.I. 


No. 1. 


As Circular Order No. 2 of March 1873 appears in some 
cases to have been misunderstood, District Officers should 
distinctly understand that receipts from lands declared by 
Government to be “forest tracts” should be credited to the 
Forest Department. Receipts from lands of the nature of forest 
tracts, but not set apart as such, are to be credited to “ Miscel- 
laneous Land Revenue.” Casual and trifling receipts, such as 
sale of fruits and trees in office compounds, to “ Miscellaneous 
Receipts.” 


—— 


No. 2. 


Tas following has been added as Clauses 134, ł3B, and 
130, Chapter XXY, Section 1, p. 341, Board’s Rules— 

134.—To meet the expenses contingent on filing appeals in 
ward’s cases, District Officers should submit annually, to the 
Legal Remembrancer, an estimate of the probable cost for 
estates under the Court of Wards, in which litigation is pending, 
or in which litigation is foreseen, in the course of the year 
estimated for. 

13B.—The Legal Remembrancer will, after approving of these 
estimates, direct the District Officers to remit the required amount 
to the Bank of Bengal in Calcutta, where it will be placed at 
the credit of a fund called “The Litigation Fund.” Cheques 
-will be drawn by the Legal Remembrancer against this fund 
from time to time, as money may be required by him. 

13c.—A separate account of the amounts debitable to each 
estate should be kept in the Legal Remembrancer’s office, and 
the District Officer warned when the portion of the fund to the 
credit of any one of the estates is overdrawn. After the 
receipt of such warning, funds should be immediately sent, 
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To obviate the inconvenience whfch is stated to be often felt 
by holders of estates for want of a rule providing for the timely 
notification of transfers of estates from one district to another, 
District Officers are requested henceforward invariably to 
intimate to proprietors or farmers, the transfer of their estates 
from the towjih of one district to that of another. When such 
transfer is complete, the intimation should be sent by the 
District Officer from whose district the transfer is made, and a 
copy should be forwarded to the District Officer receiving the 
transferred estate for information and guidance. 

Such notices should also be served on the proprietors or 


farmers when tendering revenue at the treasury of the district 


on the revenue-roll of which they were borne previous to. the 
transfer. 


es 


No. 4. 


In order to secure uniformity in the payment of travelling 
and halting allowance to officers, clerks, &c., employed by 
Managers of Estates under the Court of Wards, the allowances 
should in future be granted on the scale eanctioned by Govern- 
ment to ministerial officers. 

In cases where the salary of the officers is too small, and the 
allowance in consequence is inadequate, the rate should be cal- 
culated on the scale of Rs. 20 per mensem, care being taken 


that officers on small salaries are not unnecessarily deputed.’ 





+ 


Hon’sut V. H. Scuauca, C.S.1. 
A. Morty, EsQ., C.B. 


No. 5. 


TuE attention of Commissioners and Collectors is drawn to 
the Resolution of the Government of India in. the Financial 
Department, No. 3461, dated 5th December 1873, published 
at page 1376 of the Calcutta Gazette of the 10th December 


` 
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1873, which imposes on Commissioners the duty of periodically 
inspecting all revenue treAsuries in supersession of the orders 
under which such inspections were formerly conducted by the 
Accountant-General and Deputy Accountant-General. In 
continuation of this Resolution, the Resolution of the Govern- 
ment of India in the Financial Department, No. 3853, dated 
19th June 1874, requires that a Commissioner, when inspecting 
a district treasury, should specially note the following and 
similar points—that the boxes in which the money is kept are in 
good order, that the guard is properly posted, that the treasurer 
is not allowed to keep too much money in his hands, that the 
spare stores of bill forms are kept under proper custody, that 
the Money Order accounts, deposit registers, and pension regis- 
' ters are all up to date, that the standing orders of the depart- 
ment are obsérved, that the circulars from the Accountant- 
General are understood and filed to date, and, generally; that 
the office registers and records are in good order. It should 
be understood, however, that these instructions are not restric- 
tive. In any case in which a Commissioner finds that the 
treasury management is not satisfactory, he would necessarily 
go very much deeper into details in his inspection. 

2. Every Collector and every Sub-divisional Officer in 
charge of a treasury should make a systematic inspection of the 
working of his treasury once in six months. For want of such 
inspections, abuses and errors have been found to prevail in 
treasuries for years, although they were of such @ nature that 
they could not have failed to attract at once the attention of an 
inspecting officer looking at them from another stand-point than 
that of “the custom of the office.” 

3. Collectors should transmit copies of their inspection 
memorandums to Commissioners for information. No date for 
this return can be fixed, as it is not desired that the inspection 
shall be made on any fixed dates. 


4, Commissioners should inspect every treasdry in their 
division at least once in two years, the memorandums embody- 
ing the result of their inspection being forwarded to the Board, 
who will pass them on to the Accountant-General of Bengal in 
original, 
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5. The general rules* for the management of treasuries are 


* Pamphlets issued by Accountant- 
General ; 

1. Rules for the guidance of treasury 
officers in the receipt and payment of 
money, the preparation of accounts in the 
local treasury, and the submission of 
accounts and returns to the Accountant- 
General, issued in 1866. 

2. Rules for the ent and con- 
trol of local funds, PT me district 
allotment for local works 
trate, from the amalgamated District Road 
Fund, prescribed by <Accountant-General, 
Bengal, issued in 1868. 

8. Rules for observance by Judges, 
Magistrates, and other civil officers not in 
direct account with the Accountant-General, 
5 the receipt and payment of money 

ppertaining to their courts or offices, 
ieaued i in 1872, 

4. Rules for sub-divisional treasure 
chests in Bengal, issued in 1873. 

5. Indian Bill rules, issued in 1878 

6. Accountant-General’s Circular No. 268, 
dated 22nd February 1878, promulgating 
rules for the custody, distribution, and sale 
of ae egraph stamp labels. 

a Te i alos, for the cusody, distribution, 

2 0 stamp labels, bei 
Supplement Bet iho Indian Post Office 
Manual of February 1873. 

8. Inland and overland Money Order 
rules for the guidance of officers, 
corrected up to 31st May 1874. 

9. Rules for District Savings’ Banks 


(revised), 1874. - 
Boards Rules. 
10. Cha J, Sections 7 to 12 of the 
Board’s R 
1. Chapt T XXI, Sections 1 to 6 of the 
Board’s R 


contained in the orders 
marginally noted. 

6. In connection with 
the present ordera of Gov- 
ernment transferring the 
duty of inspection to Com- 
missioners, the Accountant- 
General, Bengal, has, under 
the orders of Government, 
drawn up the annexed 
memorandum for the guid- 
ance of Commissioners and 
District Officers during the 
inspection of treasuries. 
In addition to what is there 
indicated, the Board would 
direct the attention of 
inspecting officers to the 
importance of satisfying 
themselves that the personal 
assurances which are peri- 
odically given by officers in 
charge of money and 
stamps are strictly and 
literally in accordance with 


fact. In this respect instances of laxity are constantly coming 
to light. Recently an officer certified that a certain sum 
(which had actually been paid out) was in-his custody in the 
shape of pice; and in another case, a treasury officer was found 
to have periodically certified to the effect that he held certificates 
from the Sub-divisional Officers, that they had themselves 
counted the money in their charge on a certain date and found 
it to be go much, whereas, in fact, the Sub-divisional Officer had 
not certified to that effect. It is evident that if these personal 
certificates are not given in strict accordance with fact, not only 
are they useless, but they are mischievous, as creating an impres- 
sion of security on the part of the controlling officers for which 
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there is no ground. If in any case the requirement of these 
personal certificates imposq on any officer a duty which practi- 
cally he cannot perform, the proper course is obviously to point 
out the difficulty to a superior authority, and not to allow 
certificates to be submitted which comply with the requirement 
in form only. 


MEMORANDUM. 


The Government of India having decided that the ordinary 

, periodical inspection of treasuries shall in future be made by 

Commissioners instead of by the Accountant-General or his 

Deputy, the following questions are noted for guidance of 

inspecting officers as being of importance with reference to the 

duties more immediately coming under the notice of the 
Accountant-General. : 

2. The Government if India in its latest Resolution (Finan- 
cial Department, No. 3853, dated 19th June 1874), paragraph 2, 
enumerates the principal subjects to which the Commissioners’ 
inspection should be directed, and observes that they cannot be 
expected to go into detail on questions of account. Accordingly 
a few points only are noted on which laxity is frequently 
observed, where neglect is specially likely to frustrate the check 
of the Accountant-General’s Office, and where the opinion of an 
experienced officer is valuable, whether the precautions adopted 
are really effectual and systematically enforced. 


3. Commissioners should, whenever practicable, acquaint the . 


Accountant-General beforehand with their intention to visit 
treasuries, in order that.they may be informed of any matters 
requiring special attention. 

4, Other subjects will no doubt present themselves, but it is 
requested that Commissioners will always enquire into the 
following points,’ reporting the result to the Accountant- 
General in the form of which a supply accompanies this Memo- 
randum, The questions will be varied from time to time as 
occasion requires, but care will be taken to make them as few as 
possible, as they are by no means intended to form an exhaust- 
ive list. 
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1874 Cash and Valuables. 


Rev. Cre. <1) Are the following kept in the actual Lene custody 


of the Treasury Officer :— 
One key of each treasure chest. 
Ditto ditto store of stamps. 
Ditto ditto ditto opium. 
Ditto currency chest (where one ania). 
Blank forms of Supply Bills. 
Ditto ditto Remittance Transfer Receipts. 
Ditto ditto Money Orders. 
Spare treasure locks and keys. 
; Currency. 

(2) Are precautions taken, and by whom, that the receipt 
and issue of curreney notes, small silver and copper, 
are as free as consistent with prudence, and that 
they are made impartially, and that the same system 
is pursued at sub-treasuries ? 

Note.—A preference is properly given to bond fide travellers 
in cashing foreign circle notes; and any attempt of 
interested persons to secure a monopoly of any kind 
of currency should be resisted, and at once reported 
to the Accountant-General. Where avy suspicion 
exists of partiality or of misunderstanding on the 
part of the public, a conspicuous notice should be 
posted in English and Vernacular, stating what 
exchange facilities can be given. 

{3) Are remittances acknowledged promptly, that is, on the 
day of arrival as well as afterwards when the out~ 
turn is reported ? 


Money Orders, 


{4) Are satisfactory precautions taken that no one cau Pr 
access to the advices of orders payable, except the 
one clerk responsible for them? 


Accounts. 


(5) Are the accounts and registers for the Accountant- 
General written up daily? 
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(6) Is a complete separation maintained between the 
Accountant’s amd Treasurers Department? And 
does the Treasury Officer himself agree (sic) their 
accounts at the close of each day? 

(7) Are all receipts and payments, and especially those that 
for any reason occur in an exceptional or irregular 
manner, brought at once to account? Is the rule 
strictly enforced at Sub-divisional treasuries? 


Miscellaneous. 


(8) Does the Collector personally consider the three months’ 
estimate sent to the Accountant-General ? 

(9) Are all references from the Accountant-General 
answered, or receiving attention? 

(10) Are proper precautions taken that every letter received 
is brought under the personal notice of the Treasury 
Officer? 





A. Money, EsQ., C.B. 


No. 6. 

Tux following addition is made to para. 174 of the Land 
Acquisition Instructions promulgated with Circular Order 
No. 4 of January 1873 :—“ And at the time of the award of 
the Court being declared, he should request the Judge to state 
the amount of costs incurred in the proceedings, and by what 
persons and in what proportions they are to be paid.” 


No. 7. 


AFTER the word “things” in the fourth line of Circular 
Order No. 11 of November 1872, add the words “minus the 
cost of repairs of houses.” 
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Hox’BLe V. H. Somaroa, C.S.I. 
‘9 


No. 8. 


UNDER recent orders from Government the Board of 
Revenue have been vested with authority to confirm permanent 
settlements in all cases in which the proprietors have a statutory 
right to a permanent settlement. l 

2. Clause 1, Section IX, Chapter VIII of Bonnia Rules is 
accordingly cancelled, and the following clause is substituted 
for it:— ` i 

“The power of sanctioning permanent séttlements in cases 
in which the proprietors have a statutory right to a permanent 
settlement, is vested in the Board of Revenue. The power of 
sanctioning all other permanent settlements, and all temporary 
settlements of which the annual jumma exceeds Rs, 25,000, is 
reserved to the Government. The power of sanctioning tem- 


` porary settlements will be exercised as below— 


If the jumma assessed does not 
exceed Ra 2,000, and the term ; 
of settlement is for the od> By Commissioners of Revenue, 
fixed for the settlements in 
district, 
Aeon oe does BoM By the Board of Revenue, 


All other settlements, By Government. 


All orders passed by any authority regarding ‘settlements 
will be open to appeal according to law, and to revision by 
superior authority without appeal, unless such revision by exe- 
cutive authority is barred by law.” 

3. The following is added as Clause 3 :— 

«3, All summary settlements must be reported for the sanc- 
tion of the Board.” 


No. 9. 

REGISTER No. 69, Section LV, Chapter XIV, page 2265 of the 
Board’s Rules:’ add a column after column 3, thus—' 4. Date 
of order for the issue of process;’ and alter the numbers of the 
other columns, 4 to 9, accordingly. í 
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A. Money, Esq., C.B. 


No. 10. 


GOVERNMENT having sanctioned the removal of the Salt 


‘Pass Station from Sealdah to Chitpore at the terminus of the 


Eastern Bengal Railway, the following modification is made in 
the list of Pass Stations contained in the Government notification 
of the 22nd February 1869 :— 

In the place of the words “ Sealdah, at the termini of the 
Eastern Bengal and Calcutta and South-Eastern Railways,” 
substitute the words ** Chitpore, at the terminus of the Eastern 
Bengal Railway.” 
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————, ¢] 15—Acknowledgment—Siatuies of Limita- 
tion, Construchon of— Usufructuary Mortgage.) Where sixty 
years have elapsed from the date of a ugufructuary mortgage, a 
gnit by the mortgagor to recover possession of the mortgaged pro- 
p is barred by cl. 15, s. 1, Act XIV of 1859. 
here a mortgagee signed a mukhtarnama in which he stated 

that he woulå abide by any arguments which might be urged, nnd 
any documents which might be filed, by the mukhtar thereby 
appointed, and the mukhtar subsequently filed a written statement, 
signed by himself alone in which he admitted the mortgagor's 
title, — Held that the mukhtarnama and written statement could 
not be read together as amounting to an acknowledgment sufficient 
to satisfy the requirements of cl. 15, s. 1, Act RIV of 1859; held 
also that the written statement could not be incorporated with the ` 
mukhtarnamah so as to make it part of the document signed by 
the mortgagee. - 

Statutes of Lintitation are in their natare strict and inflexible 
enactments, and ought to receive such a construction as the 
language in its plain meaning imports, 
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charge in the form given in Sch. iii of the Criminal Procedure 
Code, Held, by the majority of the Court (Jackson and Pusan, Jd., 
dissenting), that the conviction was good, notwithstanding the jury 
had not distinctly found which of the two statements charged was 
false. 

Held, per Jackson, J., that guch a charge is bad, and farther 
that an alternative finding upon snch charge is invalid. 

Held, per Pusar, J. tbat although a person may be lawfully 
tried upon such a.charge, still the Court or jury must, for a' convic- 
tion, find specifically which branch of the alternative is true, i 

Quen v. Manomsp Hoomayoon SHAW ... ii wae 324 
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ments— Criminal Procedure Code (Act XXV of 1861), s. 381. 





Quzex v. Brov Nosxxo bua ae ies 325 note 
AMENDMENT OF PLAINT AND ISSUES. ... bie n 243° 
See VARIANCA BETWREN PLEADING anD Proor. 
AMOUNT OF COMPENSATION ei se oat a. 300 y 
See Laxp Acquisirion Act (X oF 1870, ss. 24, 29, 30, $ 
834 & 36. 
ANTICIPATION, RESTRAINT ON ... ee ae ... 388 
See HusBanp anp WIFE. 
APOSTATE FATHER see dii iis pa .. 160 
' See Manoarapan Law. 
APPEAL ... ... 189; 198; 300; 378; App. 27 


See Lanp Acquistrion Act (X or 1870), 3.35, See Lann- 
LORD AND Tenant. See Lann Acquistrion Act (X. oF 
1870), ss. 24, 29, 30, 34 & 36. See Bexaan Acr VIII 

"ov 1869, 8.102. See Execurion or Decran. 


——, OBJECTION TAKEN ON ... tae) p | App- i2 
See Cause or Action. 3 


—-——— TO PRIVY COUNCIL—Letters Patent, 1866, cl. 39— Order 
made on Appeal—24 & 25 Vict., c. 104, 3. 15—Appealable Order— 
Sale in Execution, Order Confirming—Act VIII of 1859, s. 259.] 
Certain property having been sold in execution of a decree, the’ 
judgment-debtor applied to have the sale set aside. ‘Chis applica- 
tion was rejected; but a review of the order rejecting it was sub- 
sequently granted, and the sale set aside; and an application by 
the auction-purchaser for the cancelment of the order setting aside 
the sale wns refused. Thereupon the purchaser applied by petition 
to the High .Court, preying that the order made ~on review 
might be reversed. is petition he submitted that ‘the sale 
ought to have been confirmed” when the application of the judg- 
ment-debtor to have it set aside was first rejected, but the petition 
did not contain a formal prayer:for confirmation of the sale. A 
rule, however, was granted calling on the judgment-debtor to show 
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Privy Council from the ordgr making the rule absolute, the pur- 
chaser objected that such order was not appealable under cl, 39 of 
the Letters Patent, 1865, on the ground that it was not an order 
“made on appeal.” : 
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firmed, and had allowed that rule to be made absolute, he could 
not contend that the order making the rule absolute was not an 
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“(Jackson, J., dissenting), that an Additional Judge, invested with 
the powers given to him by Act VI of 1871, is a District Judge 
within the meaning of s. 102 of Bengal Act VIII of 1869, and no 
appeal lies from his decision in suits of tHe nature described in that 
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Raza Mongsu Cauxpge Stree Suaman v. Buroosux 














s. ooo ` 


3876 


note 


Mores Desra °-.. es “ea eas 217 note 


—- — Transfer of Suit— Application for New 
Trial—Jur isdiction. : 


In THE MATTER OF THE Peririon or Wooma Cuurn Mo- 
ZOOMDAR «ee ae ar : ve 218 


r —— ——, 33.3 & mage hes of Decree—Appli- 
cation to set aside Decree —Jurisdiction. hen an ez parte decree 
of a Revenue Court has been transferred to the Civil Court under 
the provisions of s. 3 of Bengal Act IIT of 1870, an application 
to set nside the decree must be made to the Civil Court, and not 


to the Revenue Court. ; 
Krsana Kismogg Poppa v. Woomssa Cuunpsr Ror 


BENGAL CIVIL COURTS ACT (VI or 1871) aes saa 
' See Bexcar Acr VIIL or 1869, s. 102. 








BILL OF LADING—Construction— Liability of Master—Negligence 
— Onus Probandi Seppe] The defendant, master .of the 
steamer Scindia, signed a bill of lading, by which he agreed with 
‘C. & Co. of. London to deliver at Calcutta to them or their‘order 
four casks of brass wire which were shipped on board the Semdia. 
The casks were described in the bill of lading as bearing a certain 
mark beneath which was the word “ Calcutta,” as being the port of 
destination, and they were stated as being carried subject to the 
following exceptions :—“ The ship is not liuble for obliteration or 
absence of marks, numbers, address or description of goods 
shipped: and expenses and losses by detention of ship or cargo, 
caused by incorrect marking, or by incomplete or incorrect desurip- 
tion of contents, shall be borne by the ownera of the goods. In 
case any part of the within goods cannot be found during the 

' ship's stay at the port of destination, they are, when found, to ‘be 


note 


214 
376, 
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sent back by first steamer at he ship's risk and expense, and subject 
to any proved claim for loss of market. ‘I'he ship shall not be liable 
for incorrect delivery, unless each package shall have been distinct- 
ly marked by the shippers before shipment with the port of desti- 
nation.” The bill of lading was endorsed by O. & Co. to the 
plaintiff, a trader in Calcutta, who, on the arrival of the Sendia at 
that port, applied for delivery of the four casks; and it then 
appeared that they had been landed at Colombo. In a suit to 
recover the price of the goods, Held, the defendant was estopped 
from alleging that the casks were not marked as stated in the bill 
of lading. It was open however to the defendant to prove that 
the casks did not on their arrival at Colombo bear the word “ Cal- 
cutta,” and thus to bring himself within the clause in the bill of 
lading, exempting the slup from liability for obliteration or absence 
of marks; but on proof of this in order'to disentitle the plaintiff 
to succeed, the defendant must show that the absence or obliter- 
ation caused the landing at Colombo. It was found on the evidence 
that he had fuiled to do this, and a decree was given for the plaintiff. 

Mansos Coonper Day v. Law ves ase 


, 


BONA FIDES vei a ves 
See EXECUTION or Dgcess. 


‘BROTHERHOOD, ACKNOWLEDGMENT OF 
See Manomepan Law. 


CAUSE OF ACTION ses wee 
See DECLARATORY Decrer. 


, aes 


rent 





Act VIII of 1859, s. 5—Jurisdiction.] B 
entered into a verbal agreement with A at Serampore, where A 
resided, to start in Calcutta a certain banianship business in con- 
jonction with A's son; A agreeing to advance the required funds 
on the condition that the sum advanced should be repaid him within 
a certain date with interest. No place was fixed for repayment. 
The money was advanced partly at Serampore, and partly in Gal- 
cutta. B afterwards went to reside at Chandernagore. In a suit 
by A for recovery of the balance of the gum advanced, brought in 
the Hooghly Court, the Judge held that he had no jurisdiction, 
inasmuch as the cause of action arose in Calcutta: - 

Held, on appeal, that'under s. 5, Act VLU of 1859, the Hooghly 
Court had jurisdiction to try the suit. ` 

Per Marxsy, J.—An action may be brought either in the forum 
of the place where the contract was made, or in that where the 
performance was to have taken place. 

Quære.— Whether this rule would apply if both parties were at 
the time-the contract was made in a district where neither of them 
had arly dwelling or place of business P 

Per Birou, J—When no place for the performance of a con- 
tract is prescribed by the agreement, or exacted by the necessities 
of the case, the place where it is intended by the parties such con- 
tract should be Aufiled ought to supply the forum. 

QOPIRRISHNA Gossamt v. Ninkostc. BANERJEE 


— 





——— Agreement defining Shares of Parties in Im- 
moveable Property—Deed of Compromise—Limitation—Act XIV, 
of 1859, s. 1, cl. 12—Estoppel.] An agreement by way of com- 
promise of disputed title to immoveable estate, under which shares 


vii 


461 


are allutted to the parties thereto, gives to each party a cause of - 
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action founded not merely upon contrag within the meanihg of 
Act XIV of 1859, s. 1, cl. 10, but upon the title which is acknow- 
ledged and defined by the agreement, and a suit brought to recover 

~ a share of the estate is governed by s. 1, cl. 12. 

Those who rely upon a document ns an estoppel must clearly 
establish its meaning: if there is any ambiguity, the construction 
may be aided by looking at the surrounding circumstances. ‘ 

Rast Mewa Kuwar v. Ranı Horas Kuwar ons ae 312 


CAUSE OF ACTION—VJurisdiction—Letiers Patent, 1866, cl. 12— ' 
Appealable Order—Receiver.] The plaintiff, resident in Calcutta, 
sued H, resident in Bombay, but carrying on business by his 
gomasta in Calcutta, and others resident in Bombay, to set aside, a 
release executed jn Calcutta of his interest in certain property 
situate in Bombay, on the allegation that it had been obtained. 
from him by false representations made by H. The plaint prayed 
that the release might be declared void, and. cancelled; that a. 
‘certain inventory and account relating to the said property, which 
the plaintiff alleged he had been induced to file in Bombay by the 
false representations of H, might be declared not binding on the 
plaintiff; for an account; and for the appointment of a receiver. 
© Held, that the whole cause of action did not arise in Calcutta so 
as to enable the plaintiff to sue in Calcutta without leave of the 
Court under cl. 12 of the Letters Patent; 

The word “defendant” in that clause meaus all the defendants, 
if there are several defendants to a suit, It is not sufficient that 
one of the defendants should dwell or carry on business within the 
jurisdiction. $ ; ` 

An appeal lies from an order granting leave to the plaintiff to 
institute a suit under cL 12 of the Letters Patent. ; ` 

Quere.—Whetber the High Coart at Calcutta can, appoint a 
receiver of property situate at Bombay ? > 

Hapsse Ismain Hapnssg Husssss v. Hapsre Manomen’ 
Hansza JoosuB ` K 
Roum Bre v. Hansen Manono HADJRE Joosus wwe 9l 


POE e Oe oe a E 








pemen :—— Plaint— Objechon taken on Appeal— Costs. ; 
Pran Banpu Cuartersse o, Mapay Bonan Parra App: 12° 


—— —_——-——-Farties— Court of Wards—Suit on 

Behalf of a deceased Lunatic's Estale by a Manager appointed by 

the Court of Wards. i 1 ie 
Srov Manomsp Asput Hys v. Lussrer Sınan App. 14 


CENTRAL PROVINCES, FORECLOSURE IN to ghar chy “eee 205 
See Mograaar Dexp, CONSTRUCTION oF. i 


CHAMPERTY AND MAINTENANCE—Fraud--Novation— Undue ` 
Influence and Threats.] ‘The three childless widows of a zemindar , 
instituted a suit against the rightful heir to their husband’s estate, 
in which they unsuccessfully disputed his legitimacy. Previously’ 
thereto they had obtained advances of money from the present 
plaintiff, and executed in his favor an, agreement and a bond, 
whereby they secured to him the payment of large sums in case 
they recovered their husband’s estate, and virtually gave to him 
the entire control of their suit. . Subsequently they agreed: with 
thé rightful heir to compromise the suit, which compromise how- 
ever was never acted upon, partly owing, it’ was alleged, to the 
subsequent conduct of the hew, Atthe date of ‘the compromise, x 


tt 
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the heir, who had just attaifled his majority, and was without proper 
counsel or assistance, and acted under threats from the plaintiff, a 
powerful and wealthy banker, that he would carry on the litigation 
against him per fas aut nefas, was induced, contrary to his own 
judgment and sense of right, and without any evidence that the 
sum Claimed was really due to the plaintiff, to execute a bond in his 
favor, whereby he bound himself to pay a large sum of money claimed 
by the plaintiff as being due from the widows; the plaintiff on his 
part agreeing that he would treat such ie baron as a satisfaction 
of his claim against the widows, but meanwhile that he would retain 
the securities which he held from them. ' 

In a guit brought by the plaintiff against the heir to enforce the 
last mentioned bond,— Held that the bond was wholly invalid and 
fraudulent ag against the defendant, and that as there was no 

' privity of contract between the plaintiff and defendant independ- 
ently of the bond, it could not stand as a security for anything 
which might be justly due from the widows. 

Semble. —The transaction, even if valid, did not amount to a 
novation; for the plaintiff never abandoned his claim againat the 
widows, but only agreed to abandon his remedy against them, in 
case he obtained satisfaction of his claim from tlie. heit: 

Quere.— Whether the plaintiff could have recovered from the 
widows, if they had been successful against the heir, the large 
sums of money secured by their bond gl PE 

The law of champerty and maintenance is not the same in India 
as in ER eck The English Statute with regard to champerty is 
not applicable in the mofussil in India. The Indian Courts in 
every transaction must decide upon the facts whether it is merel 
the acquisition of an interest in the subject of litigation bond "ide 
entered into, or whether it is an unfair or illegitimate transaction 
got up for the purpose merely of spoil, or of litigation, disturbing 
the pence of faaniliee, and carried on from a corrupt or other 
improper motive. 

Cuxpamnara Caerry v. Ranga Kerenwa Morno Vina 
Pucwansa Narker ... Pe as ae eae 


CHAMPERTY AND MAINTENANCE — Malicious Procedure— 


Reasonable and Probable Cause—Agreement against Public Policy 
—Practhce—Security for Costs by a Person not a Party to the 
Suit.) In a deed, dated 17th July 1867, it was recited that A was 
entitled to certain property then in possession of D and Æ, and that 
A, aud B her husband, “ having no funds to adopt or to commence 
legal proceedings” for the recovery of the property, had applied to 
C to assist them in commencing and conducting the necessary 
suits and to make all the requisite disbursements connected there- 
with until their final termination, and that C had agreed to do 80, 
and also, as A and B had “no means whatever,” to pay to them or 
the survivor Rs. 160 a month until the final termination of the 
litigation. Then followed the appointment by A and B of C to be 
their attorney to institute and prosecute all necessary suits, to sign 
all papers and documents, to receive all moneys and take possession 
of all lands, &c., to which A ond B might become entitled 
under any decree or ofder that might be made, and to appomt 
attorneys and vakeels. C then covenanted to institute and prose- 
cute the necessary suits and to make the necessary advances and 
payments and to pay Rs. 150 a month to A and B. Then it was 
pe that out of the moneys or proceeds of lands, &c., recovered, 

should, in the first place, retain and reimburse himself all 

B 
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advances and payments made by him @ith interest thereon at 12 
per cent.; in the second place, retain to himself by way of 
remuneration for his trouble and risk, one-third of the nett pro- 
ceeds of the litigation; and, in’ the third place, make over the 
remaining two-thirds to A and B. A and B covenanted not to 
intermeddle with C in prosecuting the litigation, that they would 
render him all possible assistance, and that the power of attorney 
given by them to C should be irrevocable so long as he prosecuted 
the litigation and paid the monthly allowance of Rs. 150. It was 
pov however, that if B wished to devote all his time thereto, 

e might have the management of the litigation, but under the 
control of C; and that A and B might revoke the power of 
attorney on repayment to C of all money advanced by him with 
interest at 12 per cent.; and the sum of Rs. 2,000 by way of 
liquidated damages. A power was also reserved to A and B to 
compromise, but only with the consent of C, unless the sum to be 
received on the compromise should exceed the total amount of C's 
advances with interest at 12 per cent. 

In pursuance of this agreement a suit was instituted in the 
names of A and B against D and Æ to recover possession of the 
property. This suit was by the High Court decreed in the 
plaintiff's favor, bat was, on appeal, dismissed by the Privy Council 
with costa. While the suit was in the Court of first instance, D 
aud Æ applied to have C added asa party. This application was 
refused, and D and # did not appeal from that refusal. 

Pending the litigation, A and B brought a suit against D and 
E for wastlat, and obtained a decree. On the 2lat September A 
and B executed a memorandum of agreement, whereby C pur- 
chased all their rights in the two suits brought by them against D 
and E. Dand E now brought a suit against C, alleging that 
they had suffered loss and damage by the htigation instituted by 
A and B; that C was guilty of champerty and maintenance ; that 
the litigation was commenced and continued maliciously by C in the 
names of persons who had no legal or equitable right, and without 
reasonable or tpl cause; that the agreement of 17th July 
1867 was illegal and contrary to publie policy; that the litigation 
was carried on by C at his own expense and for his own benefit; 
and that C was the real mover in the proceedings and illegally 
used the procedure of the Court to the damage and injury of the 
plaintiffs. 

Held, in the Court below and on appeal, that there was reason- 
able and probable cause for the institution of the wastlat suit brought 
by A and B against D and Æ. 

Held by Macrusnson, J.—That the agreement of July 1867 was 
legal and as peony public policy, as also were the subsequent 
institution and maintaining of the suit against D and & by C: 
and that the plaintiffs were entitled to recover from C the loss 
they had sustained by reason of the suits which he (substantially 
only for his own benefit) had maintained against them. 

eld on appeal (reversing the decision of the Court below), that 
the suit was not maintainable, The English Statutes with regard 
to champerty and maintenance do not apply to India. In England 
champerty and maintenance were offences punishable by the Com- 
mon Law; and the ground on which an action is allowed in 
England,—viz., that C had been guilty of an offence by which 
the plaintiff had suffered damage,—does not exist in India. The 
only ground on which agreements which savour of champerty or 
maintenance are held to be void in this country is that they are 
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contrary to public policy. pits that the ‘agreement of July 
1867 was a valid one, and that C did thereby acquire an interest 
in the subject-matter of the suit, and supplied the means of carry- 
ing it on, such acts did not entitle the plaintiffs to maintain the 
present suit, or to recover against C the costs of the former suit. 
C ought to have been made a co-plaintiff with A and B in the 
former suit, or he ought to have been called upon to give security 
for the costs of that suit. 
` Caunperxant Mooxgssex v. Ramooomar Koonpu « 630 


CHAMPERTY AND MAINTENANOE— Operation of Conveyance 
pendente lite—Proof of Deed of Permission to adopt—Acquiescence ] 
N, claiming to be entitled to certain real and personal property as 
heir of one J, brought a suit under Act XIX of 184] to obtain- 
ee thereof; and, in order to provide funds to carry on the 
itigation, executed an tkrarnama, whereby he purported to relin- 
quish and convey to one K a moiety of his right, title and interest 
in the property, in consideration of the sum of Rs. 50, K agreeing 
to take all proper steps, and to defray all expenses necessary for 
the recovery of the property, which was valued in the thrarnama 
at Rs. 75,000. K, accordingly, carried on the suit and incurred 
costs to the extent of Rs. 1;700, but the suit was ultimately dis- 
missed, The property was afterwards taken possession of b7 the 
Court of Wards on behalf of one S, who claimed under an alleged 
adoption by one A, the person last in possession. Thereafter K 
sold his interest under the thkrarnama, which he valued at 
Rs. 2,18,000, to the plaintiff for the sum of Rs. 1,700. In a suit 
brought against the Court of Wards as representing 8, for. the 
recovery of a moiety. of the property or ita value, in which N 
refused to join as plaintiff and was made a defendant, Held that the 
suit was not maintainable; the conveyance by N to K did not 
operate as a present transfer of the property, but only as an agree- 
ment to transfer it on conditions which were never fulfilled; the 
plaintiff was not entitled to recover as against S, who was no party 
// to the deed. Held also that the transaction was void as being 
wy contrary to public policy, and one to which effect ought not to be 
given by the Court. 
‘ ‘Tara Soonpsrexs Coownurain v. Tara OoLLECTOR or Mrusr- 


sINGH sis ies des see iè we 495 
—— Unconscionable Agreement. 
Sasika Asen Hossein v. Latta RAMSABAN hee 516 note 
CUARGE, ALTERNATIVE ... isi saa a oe 324 
See ALTERNATIVE CHARGE. 
CIVIL COURT, JURISDICTION OF . eee is vee 118 
See SETTLEMENT BUIT TO ser ASIDE. 
CLAIM, PROOF OF ... vee see ‘App. 2 


See Insonvent Act, 8, 40, 


COLLUSION AND FRAUD, SUIT TO SET ASIDE DECREE ON 
GROUND OF _.... ae = see sus App. 11 
See SPECIAL APPRAL. 


COMMITMENT BY MAGISTRATE ... 
See Eurorsan Barrisa SoLDIER. 
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COMPEN SATION, AMOUNT-OF 


See LAND Aanias Aor Ro oF 1870), as. 24, 29, 30, 
. 84 &.3 
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FOR IMPROVEMENT BY TENANT 417 note 


See LANDLORD AND T'RNANT. 


COMPROMISE, DEED OF 
See Caves oF Aorton. . 


CONFIBOATION OF REBELS PROPERTY 
See Lnarrarion. 


one z eee sao 


CONSENT BY ZEMINDAR TO TRANSFER BY RYOT 281 note l 


, See -Rieur oF Occupancy. 














oto MARRIAGE ... oie we +. 160, 168 note 
See Manomepan Law. 
CONSEQUENTIAL RELIEF .. 427 
-» See Oxvs PronanDr. 2 ares 
CONSTRUCTION ‘OF BILL OF LADIN G ii es we 394 
; See Bux or Lape. ix 
SEE: : 
—_—__---—________- DEED ... dae? i a e.. 285 
i See Hry Law. ° yoz 
: MORTGAGE-DEED ... . 206 
a Moiraadu Duen. : ‘ 3 kaote 
pate -STATUTES OF LIMITATION :. ° 5. 177 
See Act XIV or 1859, s. 1, on. 15. 
CONTRACT ACT (IX of 1872) 8. 23 na -© mme a. App. 42” 
See Hixpv Law. 
pet BREACH OF ree eee eee . A 7 App. 2 
‘See Tnsorvant Aor, s. 40. i a 
OF MARRIAGH, BREACH OF a Sikes ' App. 84 
See FRAUDULENT  ÅBPRESENTATION. fos 
TO GIVE SON IN CONSIDERATION OF AN- 
NUAL ALLOWANCHA See sis App. 42 
See Hixnv Law. u 5 
CONTRADICTORY STATEMENTS .. A ... 324; 825 note 
$ . See ALTERNATIVE Cuanan, “See ÅLTBRNATIVE FINDING. , 
CONTRIBUTION "See sas sé sas eee we 440 
.-' See Sur-orr. i a 
CONVEYANCE PENDENTE LITE, OPERATION OF.. - - se 495 
_ See OHAMPERTY AND MAINTENANCE. Set oleh nA 
00-SHARERS “ss vis ii ies toe 440 


i? See Szr-orr. 
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COSTS ae ate 189; 198; 245 note; 489; App.12; App 44 
See Lanp Acquiiirion Acr (X or 1870), s. 35. See 
Lanpiorp anp Trnant. See VABIANCE BETWEEN 
A Preanine anp Proor. See Sur-orr, See Cause or 
F Action, See Execution or DECREB. 


—— OF TRUSTHES ies eek s. iea . 383 
See Huspaxnp anD Wree. 


——, SECURITY FOR, BY PERSON NOT PARTY TO SUIT 630 
See OHAMPEBRTY AND MAINTENANCE. 


COURT FEES AOT (VOI or 1870), Som. I, No. 11—Letters of 
Administration — Doubtful Debt—Fmannal Notification No. 2025.} 
The uncertainty of recovering a debt due to the estate of a deceased 
person is not a sufficient ground for a proportionate reduction of 
the fee payable in respect of letters of administration to such 


estate. - : 
In ras Goons or BRAKE ove eos oe App. 24, 
-———-, MEANING OF ` ag wat eo ee. . App. 40 
See Ormar Pzocepuzs Oops (Acr X or 1872), ss, 436 
& 436. 
— OF WARDS ... z T ai ii _ App. 14 


See CAUSE or Acrion. 


CREDITORS, NOTICE TO .. ate ove oe App. 25 
; See Insouyvant Acrt (11 & 12 Vier., o. 21), s. 9. 


CRIME COMMITTED AT A PLACE MORE THAN 120 MILES 


_ FROM CALCUTTA ae ay sie a wee 474 
: See Eurorzan Berrian Soiprer. 
CRIMINAL MISAPPROPRIATION BY PARTNER... oe. 807 


See Penau Cone (Acr XLV or 1860), s. 405., 


———-——- PROCEDURE CODE (Acr XXY or 1861), 5.881 325 note 
A See ALTERNATIVE FINDING. 


(Acr X or 1872), s. 88 
See Europran Berrisn Souprar. 
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— , 5, 67, Tllustra- 
tion (a) — Penal Code (Act XLV of 1860), 88. 499 § 603.) 
Where an offence was alleged to have been committed du- 
‘ring a journey from Bombay to Oalcutte, and was in fact com- 
mitted between Bombey and Allahabad, at which latter place the 
complainant and the person by whom the offence was alleged to 
have been committed separated and proceeded to Calcutta by 
different’ trains,—Held, that the Magistrate of Howrah had no 
jurisdiction to try the charge. To bring the matter within his 
jurisdiction, the journey should have been continuous from one 
terminus to the other without any interruption by either party. 
Queasy v. PIRAN ... w o e App. 4 


~ : s 8. 263 — Vera 
dict of Jury when to be set aside, 
Qursn v. Buas BAGDI ... eee ane oo App. 91 
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CRIMINAL PROCEDURE CODE (Acr X or 1872), 8, 263— Verdict $ 
of Jury when to be set estde—DMurder—Msanty. 
` Quxen v. Nosin Caunper BANERJEE isa tee App. 20 
— — ——, 8, 280— Mur- 
der— Enhancement of Punishment. 
QUEEN v. Sorrizuppi PALWAR ... sete ws App. 23 


en eS RS See ae 





, 88. 435 & 436— 
Registration Act (Act VIII of 1871), 8. 82— Evidence 
Act (I of 1872), 8. 8—Sub-Registrar— Offence committed during 
a Judicwl Proceeding — Meaning of Word “Court -Penal Code, 
s. 228.] A was charged before an Assistant Magistrate by a Bub- 
Registrar with having committed an offence under s. 228 of the 
Penal Code, and fined. Held, that the Sub-Registrar should have 
tried the matter’ himself under ss. 435 and 436 of the Criminal. 
Procedure Code, and as the Magistrate acted without jurisdiction, 
the order must be quashed. 

By s. 82 of the Registration Act a Sub-Registrar is a public 
officer, and proceedings before him are judicial proceedings within 
the meaning of 8, 228 of the Penal Code, and as he is legally 
authorized to take evidence, he is a “ Court” as defined by the Evl- 








dence Act, s. 3. ; ; 
Is THE MATTER OF THE PETITION or BARDHARI LAL App. 40 
—— = —______ -——,, 5. 455 & Scu 
meet a eae aso. one one oa ww. 324 
See ALTERNATIVE CHARGE. 
CROSS-DECREES ... z ih as ste a 489 
Ses BBT-OFF. 
CUSTOM ... ae ae oes Sse a 284 note 
See RIGHT or Occupancy, 
DAMAGES ‘ae ae one s. A App. 84 
See FRAUDULENT REPRESENTATION. , 
———, UNLIQUIDATED one ove tes App. 2 
See INSOLVENT Act, 8. 40. : 
DEBT, DOUBTFUL . ise ase ae ee App. 24 
See Court Fars Acr (VIE or 1870), Sca. I, No. 11. 
“DECLARATORY DECREE - 109; 427 


See JURISDICTION, MATRIMONIAL. See Onus PROBANDI. 








Suttio set aside Adoption—Reversioner. 
Raxt Beoumomoygen v. Rasa Anund Laru Ror 225 note 


a — Suito set aside Deed-— Aci VIII of 
1859, s. 15—Cause of Action—leversioner.] A Hindu died, 
leaving a widow, two daughters R and P, and a grandson B by his 
daughter Æ. The widow took possession of the estate and execut- 
ed an thrarnama, wherein, after reciting that she was in possession- 
“ without the co-parcenary of any one,” she declared that “B, the 
grandson of me the declarant, ia the heir of my late husband andof , 
me the declarant,” and that all the property was ‘ the right of B 
as aforesaid,” and continued:—* During the life of me the: decla- 
rant I am in possession without the co-shareship of any one, and 
will continue to be s0; after my death B will get possession of the 
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whole of the moveable and*immoveable properties appertaining to 
the estate of my late husband. No one else has the right or 
demand to the same; therefore these words have been written and 
iven as an thrarnama that it may be of use when occasion arises.” 
Dade the ikrarnama proceedings were completed for mutation of 
names in favor of B. Subsequently to the execution of the ikrar- 
nama, P gave birth to the plaintif, and shortly afterwards died. 
The plaintif, on attaining his majority, and during the life of tle 
widow and R, brought a suit against B to have the ikrarnama set 
aside, and declared void as against him, and for a declaration of his 
right toa moiety of the estate of his grandfather on the death of 

the widow, Held that he had no cause of action. 
Bsuary Lani Momugwar v, Manno Lart SHIR Grawan ... 222 


‘DECREE, APPLICATION TO SET ASIDE ... oe we 214 


See Bencar Act IIL or 1870, 88, 3 & 5. 


——_-——, ASSIGNMENT OF sea waa TU wane .. 489 
See BET-OFF. . 


—_———, TRANSFER OF 216 note, 217 note; 214; App. 27, App. 30 
See Bencar Acr DOI of 1870. See Buwaan Act lI or 
1870, s3. 3 & 6. See Exgourion or DECREE. 


DEED, CONSTRUCTION OF aes die ane .. 235 
See Hrspu Law. 


=——, EXECUTION OF, BY PARDANASHIN LADY .. 427 
See Onus Pronanpt. 


—— OF COMPROMISE ... ade eee ce ee 312 
See Cause or AcrIon. 

—_———- PERMISSION TO ADOPT 4 “ud os 495 
See Coamprety AND MAINTENANOR. 

~———-, SUIT TO SET ASIDE ` a see ai 222; 427 
See DroranaToesx Decrees, See Oxus Prosanni. 

DEPOSIT ... ae yee wee see sae we 142 
See PARTIES, , > 

——- — TO PROTECT UNDER-TENURE cag s... 146 
See LANDLORD AND TENANT. 

DIFFERENCE BETWEEN JUDGE AND ASSESSORS ... 800 
See LAND Acquisition Acr (X or 1870), sa, 24, 29, 30, 

34, & 35. 

DISCHARGE vad see sas iis iis +» 268 
See ÅRBEEST IN Execution or DEORBE. 

DISMISSAL OF SUIT, FOR MULTIFARIOUSNESS App. 37 


See Act VIII or 1859, s. 2, 


DISTRIBUTIVE SHARE UNDER INTESTACY, SUIT -FOR... 142 
` See PARTIES. i 


DISTRICT JUDGE ... aes oe oo je 
See Lano Acquistrion Acr (X or 1870), s. 36. 
See BexeaL Acr VIII or 1869, s. 102. 


189; 376 
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DIVORCE ACT (IV or 1869), a8.4&18 ® „n on we 109 
Ses JURISDICTION, MATRIMONIAL. 


DOUBTFUL DEBT... ws vee sve ia 
See Court Feres Aor or 1870) Som. I, No. 11. 


EJECTMENT ses m ... 150 note, 406 note, 417 note 
See LANDLORD AND Tenant. 


ENHANCEMENT OF RENT re ast see 200 note 
See REMAND. See Rent, ENHANCEMENT or. , 


PUNISHMENT ss oes App. 28 
See Cemar Proospurs Oops (Acr X or 1872), s. 280. 


ESTOPPEL... ee ise ie Sart dae 812; 394 
See Causs or Action. See Bur or Lanrsa. 


EUROPEAN BRITISH SOLDIGR—Commitment by Magistrate— 

. Crime committed at a-Place more than 120 miles from Caleutta— 
Jurwdiction— Powers of the Indian Legislature—Regulations XX 
of 1825 and XILI of 1883—4 Geo. IV, c. 81—Criminal Procedure 
Code ( Act X of 1872), $. 33.] A British-born.Buropean soldier in 
aregiment statfoned at Hazareebagh was committed by the Deputy 
Commissioner of that place to the High Court on a charge of the 
murder of a comrade, Upon an application to have the commitment 
quashed and the prisoner handed over to the Military Authorities 
in accordance with Regulation XX of 18265, it was held that the 
provisions of ation XX of 1826 as to the course to be taken 
in dealing With European British subjects who have committed 
offences were’rescinded in Hazareebagh by Regulation XII of 1833, 
8. 3, as being rules for the administration of criminal justice within 
the meaning of that section. Assuming the Regulation was in 
force, Held that, 4 Geo. IV, c. 81, and Regulation XX of 1825, 
though they gave jurisdiction to the Military Authorities in certain 
cases, did not whollfY exclude the jurisdiction of the Civil as 
opposed to the Military Courts, and that inasmuch as the proceed- 
ings before the Deputy Commissioner had been taken at the 
request of the Military Authorities and assented to by them, such 
proceedings were not void, and the commitment was valid. 

QUEEN v. JACKSON a a e ses we 474 


EVIDENCE see .. eee ane nee ane App. 33 
See Strane Acr (XVIII or 1869), 8 28.° 
eee AOT (I OF 1872), 83 case ads ne App. 40 
See Criminar Proospurs Cope (Acr X or 1872), s8. 435 
& 436. 
omnes, FALSE ie 4 bs .. 324; 325 note 
See ALTERNATIVE ÜHARGE. See AvTERNATIVE FINDING. 
EXECUTION OF DECREB.., ite “es 268; App. 1 
See ARREST IN Exzovrion. See Sproran APPEAL. 
Limitation—Act XIV of 1859, s. 20— 
Bona fides.) In judging of the bona fides of proceedings to ob- 
tain execution of a decree, the whole course of those proceedings 
must be regarded. The fact that eine amo delays have occurred 
during the proceedings in execution of the decree, or that some of 
the proceedings were ineffectual, is not necessarily evidence of a 
want of bona fides. 
Benopsram BEN v. Brosanpro Nazar Ror one ow 169 


‘App. 24 
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EXECUTION OF DECREE—Mesne Profits — Costs—Interest.` : 
Quxrupas Rat v. STEPHENS s eae Mee App. 44 


—— a Tramafer of Decree — Jurisdiction— 
Appeal—Limitation—Act VIII of 1859, s. 284.] An order passed 
by a Court to which a decree has been transferred for execution is 
not open to appeal, unless the order has been made in the course of i 
the actual execution of the transferred decree. 

The Court to which a decree has been transferred can take cog- 
nizance of a question of limitation, but the question must be one 
arising from facts which are legitimately before the Court in the 
course of execution, and not a matter of limitation arising antece- .- - - 
dent to transfer. fire TUA ` 

Quere.—Whether, where a decree has been transferred to the, 
Munsif’s Court for execution, an appeal will lie to the Judge from + 
the Munsif’s order in the matter of the execution P 

In THE MATTER oF THE Petition or Sumar Das App. 27, 


Limitation—Act VIII of 1859, 8. 284.] The transfer of a decree 

from one Court to another under s. 284 and the following sections 

of the Civil Procedure Code'does not give the latter Court a juris- 

diction to entertain and determine any question with regard to ` 

limitation or otherwise which arose between the parties antecedent 

to the date of transfer. : ; : i 
LorrorLan v. Kisar CHAND ... sad an App 30 


, SUIT FOR MONEY PAID IN App. 17 


See Money PAID IN Execution or Deorsa. 
; S 


EXECUTION-SALE— Defaultng Purchaser—Resale—Act VIII of i 
1859, s. 254.] In execution of a decree certain property of the r 
judgment-debtor was ‘attached and put up for sale,and portion . 
thereof was knocked down to a purchaser for.a sum sufficient 
to satisfy the decree. The purchaser, however, having made ; 
default in payment of the purchase-money, the property was ) 

in put up for sale, and the portion previously sold was pur-, > 
c by the decree-holder at a price less than the amount bid , 
for it at the former sale: Held, that the decree-holder.was not i 
debarred by what took place at the former sale from proceeding’ ` 
to satisfy, his decree by sale of other portions of the ateached 
property than that originally sold. ” ak 

Kueropa Mayr Dasr v. Gonam ABARDARI‘/ p. aa 114 


n ‘ 





_——— ea 


—_———_————, ORDER CONFIRMING! "A" ros 7 


See APPBAL TO Pervy Couxcin. `- 


FALSE EVIDENCE... a ar wis 8245 325 noto _ - 


See ALTRENATIVS CHARGE., See ALTERNATIVE, FINDING, 


FATHER; APOSTATH a aur. ag hg 160 
See Manomepan Law. ' Crys cams $ 


FINANCIAL NOTIFICATION NO. 2025 ` "App. %47 


See Covzr Fees Acr (VII or 1870), Sons 1, N o. in , 


FINDING, ALTERNATIVE e ° us 17 TT oie B24; 825 note 
See ÀLTEENATIVE ÜHAEGB: See ALTERNATIVE Foma. i 


FORECLOSURE IN CENTRAL PROVINCES © as sa 205- 
. See MORTGAGE Dern, CONSTRUCTION. OF, ‘. "a4 


1 
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Page 
FORFEITURE ae E t in . 274, 279 note 
. See Riaur o£ Occupancy. 
—— OF REBEL’S PROPERTY ave sig we 292 
See LIMITATION. 
ee — ———~ WIDOW'S ESTATE iva a sis 1 
See Hpo Law. . 


FRAUD ... ie ae wes sae s. 150 note; 609 
See LANDLORD AnD Tenant. See CHAMPESTY AND 
MAINTENANCE. N 
-——— AND COLLUSION, SUIT TO SET ASIDE DECREE 
, ON GROUND OF Saa ss a oe App. ll 


See SPECIAL APPEAL. 


FRAUDULENT REMOVAL OF PROPERTY BY PARTNER 
808 note 
See Panar Cong (Aor XLY or 1860), s. 424. : 


.REPRESENTATION—Coniract of Marriage, 
Breach of—Damages—Marriage Presents, Suit to recover Value 
of.) A entered into a contract with B for the marriage of his 
daughter C. The marriage was duly performed, but C was never 
sent to the house of B, and B thereupon instituted a suit to 
compel C to live with him; but the suit was dismissed on the 
ground that the marriage was invalid, it being found that C was 
of age at the time of the marriage, and that her consent was not 
given. In a suit brought by B against A to recover as damages . 

- the value of certain presents he alleged he had made to C's. family 
in consideration of the marriage, Held, that the plaintiff was not 
entitled to recover, unless he could show feundulent representa~ 
tions on the part of the defendant in consequence of which he was 
induced to contract, the marriage and incur the expenses sought to , 
FeS rets The case was remanded for the trial of the issue of 

a i 
AsaaR ALI CHOWDHRY v. MAHABHAT ÅLI vee App. 34 


GENERAL RULES 78 TO 81 UNDER THE BANKRUPTCY 
AOT, 1869 us wee bas aes sis App. 9 
See Ixsorvenr Act, s. 40. 


GHATWAL—Resumption—Mukarrari_ Istimrari- Auction- Purchaser 
, —Reg. XLIV of 17983—Enhancement of Rent—Refund of Reve- 
nue.| Where, prior to the permanent settlement, grants of land 
had been made on ghatwali tenure at a fixed rent, and the Govern- 
ment subsequently dispensed with the performance of the ghatwali, 
services on the part of the zemindar,—Held, in a suit by the 
zemindar to resume the ‘lands, that as long as the ghatwals were 
willing and able to perform the services, the zemiadar had no right 
to put an end to the tenure on the ground that the services were 
no longer required. 
Quere—Whether, in the absence of any e, the words 
“mukarrart isimrari” mean permanent during the life of the 
grantee, or permanent as regards hereditary descent P 
‘A purchaser at a sale for, arreara of Government revenue is not 
entitled under Reg. XLIV of 1793 to cancel a ghatwali tenure 
created subsequently to the permanent settlement. ae 
Quere.—W hether be would be entitled to enhance the rent? 


paano 
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Where lands granted on g\atwali tenure were, in accordance with 
a decision of the Special Commissioner, resumed by Government, 
who made a settlement with the ghatwals, under which the latter 
continued to pay to the Government half the sum assessed as 
revenue, reserving the other half to themselves, and the resump- 
tion proceedings were subsequently reversed by the Privy Council, 
— Held, that the ghatwals were entitled to a refund of the sum paid 
by them to Government, less the sum which the zemindar ought to 
have received from them for rent during the time they had paid to 
Government. 


Rasa Linananp Since Banapur v. Toaxkur MUNORUNJUN 
” Soren. 


THaxur Munorunsun Sınan v. Raza Livananp Ninon BA- 
HADUR cee ats ee sie ave 7 


GOVERNMENT PROMISSORY NOTE—Renewal—Loss of Nego- 
tiability by Note becoming covered with Endorsements —“ Allonge” 
—Htmdu Widow.] Ina suit by a Hindu widow as the holder and 
last endorsee of a Government promissory note of the 54 per cent. 
Joan, 1859-60, to enforce renewal of the note, it appeared that, in 
the advertisement of the loan in the Gazeite, it was stated that 
“ the practice and rules heretofore in use in regard to the renewal, 
&c., of promissory notes will be adhered to in respect of the pro- 
missory notes of this loan;” that it was the practice of the Govern- 
ment to insist on the production of the promissory note when the 
interest due on it was applied for, and to endorse the payment of 
such interest on the back of the note; that the note of which 
renewal was sought had in consequence become so covered with 
endorsements that a slip of paper had been attached to it by the 
Government for the purpose of allowing further endorsements on 
payment of interest to be made; and that in consequence of having 
this paper attached, and being covered with endorsements, the note 
was practically unnegotiable. The defence was that the Govern- 
ment had a discretion as to granting or refusing renewal, and had, 
on objection made by the reversioners, exercised that discretion in 
refusing to renew the note. The lower Court dismissed the suit on 
the ground that the plaintiff had failed to show any legal right to 
renewal against the Government Held on appeal that the practice 
of insisting on endorsement of payment of interest on the note as 
a preliminary to receipt of interest thereon having rendered it 
prca unnegotiable, the Government were bound to renew 

e note. 


Monmourmres Desi v. Toe NECRETARY or STATE aa 


Page 


124 


GUARDIAN Sas ; eke aes nae 168 note 


See Manosmgpan Law. 


HABEAS CORPUS ... ise ie sis sie des 
See MAHOMEDAN Law. 


BINDU LAW as 
See LIMITATION. 


Adoption after Payment of Price—Contract to give 
Son in Consideration of an annual Allowance-~Contract Act (IX 
of 1872), s.28.] An adoption of a son after payment of price is 
not recognized in the present, the Kak Yuga. The only adoption 





445 


XX 
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now recognized is that of the daltaka son,or son given. A con- 
tract to give a son in adoption, in consideration of an annual 
allowance to the natural parents, is void under s, 28 of Act IX of 
1872, inasmuch as the contract, if carried out, would involve an 
injury to the person and property of the adopted son, and would 
defeat the provisions of the Hindu law. x 
Esman Kishor Acnarsez OCnowpury v. Hanis CHAND: 


Page 


CHOWDHEY ... ase sés ses a App. 42 


HINDU LAW—Joint Estate—Impartibility—Partition.] A custom 








of impartibility must be strictly proved in order to control the 
operation of the ordinary Hindu law of succession. The fact that 
an estate has not been partitioned for six or seven generations does 
not deprive the members of the family to which it jointly belongs 
of their right to partition. 

THaxur Dourryao Swan v. Toaxur Dart BGE ... 


—— Partition— Construction of Deed.] In 
all cases of division of joint property, not carried out by a partition 
by metes and bounds, the question whether the status of the family 
has been thereby altered is a question of intention of the parties, 
to be inferred from the instruments which they have executed and 
the acts which they have done to effect such division. 

An thrarnama, which did not recite a previous status of indivi- 
sion, and did not in terms declare that the parties thereto should 
thenceforth be an undivided family, was construed nevertheless to 
mean that the parties would thenceforth hold and enjoy the pro- 
perty, which was the subject of it, in severalty. 

Doorea Persan v. Mussamut Konnun Koowazr „e ove 


Sudra Adoption. Among Sudras in Bengal, no cere- 
monies, in addition to the giving and taking of the child, are 
necessary to constitute a valid adoption. 

Brari Lan MULLICK v. Inpramant CoowpHRain on 





—: 





Widows Estate, Forfeiture of —Unchastity during 


ees 


Widowhood.| Held (Kump, GQuover, and Mrrrer, JJ., dissenting 
under the Hindu Jaw as administered in the Bengal school, a 
widow, who has once inherited the estate of her husband, is not 
liable to forfeit that estate by reason of her subsequent unchastity. 
Per Kemr, Grover, and Mrrrer, JJ., contra. 
Kary Korrrany v. MONEERAM KOLITA se ave oes 


See Urspu Law. See Goveansent Promissory Nora. 


HUSBAND AND WIFE ees tee m so ni 





See Manomepan Law. 


Married Woman, Liability of—Separate 
Estate —Restraint on Anticipation—Succession Act (X of 1866), 
8. 4— Married Women’s Property Act (III of 1874), 8. 8— Costs 
of Trustees.) In a suit against a husband and wife, and the 
trustees of the wife’s marriage settlement on two joint and several 
promissory notes given by the husband and wife after their mar- 
riage, but before the passing of the Married Women’s Property 
Act of 1874), the plaintiff sought to render liable property 
settled on the marriage upon the wife for her separate use without 
power of anticipation? ‘Ihe marriage was contracted after the 
passing of the Indian Succession Act, 








neon, 


WIDOW w : 1; 


165 


235 


401 


1 
359 


160 
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Held, that s. 4 of that åct did not prevent the operation of the 
clause in the marriage settlement in restraint of anticipation. 

Held further, thats. 8 of the Married Women’s Property Act, 
1874, does not apply to contracts made before the passing of the 
Act. í 

Semble per Covos, C.J.—If the contract had been made after 
that Act came into operation, the plaintiff would have had a remedy 
against the wife’s separate estate notwithstanding the clause restrain- 
ing anticipation. 

Perens v. MANUK ore we 


í 


io oaa sa ... 383 


ILLEGQGITIMACY „œ ove Sse ove ass oe 182. 
See Mawomepan Law. 


IMMOVEABLE PROPERTY — Toda Giras, Hak — Limitation— 
Act XIV of 1859, s. 1, cls. 12 § 16.] The expression “ immove- 
able property” in Act XIV of 1859, s. 1, cl. 12, must not be 
construed as identical with “ lands or houses.” It comprehends all 
that would be real property according to English law, and possibly 
more. 

A tota giras hak being a right to receive an annual payment, the 
liability for which is not a mere personal liability, but one which 
attaches to the mamdar into whosoever hands the village may 
pass, is “an interest in immoveable property” within the meaning , 
of cl. 12, s. 1, Act XIV of 1859. 

The applicability of the particular sections of Act XIV of 1859 
must be determined by the nature of the thing sued for, and not 
by the status, race, character, or religion of the parties to the suit. 

MAHARANA FUTTEHBANGJI JASWANTSANGJI v. Desar KULLIAN- 
BAIJI HAKOOMUTRAIII Sas see wee we 254 


IMPARTIBILITY ... aes eae sie sé we. 165 
See Hixpv Law. 


IMPARTIBLE ESTATE wee wes ae bee we 445 
` See LIMITATION. 


IMPROVEMENT BY TENANT, COMPENSATION FOR 417 note 
See LANDLORD AND TENANT. 


INCUMBRANCE sis sce a se ies -» 198 
See LANDLORD AND TENANT. 

INDIAN LEGISLATURE, POWERS OF ase ws we 474 
See Eurorean BRITISH SOLDIER. 

INFANT, MARRIAGE OF ... ibe “es .. 160, 168 note 
See Manomupan Law. 

INSANITY ... wee App. 20 


See Cama Procupure Cope (Act X OF 1872), s. 263. 


INSOLVENT ACT (11 & 12 Vicr., 0. 21), 3. 9—Revocation of Adju- 
dication— Notice to Creditors—Praciice. , 
Is roa MATTER OF RAJNARAYAN PaL one App. 25 


— , 3. 40—32 & 33 Vict., 
c. 71 (The Bankruptcy Act, 1869), 8. 31— Proof of Claim—Breach 

of Contract—Unliquidated Damages. ; 
THE MATTER or OMERTOLOLL Daw a. tae App. 2 





—_— 
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i , Page 
INSOLVENT ACT (11 & 12 Vicr., c 21), 8. 40—Sale of Merwaged 
Property—32 § 33 Vict., c. 71 (The Bankruptcy Act, 1869)—Ge- 
' neral Rules 78 to 81. 
_ Ix rus Marrer or Howarp Broruens ... wae App. 9 
INTEREST.... . : gi es App. 44 


See Exroution or Decree. 


INTESTACY SUIT FOR DISTRIBUTIVE SHARE UNDER ...., 142 


See. PARTIES. 7 As . 
f See VARIANCE BETWEBN PLEADING AND PROOF. 
JOINT ESTATE °... ass sès sis sae 155, 235: 
See Hindy Law. 


JUDGE AND ASSESSORS, DIFFERENOE BETWEEN aes 300 
See Lanp Acquisition Act (K ox 1870), s8. 24, 29, 80, - 
34 & 35. 
JUDICIAL PROCEEDINGS, OFFENCE COMMITTED DUR- 
ING T iis. Tais ess .. ` App. 40 
See Cremar Proospurr Cone (Aor X oF 1872), ss. 435 
& 436. ‘ 
JURISDICTION, 91, 461; 214, 215 note, 217 note ; 474; 489 >App. 27, 
` App. 30 


See Oauss or Action. See Bewaar Acr III or 1870. _' 
See European Berrien SoLDIsR. See BET-oFF. See 


Exeourion oP DECRBE. 


= ——Act X of 1859, s. 162— Beng. Act VI of 1862, . 
8. 20—Suii for Rent.} Under s. 20 of Bengal Act VI of 1862, 
suits under that Act, og under Act X of 1859, must be instituted 
in the Revenue Office of a subdivision of a district where there is 
a subdivision, and not in the Revenue Office of the district. ° ` 

But where a suit has been brought in the Revenue Office of the 
district where there is a subdivision, and has been referred by the 
Collector to another Deputy Collector, the decree is not absolutely 
void for want of jurisdiction, but only voidable at the instance of 
the defendant, ` 

MACKINTOSH v. KAgmrNaTH Biswas one e . 433 


——, MATRIMONIAL—Divorce Aot (IV of 1869), 
83. 4 & 18—Act VILI of 1859, 8. 15—Declaratory Decree—Invahad 
Marriage—Nullity.] The High Court cannot entertain a suit of , 
a matrimonial nature otherwise than as provided by the Indian 
Divorce Act; and therefore has no jurisdiction to make a decree 
of nullity on the ground that the marriage was invalid. -- 
Semble.—A marriage celebrated in accordance with the law of 
the domicile of the parties may be valid, although it would be in- — 
valid by the law of pole where the marriage wad celebrated. 











Gaspue (falsely called Gonsanves) v. GONSALVES ... .. 109 
—— OF CIVIL COURT ... si one .. 118 
See SATILÐMENT, SUIT TO SET ASIDE. a. 
KABULIAT, FAILURE TO PROVE ...  243,'245 note, 246 note 


itt See VARIANCE BETWHEN PLBADING AND PROOF. 
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LAND ACQUISITION ACT (X or 1870), ss. 24, 29, 30, 34, & 35— ' 

Appeal—Difference between Judge and Assessors—“ Amount o 

ompensation.”] The “amount of compensation” in s, 24, Act 

of 1870, must be taken to mean the whole amount of the award, 

and not the amount of the different items to be taken into consi- 

, eration separately under that section ; therefore, where the Judge 

differed wholly from one Assessor, and differed from the other 

Assessor in the amounts awarded for the different items, but 

agreed with him in the total amount awarded,—Held, there was 

not such a difference of opinion between the Judgeand both 

Assessors as to give aright of appeal from the Judge’s decision 
under 8. 35. 

ANANDAKRISHNA Bose v. VERNER ai eee eee 300 


—— —_—__ —_______—___—_, 8. 85—Appeal—* District 
Judge”— Officer specially appointed under Act X of 1870—Costs.] 
An appeal from the decision of a judicial officer appointed to exer- 
cise the functions of a Judge under Act X of 1870 within the - 
town of Calcutta lies to the High Court sitting to hear appeals - 
from decisions: by the Court in its original civil jurisdiction. 

The words “ District Judge” in s. 35, Act X of 1870, include 
the High Court in its appellate jurisdiction, and there is nothing 
in the definition of those words given in Act I of 1868, s. 2, cl. 12, 
opposed to this meaning. 

o appeal lies on a question of costs in n case under Act X of 
1870. this case the costs of the appeal were allowed by the 
High Oourt on scale 2. 


BAMASOONDEREE Dossee v. VERNER ake ta .. 189 


LANDLORD AND TENANT, 243, 244 note, 245 note, 246 note, -’ 
247 note; 423 note 
See VARIANCE BETWEEN PLEADING AND Proor. 
See Rieur or Occupancy. ‘ 





Non-registration — Madad Maash 
Paiki Jagir—Sale under Regulation VIII of 1819—Notice— 
„Pleading. ; 

Duonrur Sinas Roy BAHADOOR v. VILLAYET ALI ... 158 note 


——— ——__—_.____ Paini Talookh—Sule for Arrears of 
Rent—Ejectment— Tank— Under-tenure— Optimus Interpres Rerum 
Usus—DBeng. Act VIII of 1869.] The plaintiff, purchaser of a 
talook sold for arrears of rent under Regulation VIII of 1819, 
brought a suit for khas possession of a tank within the talook 
purchased by him, which had been held by the defendant and her , 
predecessors from a time anterior to the grant of the talook. - Held, ` 
that the relationship of landlord and tenant in which the parties 
stood did not prevent the application of the maxim optimus 
interpres rerum usus, and it was open to the defendant to show by 
evidence as to the nature of the enjoyment what the origin of the 
tenure really was; and it being shown that the interest in the tank 
had been frequently transferred during a period of more than sixty 
years without any change in the terms of the holding or the amount 
of rent paid, and that one of the transferees of the tank had been 
the owner of the talook in which it was, it was held that the 
plaintiff was not entitled to a decree for khas possession. 
Nmnwsgensa Boss v. Nistaninr Dasi owe oe 416 
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LANDLORD AND TENANT—Permissive Occupancy — Tank — 


Eyectment~Act X of 1859, s. 6—Compensaton for Improvement 
by Tenant. 
Appaito Cnaras Der v. Perse Das ss 417 











Purchaser of Tenure—Non-regis- 


tration—Arrears of Rent—Hjectment— Fraud. 





Buono Taninss Dassze v. Prosommo Moyes Dassse 150 


Reg. VIII of 1819—Assignee of 
Under-tenure—Non-registration—Arrears of Rent—Deposit to 
protect Under-tenyre—Set-off — Res judicata — Limitation] L 
and R, the holders of a patni estate, granted in- 1856 a darpatni 
lease to S at an annual rent, the lease stipulating that S should 
have full power of sale and gift, but should not sublet without the 
patnidar’s consent. The lease contained no stipulation for the 
registration of any vendee or donee. In 1860 S sold the darpatni 
lease to K, the deed of sale, which was duly registered, providing 
for mutation of names in the patnidar'’s books. No such mutation 
was ever effected by K, who was never recognized as their tenant 
by L and R, the rent of the darpatni being paid in the name of S. 
In 1864, the rent due from the patnidars being in arrear, the 
zemindar proceeded to sell the patni under Regulation VII of 
1819. Thereupon K, in order to protect his under-tenure, depo- 
sited in the Collectorate on 17th November 1864 a sum of 
money, on which the sale was stayed. K, being then in arrear in 
the payment of his darpatni rent, claimed to set off the amount 
deposited in the Collectorate against the rent due to Z and R. 
This L and R refused to allow, and they brought a suit in the 
Collector's Court against § and his sureties to recover the arrears 
of rent. In that suit K intervened, claiming the benefit of the 
set-off, to which however the High Court on 26th June 1866, on 
appeal, held that he was not entitled, the deposit being merely a 
voluntary payment by K. On 30th October 1867 K broapht a 
regular suit against S and Z and R to recover the amount of the 
deposit, and obtained a decree, but the decision was reversed on 
appeal and the suit dismissed for want of jurisdiction. On 6th 
June 1869 K filed his plaint in the proper Court. Held, that he 
was entitled i aren e amount apona by him in the Col- 
lectorate, and that the suit was not barred as being res judicata 
by the decision of 26th June 1868. me : 
Held also, that whether the period of three years under s. 1, cl. 9 
of Act XIV of 1869, or of atx years as provided by ol. 16, s. 1 of 
that Act, be the limitation applicable to such a suit, the suit was 
not barred, inasmuch as K was entitled to deduct the time during 
which he was bond fide prosecuting with due diligence a suit for 
the same purpose in a Court not having jurisdiction. 
Lucoxarmararn Mirrse v. Kuerrro Pan Swan Roy oes 
Sige alae etre ger, 
cls. 1 & 3—Sale of Patni—Rate of Rent—Incumbrance—Remand— 
Appellate Court, Powers of—Appeal— Objection taken on Appeal— 
Act VIII of 1859, 8. 351—Costs.] The grantor of a patni tenure 
who subsequently purchases the lands granted by him in patni 
at tho sale of the patni tenure does not revert ipso facio to the 
position he formely held as proprietor, and is not entitled to 
recover rent from the tenants at the rate he was receiving when he 
granted the patny without reference to the rents realized by the 
patni-holder in the interim. ` 
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A lower appellate Court is not competent to remand a case for 
a second decision except as provided by s. 351, Act VIII of 1869, 
and therefore has no power to remand a case when a Court of 
first instance has investigated the merits of the case and passed its 
judgment upon the evidence. 
the objection, that a case has been improperly remanded by the 
lower appellate Court, can be taken in special appeal from the 
deciee passed upon the remand, although a i appeal might 
have been preferred from the order of remand, but the appellants 
were held not entitled to their coats. 
Masoram Osma v. Rasa Nizatonzy Sman Deo se .. 198 
LEASE BY RYOT ... n soe bes aa 278 note 
See Riant oF Occupancy. 
LEGACY, SUIT FOR ss ove ae oe . 142 
Soe PARTIES, f 
LETTERS OF ADMINISTRATION ... zes sxs App. 24 
See Counr Faes Acr (VII or 1870), Sca. IL, No. 11. 
————_——- PATENT, 1868, cL. 12 wee eee ose eo. 9l 
See Causu OF AcTION. 
—, cn. 39 ose wee oes ew 108 
See Apprat to Privy Oouncin. 
LIMITATION ee «. 146; 169, App. 27, App. 80; 254; 312 


See LANDLORD AND TENANT. See EXECUTION or DECRE, 
See I3AIOVEABLE Property, See Cause or Action. 


Act XXV of 1857, 3. 9—Act IX of 1871, s. 1—Mi- 
nority, Disability arwing from—Confiscation of Rebels Property — 
Impartible Estate—Hindu Law—WMitakshara.| B S, the father of 
the plaintiff, who was in possession of av esfite in Loharduega, 
which had been granted to his ancestor by the Raja of Chota 
Nagpore, was, on the 10th December 1857, after proceedings taken 
under Act XXV of 1857, declared to be a rebel, and it was 
ordered that all his property should be forfeited to Government. 
On the 16th April 1858, B S, having been arrested, was tried and 
convicted on acharge of rebellion, and sentenced to death. The 
sentence was carried out on the 2lat April 1858, and an order was 
made on the, same day by the Deputy Commissioner for the con- 
fiscation of his property. On the Ist April 1872, a suit was 
instituted by the plaintiff, then a minor, to recover possession of 
the estate of his father B S. In his plaint he alleged that the 
estate was granted to the ancestor of B 5 for his maintenance, and 
was, by the terms of the grant, to devolve on the death of the 
original grantee on the nearest male heir, and so on in perpetuity ; 
and that no holder had any interest beyond his own life, and had 
no power of alienation. In his written statement it was alleged 
that the descent of the estate was governed by Mitakshara law, 
«modified by the usage and custom of the family, by which the estate 
was impartible and descendible, according to the law of primogeni- 
ture, on the male heirs of the original ntee; and that by the 
Mitakshara law so modified, the lain iff became on his birth co- 
owner with his father in the estate, and on his father's death 
became entitled to it, notwithstanding the sentence of confiscation 
pronounced against B S. 
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Held, on the case made by the plaint,’that the estate was not 
shown to be inalienable: the fact that the grant was for mainte- 
nance, and to the heirs male of the original grantee, would not 
render it so. 

Held, on the case made in the written statement, that the 
Mitakshara law did not apply to the case: that law, by which each 
son has by birth a property in the paternal or ancestral estate, ie 
inconsistent with the custom that the estate was impartible and 
descended to the eldest son. B S had such an interest in the 
estate as made it the subject of forfeiture under s. 3, Act XXV 
of 1857, and the plaintiff therefore did not, on the death of B S; 
become entitled to the estate. «= ° | o 

Held farther, that the suit not having been instituted : within one 
year from the seizure of the property, was barred by s. 9, 
Act XXV of 1887, notwithstanding its repeal by Act LX of 1871. 
There being no exception in Act X XV of 1857 in favor of infants, 
the plaintiff was not entitled to deduct the time during which he 
was under the disability of minority. 


Tuaxoor KAPILNAUTH BAHAI DEO v. GOVERNMENT s. 445 
LIMITATION—Act IX of 1859, 8. 20—Forfeiture of Rebels Pro- 

perty.) Certain property, in the actual possession of a rebel, was 
confiscated . by» the Gosarainent in 1858. Ina suit brought on Ist 
May 1865 to recover the property, it appeared that the plaintiffs 
were the sons and heirs of one M, who died in 1864, legally entitled 
to, though not in possession of, the property in question; that at 
the date of his death, and at the date of the confiscation, the plain- 
tiffs were minors, and that they came of age in 1861 and February 
1864, respectively. Held, that the suit not having been brought 
within one year from the date of the confiscation was barred by - 
s. 20, Act EX of 1859. { à 

There is no saving clause in Act IX of 1859 with respect to 
minors or parties undgr disability to sue, and such saving cannot 
be held to be implied upon any principle of equitable construction ; 
nor can the saving clauses, contained in the general Limitation 
Act, XIV of 1859, be imported into a special enactment. a 

Act IX of 1859 is plainly retrospective in its operation, and 
applies to claims to forfeited property which had been confiscated 
before its passing. 

Manomep Banapur Kuan v. Tos Connecron of BARELY. 292 





as , CONSTRUCTION OF STATUTES OF a WNT 
See Acr XIV or 1859, 8. 1, on. 15. 
MADAD MAASH PAIKIJAGIR, s, gee ae, , „163 note 


See LANDLORD AND TENANT. 


MAHOMEDAN LAW—Ilegitimacy—Acknowledgment of Brother- 
rood The plaintiff, E, and’ M were the illegitimate sons and 
daughter of B, n Mahomedan' woman. Æ died, and after his 
denth, the plaintiff sued his widow and M to recover his share of __ 
the property of B, which he claimed as co-heir of E. He relied 
upon a recital ina petition in which Æ, the plaintiff, and M, 

- describing themselves as the sons and daughter of -B, had prayed 
for a certificate under Act XX VII of 1860. Held; that this was 
not such an acknowledgment of the plaintiff by Æ as to constitute 
between them the status of full brotherhéod and heirahip by 
Mahomedan law. Piot we . t 
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Semble.—The acknowltdgment by one man of another as his 
brother is not by Mahomedan law valid, so as to be obligatory on 
the other heirs, but is binding against the acknowledger. 
Mirza Hiavr BAHADOOR v. Sangezaper BEGUM ... .. 182 


MAHOMEDAN LAW — Marriage of Infant — Consent — Apostate 
Father—Husband and Wife— voy of Wife—Habeas Corpus— 
Magistrate's Order under s. 31 of Beng. Act IV of 1866.) On 
an application for a writ of habeas corpus to bring before the Court 
M, a female infant, who was alleged to be in the unlawful custody, 
of S, a Mahomedan, it was stated that Af's father was a Jew by 
birth who had embraced the Mahomedan faith many years ago, but 
had since returned to the Jewish persuasion ; that her mother was 
a Mabomedan woman ; that she was detained by Son the allegation 
that she was married to him, but that the alleged marriage was 
invalid by reason of the want of consent of her father; and that. 
she was of the age of about nine years, and had not attained 
puberty : and a writ was thereupon granted. The return stated that 
MM being then about ten years of age, was married with the consent 
of her mother to S; that after the marriage M and her mother 
had lived with S until her mother at the instigation of the father 
had left the house of S taking M with her; that S had thereupon 
instituted a charge against the father and mother for enticing away 
and detaining M, on’which the Police’ Magistrate considered the 
marriage proved, and. ordered her to be delivered into the custod 
of S. The High Court refused to consider the custody ill 
and ordered the writ to be quashed. 

The consent of the father was not necessary to the marriage, he 
being an apostate frou the Mashomedan faith; this being so the 
consent of the mother was sufficient. ; 

- In rae Marrer or Manix Brat ase oes ws 160 


— Guardian. 
SHEIKH Karoo v. SHEIKH’ QURIBOOLLAH °.. s 163 note 














MAINTENANCE, ... ee Be a < ae. 495, 509, 530 
See CHAMPBRTY. 


' 1 


MALICIOUS PROCEDURE .. oe we Ale, ave .. 630 
See CHAMPERTY AND MAINTENANOB. g ee 


MANAGER APPOINTED BY COURT, OF WARDS, SUIT ON 
BEHALF OF DECEASED LUNATICS MSTATE BY App. 14 
See Cause OF AcTIon. g 


MARRIAGE CONTRACT, BREACH ÒF, ` a., © L. App. 34 
See Frauputext REPEB8SENTATION. 


re a. 109 


manaa INVALID a ran 
See JURISDICTION, MATRIMONIAL. 

c, NULLITY OF ... see ee ase ww. 109 
See JURISDICTION, Maremionra. : 

———_——— OF INFANT as ose -. 160, 163 note 


See Manomepan Law. 


PRESENTS, SUIT TO RECOVER VALUE OF App. 34 
See FRAUDULENT REPRESENTATION. 
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MARRIED WOMAN, LIABILITY OF Tai fue m.. 383 
See Husgrand anp Wirs. 
——— WOMEN’S PROPHRTY ACT (II or 1874), s 8 - oe 383 
See Huspanp ann Wire, 
MASTER, LIABILITY OF ... cue a ni . 394 
See Buu or LADING. 
MATRIMONIAL JURISDICTION... one Pe .. 109 
Sea JURISDICTION. 
MESNE PROFITS... dae dee ace ges App. 44 
See EXECUTION or Decren. ; 
MINORITY, DISABILITY ARISING FROM ... woe we 445 
See LIMITATION. ` i ea à 
MITAKSHARA ws, ee. BK te, wa 445 
See LIMITATION. - 
MONEY HAD AND RECEIVED we sei! aes App. 19 
See Monay PAID IN Exsourion or DECREE, Suit ror. 
———— PAID IN EXECUTION OF DECREE, SUIT FOR— 
Parties appearing on Decree not Parties to Sui—Money had and 
received—Suit cognizable by Small Cause Court—Act XI of 1866, 
8. 6. 
‘ Bamoxumarı Desi v, Surraraw Hazora... e App. 17 


MORTGAGE DEED, CONSTRUCTION OF —Bai-bil-wafa—Fore- 
closure ın the Central Provmees— Proprietorship — Settlement— Res 
judtcuta.] By a bond, dated 10th February 1857, a certain village 
was mortgaged by one G to the appellants and their father as 
security for a loan; the bond providing that, “if I fail to pay the 
money ag stipulated, J and my heirs shall without objection cause 
the settlement of the said zila to be made with you.” The 
interest of G in the village was described as that of a malguzar, 
and his proprietary right therein was declured by the Revenue 
Authorities shortly after the execution of the mortgage; but his 
payments of revenue being in arrear, the Board of Revenue 

ranted a lease of the village for ten years to the appellants’ 

ther. The moftgagees in a suit on the bond obtained the 
following decree on 3rd November 1860:—“ As the defendant 
acknowledges the plaintiffs’ claim, if is ordered that a decree be. 
given to the plaintiffs for principal and interest and costs against * 
the defendant and the mortgaged property.” In proceedings in 
the Civil Court taken under this decree, the mortgagees asked for” 
possession of the village, and obtained, on 47th July 1862, an 
order, in pursuance of which they were put in possession, an appeal 
by G being rejected. G took various steps to recover possession 
of the mortgaged property, or a declaration of his proprietary 
interest therein, but failed in his endeavours; an application for a 
grant of the proprietary right in the village, and an appeal from 
an order cancelling his potta, being rejected by the Revenue 
Authorities on 8th December 1864, and 27th July 1865, respec- - 
tively; and on 12th August 1867 G conveyed the village by deed 
of sale to the respondents. Ina suit brought by them to redeem _ 
the mortgage and obtain possession of the roperin ae 

. Held, the suit was not barred oy the order of the Civil Court of - 

17th July 1862, nor had the orders of the Revenue Officers of 
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8th December 1864 and 27th July 1865 effected such a transfer i 
of any right which G might have had to the appellants, as to 
render the sale to the respondents invalid. 

„Held also, that the effect of the bond was to create a simple 
mortgage, and not a conditional deed of sale; and that the pro- 
ceedings taken under the decree of 8rd November 1860, and the 
order made therein of 17th July 1862, by virtue of which the 
mortgagees obtained possession of the mortgaged property, did not 
operate so as to extinguish the right of redemption. 

The rule that a bat-bil-wafa does not become absolute upon 
breach of the condition as to payment, without proceedings for 
foreclosnre, obtains in the Central Provinces of India. 

QGoxuxposs v, KREPARAM ose oe 205 
MORTGAGE, -SALE OF PROPERTY UNDER ase App. 9' 
See Insotvent AOT, 8. 40. 
———--————, USUFRUCTUARY e aaa OT 
See Aor XIV or 1869, s. 1, ox. 15, 
MUKARRARI ISTIMRARI oes one até ow $124 
£ See QHATWAL, 
MULTIFARIOUSNESS, DISMISSAL OF SUIT FOR ... App. 37 
See Act VIIT'or 1859, 8. 2 bea iss w OR 
MURDER ... s ou das sss App. 20, App. 23 
See Carminan Procepurs Cops (Aor X or 1872), ss. 268 
& 280. i 
NEGLIGENCE z Fi ari Sae sis ee 394 
See Birr or Lapsa. i 
NEGOTIABILITY, LOSS OF, BY NOTE BECOMING COVERED ` 
WITH ENDORSEMENTS ae ee wie we 859 
See Government Promissory Nore. : 
NEW TRIAL, APPLICATION FOR... ies 215 note, 217 note 
See Banaan Acr III or 1870. f 
` NON-REGISTRATION ses 7 ses 146, 150 note, 153 note 
See LANDLORD AND TENANT. 
NOTICE OF SALE ... a ae abs wae - 158 note 
See LANDLORD AND TBNANT. 
TO CREDITORS .. oe So Sea App. 25 
See Insonvent Aor (1) & 12 Vior., c. 21), 8. 9. 

NOVATION ake or ote ass eb ww» 609 
See CHAMPERTY AND MAINTENANCE. ; 
OBJECTION TAKEN ON APPEAL ae Sec 198; App. 12 

See LANDLORD AND TENANT. See Cause OF Action. 
OCCUPANCY, PERMISSIVE... vi aud web 417 note 
See LANDLORD AND TENANT. 
RIGHT. See Ricar or Occupancy. 
ONUS PROBANDI ... Sex wee sés e. wo . 394 


See Brut or Lavina. 
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ONUS PROBANDI— Execution of Deed by Pardannshin Lady—Suit 
to set aside Deed—Consequential Relief— Declaratory Decree.| In 
a suit by the heirs of a Mahomedan Pardanashin lady to set aside 
a deed of sale executed by her, whilst living apart from her rela- 
tions, in the house of the purchaser, ‘who had occasionally acted 
as her: mukhtar,—-Held, that some evidence to impeach the déeds 
should be given by the plaintiffs before the onus of supporting it 
is thrown on the purchaser. ‘ 
Where, in such a suit, the substantial relief prayed for is that the 
deeds should be set aside, the Court is not justified in substituting 
therefor a mere declaration of the plaintiffs’ title. 
ae Desn Tewazer v. Nawas Srep Axi Hossain 
HAN se one ee ur ons s. ove 


OPTIMUS INTERPRES RERUM USUS wg cs 
See LanpLorp AnD TENANT. 


x 


ORDER, APPEALABLE’ _.... rr 91; 
See Cavss OF Action. See “APPEAL To Privy Counc. 


PARDANASHIN LADY, EXECUTION OF DEED BY nan 
See Onus PROBANDT | 
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103 


427 


PARTIES .. bss we TBS ee 14 


See SETTLEMENT, Suir TOBBT ASIDE: See Causa or Acrion. 


wn Act IX of 1850, s. 32—Suit for Legacy or Distributive 
Share under Intestacy—Deposit.] K died, leaving a will directing 


a certain sum to be paid to M his widow, "the unexpended balance: , 


of such sum to go at the death of M to his heirs. Af brought a 
snit against the executors of K's will, which was compromised on 
the payment by them'to her of a ‘certain stim. This sum she 
=` deposited with Ñ, one of thé members of a firm, to be invested in 
w N’s own name, he aying her such interest as it ‘yielded him. ` On 
- the dissolution of the firm the sum deposited by M was made over 
to ‘N alone, and on the death of N, his estate, and with it the sum 
deposited by M, came into the hands of the sons of N, On me. 
death of ue the ‘plaintiff, and two others were the heirs of K. 
a suit brought by the plaintiff against the sons of N for a tj, 
share of the sum deposited by M :— 
Held, that such a suit was not a “suit for a distributive share 
under an intestacy, or of a legacy under a will” within s..32, Act IX 
` of 1860, All the ‘parties claiming to be entitled to any interest 
in the sum deposited should have been made parties to the suit. 


i Haran OHANDEA Moonen v. Nanpacopan Murrx*. - 





LALL ... eee es ‘ 142 
APPEARING ON DECREE NOT: PARTIES TO 
» SUIT... N App. 17 
i See Money PAID in EXECUTION oF DECREE, SUIT FOR. 
EON S : i a tee pee tee ` 165, 235 
See Himpu tae tor : 
PARTNER, CRIMINAL MISAPPROPRIATION BY « „e 307 
‘See Penan Copz (Act XLV or 1860), s. 408. ' Se T 
——_———-, FRAUDULENT REMOVAL OF PROPERTY 
BY e e a sos ved! 308 note 


See Panar Cone (Acr XLV or 1860), 8. 424, 
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PARTNER, THEFT BY * sea $10 note 
See Panai Conr (Aor XLV or 1860, 8. 378. 
PATNI, SALE OF ... + 7 . 198, 416; 408 
See LANDLORD AND Tanant, See Sane FOR ARREARS oF 
Rent. 
PAYMENT OF PENALTY ... aoe App. 33 
See Srame Act (XVIII or 1869), 3. 28, ‘ ‘ 
PENAL CODE (Acr XLV or 1860", s. 193 af és we B24 
See ALTERNATIVE Cuanar, zi 
et es , $. 228 App. 40 
See CRIMINAL Procepugs Cops (Acr x oF 1872), s 83, 435 
& 436. o 
e ~_——— , 8. 878 — Partner, anw 
Quren v. ALLAN Bourse dus pee vis 310 note 





————______—..-1_—_---—, 8, 405—- Partner, Criminal Mis- 
appropriation by.] A partner who dishonestly misappropriates 
or converts to his own use any of the partnership property with 
which he is entrusted. or Shiah he has dominion over, is guilty of 
| / an offence under s. 406 of the Penal Code. ie 
! Queen v. Oxnor Coomar Saw; Ix TEE MATTER oF THE 

















Periton or Nagsnpra LAL ÜHATTERJEE ue .. 307 
me , 8. 424— Partner, Fraudulent Re- 7 
moval of Property by 4 
Qusan v. Gour Batony Dorr ... oe ea 308 note 
: pe ane, S8, 499 & 503 ae App. 4 
See ORIMINAL Procepuas Cong, s. 67, Il. (a). 
at 
PONAREX, PAYMENT OF ... rr Mas App. 33, 
See Stamp Act (XVII or 1869), s. ‘38. hye 
PERMISSIVE OCCUPANCY ... Bete. ake Si 417 note 
See LANDLORD AND TENANT. 
PLAINT .. ze i „App. 12, App. 14` 
See Cavan or Action. ` EP EP 
, AMENDMENT OF.. ate Sea woe 243 
See VARIANCE BETWEEN PrranInG any Proor. Ss 
vee 153 note 


PLEADIN G.. wes ies 
r See Larpiorp ARD “Taxant, 


=a m AND PROOF, VARIANCE BETWEEN , 248, 244 note, 


245 note, 246 ‘note, 247 note 
See VARIANCE. è 


PRACTICE .. --» 530; App. 26 
See CHANPERTY AND MAINTENANCE. See INSOLVENT Act 
(11 ann 12 Vier. c. 21), 8. 9. i 
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PROBATE, GRANT OP ie. ee hes eae 392 
See Win. $ ; : 
PROCEDURE mage aN i p me 216 note 


See BENGAL Act ut oF 1870... 
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PROCEEDING TO ENFORCE DECREE ou a . App. 1 
kyo oa See PEKON APPEAL. > 
——--— BET ASIDE TRANSFER OF CROSS- 
DECREE A Sie sa: App. 1 
See SPECIAL APPEAL. 
"PROMISSORY NOTE Si ... 859; App. 33 


. _ See GOVBRNMENT Promtssory Nors. See Sramp Act 
#5  , (XYII or 1869), s. 28. 


PROON, AN D. PLEADIN G, VARIANCE BETWEEN 243, 244 note, 
> 245 note, 246 note, 247 note 





` $ See VARIANOR. 
OF DEED OF PERMISSION TO ADOPT s., me 496 
See CHAMPERTY AND MAINTENANCE. 
PROPRIETORSHIP .. n i , 206 
x See MORTGAGE Dern, CONSTRUCTION or. 
PUNISHMENT, ENHANCEMENT OF App. 23 


See Cammisat Procevure Copa (Act X or 187: 2), 8. 280. 
PURCHASER AT REVENUE-SALE. See Aucrion-Purcwaser. 





e , DEFAULTING ote ste Js we 114 
See EXECUTION BALE. 


- OF TENURE ... Je zi ao 150 note 
See LANDLORD AND D Tananr. ` ie 


QUESTION OF FACT 
See SPECIAL APPEAL. 








REASONABLE AND PROBABLE CAUSE : we 580 
See CHAMPERTY AND MAINTENANCE. 
REBEL’S PROPERTY, CONFISCATION OF.... aus tee 445 
See LIMITATION. z 
a eaei , FORFEITURE oF Soe one, ae 292 
See Lunrarion. 
RECEIVER . AY eed . 9l 
See Cause or- Acrion. 
REGISTRATION ACT (VII or 1871), 8. 82 ses App. 40 
4 > See CRDMMINAL Procepure Cops (Acr X “OF 1872), 
ss. 435 & 436. : 
REGULATION—1793~XLIV. ea oes sia? we 124 
: ` See Guatwat. ` ei , : 
A woe .1819—VIII ... mY .  , 146; 408 
See LANDLORD AND TOS See Sane TOR Agngans or 
Rent. 
<e ————, SALE UNDER ... ‘ies 163 note, 
: ‘See. Lanpiéip AND Tenant. ` 
me —, a 11, as. 1&3 ae fae we. 198 





See LANDLORD AND ‘Tenant. 
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REGULATION —1820—I *... ies sa <.. 408 
Seé ŞALE FOR ARREARS OF RENT, l 
——— c 1825-—-XX ,., EA “as see wee ATS 
See Evrorean BRITISH NOLDIER. is 
am 1833X. : aooo n AT 
See Hunorxan Barren SOLDIER. ' 
RELIEF, CONSEQUENTIAL ot in eA vue 427 
See Onus PROBANDI. N 
REMAND se sie R ~ 198; 247 note ` 


See LANDLORD AND THNANT. See VARIANOB BETWERN 
PuaaninG AND PRoor. 


_—— Act VIII of 1859, ss. 352 & 354--Appellate Court, 
Powers of —Enhancement of Reni. - 








Barnpanon, Der v. Bisowa BIBER e 0 ae ‘200 note 
RENT ah i gis a ma Ake wa 440 
See BET-OFP. 
——, ARREARS OF ea wee iis ..- 146, 150 note 
See LANDLORD AND TENANT. 
——, ENHANCEMENT OF ide ini, «+. 124 3 200 note 
See GHATWAR. See REMAND. 
, RATE OF ao... ws eas iss wo. 198 
; See LANDLORD AND Tenant. 
'——, SALE FOR ARREARS OF oe ees . 408; 416 
See SALE FOR Appears or Rent.” , See LANDLORD AND 
TENanT. 


——, SUIT FOR 243, 244 note, 245 radie 246 note, 247 note; 433 
See VARIANCE BETWBEN PLEADING AND Proor. See JURIS- 
DICTION. 


RES JUDICATA ss he ane .. 146; 205; App. 87 
See LANDLORD AND TENANT. See Morreags Dupo, 
OoxsrRucrion or. See Act VIL oF 1859, s. 2. 


RESUMPTION wi wae ere Se hi a. 124 
See GHATWAL. : 


REVENUE ... = 5 tie n = 440 





See Sxt-orr. 

— » REFUND OFE se ade aas ws 124 
See GHATWAL. : 

REVERSIONER _ ... ie bs ws 222, 225 note 
See DECLARATORY | Decaxn. 

REVIEW ee... sie e oe e. App. 11 


See SPECIAL APPHAL. 


————, APPLICATION FOR aom ma 26 note 
See Benaar Acr IL or 1870, 
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RIGHT, OF OCCUPANOY—Abandonment-» Transfer ee Portion of : 
Jote— Custom. P 
Buri Sincx v. Mosar Sman “ne ae, 7284 nota 
—— : ene Fa. of 1859, $ 23, ol. “4-Tank— y 7 
A Landlord and Tenant. . 
ae Srpu Jerya v. Gopan Onanpea CHOWDHEY > ue _ 48 note 
—_—— top Lease by Ryot— Abandonment. 
. Jamin Gazi v. Goxzyz Monpun Uia ie 278 note 


~ 
> 


~ meamea Transfer of Ryot's Interest—Abandon-~ , + 
mant—Forfeitere — Beng. Act VIIL of 1869, s. 6.] Ai mukarrari ” 
maurusi potta was granted in 1838 to -A, who was found to have - 
held’ thereunder as a ryot till 1859, when his right, title, and inter- 
. est were-sold in execution of a decree, and purchased by B, and 
© a the’ latter was accepted as tenant by, and paid rent to, the zemindar ` 
E for nearly twelve years. The zemindari being” sold in 1871 for 
*, arrears of Government refenue was purchased by the plaintiff, 
- who gavo B notice to an and on hisrefusal brought the present 
-~ « -A guit to eject him: Held, that the right of occupancy which A had 
_Heguredeander i 6 of Beng. Act VILI of 1869, at the time of the 
‘sale to’ B, was not transferable: Held, farther, that, by ceasin, 
-` himself to hold or cultivate the land, it might Be considered that 
i ` had’abandoned his right, or that the right had ceased. No right, 
thereforé, reniained in A or his heirs: such as would prevent the 
' plaintiff from ejecting B. > Ka 
Nazenpus Nararan Ror CuowpHeRY v. Istan Cnanpga BeN. 274 
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1869, s. 6. s 
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< ob Zemindar—Act X of 1859, 8, 6. ; 
TagarrRasaD Row v, SURJOKANTO ACHARJEE OHOWDHRY 281 note 
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Goraonanp Mustari ù. MADAN Mowan SIEDAAR ... 279 note 

SALARY id ws 268 
: See Annast IN EXKOUTION or - DEORE. oes i 

BALE FOR ARREARS OF RENT des nie aie e 416 


See LanpLorp ann Tanant. 


——— Patni Tenure--Act X of 1859, 
a s. 105--Regulation: VIII of 1819—Regulation I of 1820.] The - 

‘ provisions of Regulation VII of 1819 with respect to the sale of ~, 
under-tenures for arrears of rent bei ap licable to sales under 
decrees for rent made under 8. 106, Act 1859 : : 

5 . Held, that where a sale has been effected of a {patni talook 2 
: under that section, it must be presumed, in the absence of evidence + 
to the contrary, that the tenure was one transferable by sale, and 
upon the creation of which it was stipulated by the terms of the 
P engagements interchanged that, in case of an arrear oocuiring, the , 
"estate might be brought to sale; in other words, it must be presumed 
to be a tenure such as is described in the, preamble to Regulation 
VIU of 1819, and the effect of the sale was to annul all incum- 
brances created by the patnidar. 
Bainpasux Cuunpyn Srrcan Cownwy v. BRINDABON 
Caunpue Dey CaowpHay =o... wea ve, 408 
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Z- OF MORTGAGED PROPERTY a: > Pe App. 9 


A ' Ses INSOLVENT ‘Act, 8. 40. 
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i a See LANDLORD AND Trnant, See SALE FOR ARREARS 
EST a or Rent. 
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-22 —- UNDER REGULATION VIII OF 1819 |... re 163 note 


See LANDLORD AND TENANT. 


SECURITY FOR COSTS BY PERSON NOT PARTY TO SUIT oe 
` See CHAMPERTY AND ALAINTENANCE. 


SEPARATH ESTATE. 
See HusBann anp WIFE. ane 
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SÉT-OFF ete aia 7 

=) *  .§ée LANDLORD AND TENANT.. foe os 
t R ae wee . 5 sa Ai a T , 
— -Act VIII of 1859, 8. 121—Rent—Revenue—Cossharers— 

.' Contribition.] In a suit brought against a lessee of a portion of 
"an estate by one of the co-sharers for money alleged to be due as 
the plaintiffs share of arrears of rent for a certain period, where 
the claim was admitted; Held, the defendant was not entitled to 
set off under section 121, Act VIII of 1859, the plaintiff's share of 
the Government revenue of the whole estate which had been paid 
by the defendant for the period for which the arrears, of rent were 
> alleged to be due. f n 

eld also, that there was no such connexion between the claim 
of the plaintiff and the counter-claim of the dgfendant, as would 
entitle the defendant, as a matter of equity apart from legislative 
< enactment, to a set-off. ` 
Hossea Brat v. Barra we aes ` 


z Cross-decrees— Assignment of Decree—Act VIII of 1859, 
88. 208 § 209—Act XXIII of 1861, s. 11—Jurtsdiction— Costs.] 
. The plaintiffs obtained a decree against B in the Subordinate 
Judge's Court. Some time afterwards B recovered a decree in the 
Munsif's Court against the plaintiffs. The”plaintit thereupon 
applied for the attachment of this decree in satisfaction of their 
own agrinst B. Before attachment, however, B assigned , her 
decree to C. On C trying to execute B's decree ngainat the 
plaintiff, they brought the present suit for a declaration of their 
right to have a set-off made of the two decrees, Held, that such a 
, Suit would not lie., 3 
Ruegu Nonpon Rais v. Suazssaz PANDAY was ee 


SETTLEMENT ny : n$ Bea 


See Monreace Desn, CONSTRUCTION oF 


, SUIT TO SET ASIDI—VJurisdiction of Civil Court— 
Parties,] Tn a suit by a person claiming certain lands which have 
been resumed by the Government, the plaintiff is entitled, on the 
allegation that he is the rightful owner of the lands, and that the 
defendant obtained a settlement by false allegations of ownership and 
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the Collector under such circumstances to 


settle with any , poa he pleases for the land, nor is such settle- 


ment, if made, firal as regards all claims. =] 

Semble—To such a suit the Government should be made a : 

party. | 
MAnomeD ISRAILE v. Wiss. sie tea ees eee 118) I 


SMALL CAUSH COURT SUIT, COGNIZABLE BY ... App. 17! 


pon GIVEN IN CONSIDERATION OF ANNUAL ALLOW- 


; SPECTRAL APPHAL— Question of en of Decree— 
Proceeding to set aside Transfer of Croas- -decree— Proceeding to . 


See MONEY PAD IN EXECUTION or DEOREB, Suir ror. 
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enforce Decree—Act XIV of 1859, s. 20. ss 
x Baga Insa) ALt v. Rannu Suan er y App. 1! 





of Fraud and .Collusion— Review. 
. Mawa Tana THAKUE v. Buvusaun’JHa meg App. ll 


STAMP ACT éxVur’ OF 1869), 8, 28— Promissory ‘Nole—Htvidence — 
Payment of Penalty. n 
Nanpan Misske v. CHATTHRBATI nae Kee -m App. 33 
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See Act VIII or 1889, 8, 2 
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INTESTAOY pee oes 142 
See Panties. ; 
e—a mme RENT .., 245, 244 note, 245 note, 246 note, 247 note; 483 
See VARIANCE BETWEEN PLEADING AND Proor. See Joris- 
DICTION. 
——~ TO SET ASIDE ADOPTION _... i oe , 225 note’ 


See DBCLARATOBRY DEORSE. i 
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m- DECREE ON GROUND n FRAUD AND 
COLLUSION... as ote App. 11 
See NPECIAL APPEAL. 


m eii DEED ai 222; 427 
See DECLARATORY Decess. ” See Oxus PRoBANDI, 
——, TRANSFER OF gg ... 215 note 
- See BENGAL ÅCT HE oF 1870. j 
SUMMONS, NEGLECT TO OBEY _... si 247 note” 
, s See, yanun BETWEEN Preasa AXD Proor. 
TANK ` i "2 Tuan O 416, 417 note; 423 note 
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TENANT. See LANDLORD AND Tinian. - 2-4 
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See LANDLORD AND TBRNANT. 
THEFT BY PARTNER ay 810 note 


See Prenar Copa (Aor XLV or 1860), s. 378. 


TODA GIRAS HAK.. sea wie .. 254 
See TAIMOVRABLE Proresry, 


TRANSFER OF DECREE 214, 216 note, 217 note; App. 27, rene 30 
See Beraau Act III or 1870, aa. 3 & 5. See EXxgcurion 
pi or Decres. 
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UNCONSCION ABLE AGREEMENT esky See a. =, ~— ss B16 note 
’ + See CHAMPRRTY. 
UNDER- TENURE tine 3 ais ace ian wwe 416 
See LANDLORD AND Tenant., A 
—, ASSIGNEE OF ... s ua ane 146 
-e,n See. LANDLORD AND TENANT. i : 
— , DEPOSIT TO PROTECT ... Ses we 146 
" See Laxpiorp AND TENANT. ° . ` 
UNDUE INFLUENCE at ee E a a509 
. See CHAMPBRTY , AND MAINTENANCE. 
USUFRUCTUARY MORTGAGE X “a we 197 | 
" See Acr XIV 6y'1859, 8. 1, on. 15. 
VARIANCE BET WHEN. PLEADING AND PROOF—Admission 
—Landlord and Tenant— Suit for Reni—Act X of 1859, s. 77. 
Proonaputres Kooss v. Gorat MUNDUR... aaa 244 note 
eei NE Sse ln Palaa to prove Kabulial. 
5 ‘Rooxami Kant Roy v. Saapixatonissa Bisex... . 246 note 
SPE ET Remagd—Act VIL of 1869, 
. 1 8%, 162, 170—Neglect to obey Summons. : 
; Bonosaren Cuven, MyTEE v, SHEIKH HAFZUDDEEN i 247 note 


——— —— Amendment 
of Plaint or Issues —Landlord and Tenant—Suit for Rent—Failure 
to prove Kabuliat.] Wheres landlord sued å ryot for arrears of 
rent alléged to be due under a kabuliat, and the Court found 
that such kabuliat had nôt been executed by the ryot, although he 
had occupied the land, the landlord is not entitled to have a farther 
trial of the yc ‘whether any and what amount of rent is due. 
on account of the ryot’s occupation of the land. 

‘Loxser Kanto Dass Oxowpuey v. Sumsaroppt LUSKER .., 243 
oe - Landlord ` 

and Tenant—Sutt for Rent—Failure to prove Kabuliat— Costs. 

Kuren Monos Mooxsssea v. Razoo Der ae 246 note 
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2 . See Bmp Law. a i s 
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> See Hmpu Law. 
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——, CUSTODY OF ban ies Pea See s.. 160 
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WILL— Grant of Probate—Attestation and Subscription—1 Vict., ¢. 26 
( Wills Act), 8. 9—Succession Act (Act X of 1865), 8. 50.]° To the - 
will of A, a British-born subject and a member of the Bengal 
Civil Service, who died in India possessed of personal propert 
only, a native servant of the testator purporting to attest the wi 
appended words in the Persian character signifying “ This is 4’s 
signature.” ° z ; 
Held, on an application for probate that this was not a sufficient 
subscription of the will, ; ' 
Semble.—A signature by mark would be a sufficient signature to 
a will me witness under the Indian Succession Act. 
P TES Goons or WYNNE ie ar ase .. 392 


WILLS ACT (1 Vicr., o 26), s. 9. ne 2 
See Witt, , 


ZEMINDAR’S CONSENT TO.TRANSFER BY RYOT ` +981 note 
á See Riant or Occupancy. - 
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